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Court File No.: CV-13-1 0280-00CL

ONTARIO
"SUPERIOR COURT OF JUSTICE
(Commercial List)

BETWEEN:

DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE “A” HERETO

Applicants
-and -
NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.
Respondents
-and -

THOSE CORPORATIONS LISTED IN SCHEDULE “B” HERETO, TO BE
BOUND BY THE RESULT

NOTICE OF MOTION
(Motion returnable May 15, 2015 for an Order authorizing an interim distribution to creditors of
certain Schedule “B” and Schedule “C” companies)

Schonfeld Inc., in its capacity as manager (the “Manager”) of (i) certain companies

listed in Schedule “B” to the Order of Justice Newbould dated November 5, 2013 (the “Schedule
B Companies”), together with the real estate properties owned by the Companies (the Schedule
B Properties™), as amended by Order of Justice Newbould dated January 16, 2014, and (ii) the
properties listed at Schedule “C” to the Order of Justice Brown dated August 12, 2014 (the
“Schedule C Properties”, together with the Schedule B Properties, the “Properties”) will make
a motion to a judge presiding on the Commercial List on May 15, 2015 at 10:00 a.m. at 330

University Avenue, Toronto.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.




THE MOTION IS FOR:

1. An Order authorizing the Manager to make an interim distribution of proceeds
(the “Interim Distribution”) as set out in Appendix “1” to the Manager’s 32nd Report (the
“Interim Distribution Table”) in respect of certain Schedule B Companies for which a claims
process (each a “Claims Process™) has been conducted pursuant to the Claims Procedure Order

dated June 18, 2014 (the “June Claims Procedure Order”™);

2, An Order fixing a schedule for the resolution of certain disputes with creditors in

accordance with the June Claims Procedure Order;

THE GROUNDS FOR THE MOTION ARE:

1. This motion is brought by Schonfeld Inc. (the “Manager”) in its capacity as Manager of
(i) certain companies listed at Schedule “B” to the Order of Justice Newbould dated November 5,
2013 (the “Schedule B Companies™),' together with the properties owned by those companies
(the “Schedule B Properties”); and (ii) the properties listed at Schedule “C” to the Judgment
and Order of Justice Brown dated August 12, 2014 (the “Schedule C Properties” and together
with the Schedule B Properties, the “Properties™).

2. All of the Schedule B Properties and Schedule C Properties have either been sold or
turned over to mortgagees for sale in accordance with the terms of the applicable security
documents. Some of the sales completed by the Manager and enforcing mortgagees have resulted
in net proceeds following payment of transaction costs and repayment of any valid mortgages.
The Manager is holding such proceeds in trust pending completion of a Claims Process in
respect of each such Property. Since each Schedule B Company and Schedule C Company has

its own creditors, a separate Claims Process is required for each company.

3. On June 18, 2014, the Court granted the June Claims Procedure Order authorizing the
Manager to commence and conduct a Claims Process following the completion of the sale of a
Schedule B Property, without further Order of the Court, upon determination by the Manager
that such a Claims Process is appropriate in the circumstances. By Order dated December 17,

2014, this Honourable Court authorized the Manager to conduct a Claims Process with respect to

" Schedule “B” was amended by Order dated January 16, 2014.




Schedule C Properties, where appropriate, pursuant to the terms of the June Claims Procedure

Order.

4, This motion relates to six Claims Processes the Manager has conducted with respect to

three Schedule B Corporations and three Schedule C Corporations, namely:
(a) Ascalon Lands Ltd.
(b) Bannockburn Lands Inc.
(c) Northern Dancer Lands Ltd. (“Northern Dancer”)
(d) Cecil Lighthouse Ltd.
(e) Prince Edward Properties Ltd.
€3 The Old Apothecary Building Inc.

5. The applicable claims bar dates for the above Claims Processes have now expired.”
These Claims Processes are complete except for the resolution of two claims against Northern
Dancer that were disallowed by the Manager and disputed by the relevant creditor
(the “Disputed Claims”). In respect of the other five Claims Processes, the Manager is of the
view that is appropriate to make an interim distribution of funds at this time for each applicable
Company included on the Interim Distribution Table in the amounts set out in the Interim

Distribution Table.

6. With respect to Northern Dancer, a total of $224,342.43 was paid into court to the credit
of construction lien actions commenced in respect of construction liens registered against 140
Queen’s Plate Drive in Etobicoke (“140 Queen’s Plate”). The Manager respectfully
recommends that amounts owed in respect of the Manager’s fees and expenses, valid
construction lien claims and a deemed trust claim accepted from the CRA be paid at this time

and that the balance of the proceeds relating to Northern Dancer be held by the Manager pending

? The June Claims Procedure Order provides that the applicable claims bar date in respect of each Claims Process is
30 days from the date on which the Manager sends the Proof of Claim Document Package (as defined in the June
Claims Procedure Order) to Known Creditors (as defined in the June Claims Procedure Order ) of the applicable
Company pursuant to the June Claims Procedure Order.




resolution of the Disputed Claims. The Manager’s proposed distributions are shown on the

attached Interim Distribution Table.

7. In addition, the Manager believes that a schedule for the exchange of materials relating to

the Disputed Claims is required so that these disputes can be resolved expeditiously.
8. Rules 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.
9. Such further and other grounds as counsel may advise and this Honourable Court permit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE
HEARING OF THE MOTION:

1. The 32" Report of the Manager dated May 11, 2015; and
2. Such further and other material as counsel may advise and this Honourable Court may
permit.
Date: May 11, 2015
GOODMANS LLP
333 Bay Street, Suite 3400
Toronto, Canada MSH 257

Brian Empey LSUCH#: 30640G
Mark Dunn LSUC#: 55510L

Tel: (416) 979-2211
Fax: (416) 979-1234

Lawyers for the Manager
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26.
27.
28.
29.

SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investments Pape Ltd.
DBDC Investments Highway 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd.
DBDC Investments Lesliebrook Ltd.
DBDC Fraser Properties Ltd.

DBDC Fraser Lands Ltd.

DBDC Queen’s Corner Ltd.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.
DBDC Red Door Developments Inc.
DBDC Red Door Lands Inc.

DBDC Global Mills Ltd.

DBDC Donalda Developments Ltd.
DBDC Salmon River Properties Ltd.
DBDC Cityview Lands Ltd.

DBDC Weston Lands Ltd.

DBDC Double Rose Developments Ltd.
DBDC Skyway Holdings Ltd.
DBDC West Mall Holdings Ltd.
DBDC Royal Gate Holdings Ltd.
DBDC Dewhurst Developments Ltd.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Ltd.
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SCHEDULE “B” COMPANIES
Twin Dragons Corporation ’
Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.
Wynford Professional Centre Ltd.
Liberty Village Properties Inc.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.
Royal Agincourt Corp.
Hidden Gem Development Inc.
Ascalon Lands L.td.
Tisdale Mews Inc.
Lesliebrook Holdings L.td.
Lesliebrook Lands Ltd.
Fraser Properties Corp.
Fraser Lands Ltd.
Queen’s Corner Corp.
Northern Dancer Lands Ltd.
Dupont Developments Ltd.
Red Door Developments Inc. and Red Door Lands Ltd.
Global Mills Inc.
Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd.
Weston Lands Ltd.
Double Rose Developments Ltd.
Skyway Holdings L.td.
West Mall Holdings Ltd.
Royal Gate Holdings L.td.
Dewhurst Development L.td.
Eddystone Place Inc.
Richmond Row Holdings Ltd.
El-Ad Limited
165 Bathurst Inc.
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11.
12.
13.
14.
15.
16.
17.
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SCHEDULE “C” PROPERTIES

3270 American Drive, Mississauga, Ontario

0 Luttrell Ave., Toronto, Ontario

2 Kelvin Avenue, Toronto, Ontario

346 Jarvis Street, Suites A, B, C, E and F, Toronto, Ontario
1 William Morgan Drive, Toronto, Ontario

324 Prince Edward Drive, Toronto, Ontario

24 Cecil Street, Toronto, Ontario

30 and 30A Hazelton Avenue, Toronto, Ontario

777 St. Clarens Avenue, Toronto, Ontario

252 Carlton Street and 478 Parliament Street, Toronto, Ontario
66 Gerrard Street East, Toronto, Ontario

2454 Bayview Avenue, Toronto, Ontario

319-321 Carlaw, Toronto, Ontario

260 Emerson Ave., Toronto, Ontario

44 Park Lane Circle, Toronto, Ontario

19 Tennis Crescent, Toronto, Ontario

646 Broadview, Toronto, Ontario
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DBDC SPADINA LTD., et al NORMA WALTON, et al Court File No. CV-13-10280-00CL
Applicants Respondents

ONTARIO
SUPERIOR COURT OF JUSTICE
Commercial List

Proceeding commenced at Toronto

MOTION RECORD OF THE MANAGER,
SCHONFELD INC.

(Motion returnable May 15, 2015 for an Order
authorizing an interim distribution to creditors of
certain Schedule “B” and Schedule “C”
companies)

GooDpMANS LLP

Barristers & Solicitors

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, Canada MSH 2S7

Brian Empey LSUC#: 30640G
Mark S. Dunn LSUC#: 55510L
Tel: (416) 979-2211
Fax: (416) 979-1234

Lawyers for The Manager

File No. 14-0074

6452365






Court File No.: CV-13-1 0280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

BETWEEN:

DBDC SPADINA LTD.,,
and THOSE CORPORATIONS LISTED ON SCHEDULE “A” HERETO

Applicants
- and -
NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents

-and -

THOSE CORPORATIONS LISTED IN SCHEDULE “B” HERETO, TO BE
BOUND BY THE RESULT

THIRTY-SECOND REPORT OF THE MANAGER, SCHONFELD INC.




Contents
I. T EOAUCTION ... ettt ettt et sttt et e s ee st bbbt eteseseessetssr et b b s tabeseeessareebteessiatbeeaeesenans
A, Purpose of thisS RePOrt......c.ceveiviiiiiiiiiiecerc e
B. TerMS OF TETEIEIICE .ottt s st re s e i b e reesaseaen
C. 2 72 T6] (¢4 (1115 T I s RSV S
I, Claims Process UPAALE ........cccviiireireriiierriit oo srerir s snesstresineseeneeesrareesesss s sessesavesneens
I11. DISPULEA CLAIMNS.....eveirvirrecirrie e erieie ettt ee st e e e et seesrbesrsaaressb e srebessmaesr e e enesreannens
A. Peel Educational & Tutorial Services Limited and Newton’s Grove School Inc.
(00 T S TS OO TSP PP P
B. Mellilo Architects Incorporated (“Mellilo™)........cccovrvivreiiiirerieri e

Iv. Conclusions and ReCOMMENAALIONS . ...veereeet e et e et re e e e e e e e s reee s e areeeeareesaans




L Introduction

1. This is the Thirty-Second Report of Schonfeld Inc. (the “Manager”) in its capacity as
Manager of (i) certain companies listed at Schedule “B” to the Order of Justice Newbould dated
November 5, 2013 (the “Schedule B Companies™),' together with the properties owned by those
companies (the “Schedule B Properties”); and (ii) the properties listed at Schedule “C” to the
Judgment and Order of Justice Brown dated August 12, 2014 (the “Schedule C Properties” and
together with the Schedule B Properties, the “Properties”). |

A. Purpose of this Report

2. The Manager has brought a motion for certain relief including an Order:

(a) authorizing the Manager to make an interim distribution of proceeds
(the “Interim Distribution”) as set out in Appendix “1” to this Report (the
“Interim Distribution Table”) in respect of certain Schedule B Companies for
which a claims process (each a “Claims Process”) has been conducted pursuant
to the Claims Procedure Order dated June 18, 2014 (the “June Claims Procedure
Order”);

(b)y  fixing a schedule for the resolution of certain disputes with creditors in

accordance with the June Claims Procedure Order;

3. This Thirty-Second Report contains a summary of the Claims Processes conducted to
date and the proposed interim distributions, together with a recommendation that the relief

sought by the Manager in its Notice of Motion be granted.

B. Terms of reference

4, Based on its review and interaction with the parties to date, nothing has come to the
Manager’s attention that would cause it to question the reasonableness of the information
presented herein. However, the Manager has not audited, or otherwise attempted to

independently verify, the accuracy or completeness of any financial information of the Schedule

' Schedule “B” was amended by Order dated January 16, 2014.
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B Companies or of the companies that own the Schedule C Properties (the “Schedule C
Companies”, and collectively with the Schedule B Companies, the “Companies”). The
Manager therefore expresses no opinion or other form of assurance in respect of any of the

Companies’ financial information that may be in this Report.

C. Background

5. The Schedule B Companies are a group of real estate development corporations
incorporated as part of a series of joint ventures between Dr. Stanley Bernstein and companies
that he controls (the “Bernstein Group”) and Norma and Ronauld Walton and entities that they
control (the “Walton Group”). Most of the Schedule B Companies were incorporated to

purchase and develop a particular Schedule B Property.

6. In the summer and fall of 2013, the relationship between the Walton Group and the
Bernstein Group broke down amid allegations that the Walton Group had, among other things,
placed mortgages on jointly-held properties without the Bernstein Group’s consent and failed to
provide reporting required by the agreements that govern the joint venture. The dispute between
the Walton Group and Bernstein Group is described in more detail in the Endorsement of Justice

Newbould dated November 5, 2013, which is attached as Appendix “2”.

7. Pursuant to the Order of Justice Newbould dated November 5, 2013 (the “November 5
Order”), which is attached as Appendix *“3”, the Manager was appointed to provide independent
management of the Schedule B Companies and the Schedule B Properties for the benefit of all
stakeholders.

8. The Manager’s mandate was further expanded to include certain other real estate
properties owned by the Walton Group, being the Schedule C Properties, pursuant to the Reasons
of Justice Brown dated August 12, 2014, which are attached as Appendix “4”, and the Judgment
and Order of Justice Brown dated August 12, 2014 (the “August 12 Order’), which is attached
as Appendix “57.

II. Claims Process Update

9. All of the Schedule B Properties and Schedule C Properties have either been sold or

turned over to mortgagees for sale in accordance with the terms of the applicable security |
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documents. Some of the sales completed by the Manager and enforcing mortgagees have resulted
in net proceeds following payment of transaction costs and repayment of any valid mortgages.
The Manager is holding such proceeds in trust pending completion of a Claims Process in
respect of each such Property, Since each Schedule B Company and Schedule C Company has

its own creditors, a separate Claims Process is required for each company.

10. On June 18, 2014, the Court granted the June Claims Procedure Order authorizing the
Manager to commence and conduct a Claims Process following the completion of the sale of a
Schedule B Property, without further Order of the Court, upon determination by the Manager
that such a Claims Process is appropriate in the circumstances. By Order dated December 17,
2014, the Honourable Court authorized the Manager to conduct a Claims Process with respect to
Schedule C Properties, where appropriate, pursuant to the terms of the June Claims Procedure
Order.

11.  The form of claims process approved pursuant to the June Claims Procedure Order was
designed as a template so that a specific Claims Process can be run for any Schedule B Company
or Schedule C Company that generates, or has generated, net proceeds available for potential

distribution to creditors.

12.  The June Claims Procedure Order sets out procedures for, among other things, (i) the
provision of notice to creditors; (ii) the distribution of Proof of Claim forms and related materials
to creditors; (iii) the review of Proofs of Claim submitted by creditors and the determination of
creditors’ claims (including claims to priority) by the Manager; (iv) the resolution of any
disputes in respect of creditors’ claims; and (v) establishing a claims bar date for the filing of
claims against a particular Company. The June Claims Procedure Order also includes forms of
notices, proofs of claim and related materials to be used for each Claims Process. The
distribution of any proceeds to creditors following the determination of their claims pursuant to
the June Claims Procedure Order is subject to further Order of this Court. The June Claims
Procedure Order is attached as Appendix “6”.

13.  In its 22™ Report, the Manager reported the results of ten claims processes conducted

with respect to ten Schedule “B” Properties. Since service of the 22" Report, the Manager has
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conducted six further claims processes with respect to three Schedule B Corporations and three

Schedule C Corporations, namely;
(a) Ascalon Lands Ltd.
(b)  Bannockburn Lands Inc.
(¢)  Northern Dancer Lands Ltd. (“Northern Dancer”)
(d)  Cecil Lighthouse Ltd.
©) Prince Edward Properties Ltd.
® The Old Apothecary Building Inc,

14. The applicable claims bar dates for the above Claims Processes have now expired.?
These Claims Processes are complete except for the resolution of two claims against Northern
Dancer that were disallowed by the Manager and disputed by the relevant creditor
(the “Disputed Claims”). In respect of these other five Claims Processes, the Manager is of the
view that is appropriate to make an interim distribution of funds at this time for each applicable
Company included on the Interim Distribution Table in the amounts set out in the Interim

Distribution Table.

15.  Withrespect to Northern Dancer, a total of $224,342.43 was paid into court to the credit
of construction lien actions commenced in respect of construction liens registered against 140
Queen’s Plate Drive in Etobicoke (“140 Queen’s Plate”) . The Manager is also holding
proceeds from the sale of 140 Queen’s Plate totalling $204,956.32 in trust. Thus, a total of
$429,298.75 is available for distribution.

16. By Order dated April 20, 2014, this Honourable Court approved the allocation of fees and
expenses totalling $111,520.22 to Northern Dancer. These amounts are secured by the

Manager’s Charge and Manager’s Borrowing Charge (as defined in the November 5 Order). The

2 The June Claims Procedure Order provides that the applicable claims bar date in respect of each Claims Process is
30 days from the date on which the Manager sends the Proof of Claim Document Package (as defined in the June
Claims Procedure Order) to Known Creditors (as defined in the June Claims Procedure Order ) of the applicable
Company pursuant to the June Claims Procedure Order.
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Manager also accepted secured claims made pursuant to the Construction Lien Act with an
aggregate value of $181,200.82. One of the Disputed Claims relates to costs incurred in
connection with a construction lien action and, if accepted, that claim would increase the value

of construction liens registered against the Queen’s Plate Property by $25,147.36 to $206,348.18.
17.  The Manager has also allowed de minimis claims made by the CRA.

18,  In all, the Manager respectfully recommends that amounts owed in respect of the
Manager’s fees and expenses, valid construction lien claims and a deemed trust claim accepted
from the CRA be paid at this time and that the balance of the proceeds relating to Northern
Dancer be held by the Manager pending resolution of the disputed disallowances, which are
described below. The Manager’s proposed distributions are shown on the attached Interim

Distribution Table.

II1.  Disputed Claims

A. Peel Educational & Tutorial Services Limited and Newton’s Grove School Inc.
(“Peel”)

19.  Peel submitted a Proof of Claim against Northern Dancer in accordance with the June
Claims Procedure Order. Peel claimed to have an unsecured claim of $950,735 and a secured

claim of $58,333. A copy of Peel’s Proof of Claim is attached as Appendix “7”.

20.  Peel’s secured claim related to a lease deposit of $58,333 that it paid in connection with a
lease between Peel and Northern Dancer relating to 140 Queen’s Plate (the “Queen’s Plate
Lease”). The Manager accepted that Peel was owed this debt, but Peel’s proof of claim included
no evidence that the debt was secured. Accordingly, the Manager accepted this part of Peel’s
claim as an unsecured debt. Peel subsequently asserted that the deposit amount was, in fact, a

trust claim.

21.  Peel’s unsecured claim was supported by printouts from its accounting system together
with a copy of the Queen’s Plate Lease. There were no particulars of what the claimed expenses
related to and no explanation of why any of the amounts listed were owed by Northern Dancer.
Accordingly, Peel’s unsecured claim was disallowed. The Manager’s Notice of Disallowance is

attached as Appendix “8”.
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22.  Peel filed a Notice of Dispute, which is attached as Appendix “9”.

b. Amounts owed by Peel to Cityview

23.  The Manager also faced numerous difficulties collecting rent owed by Peel. These issues
culminated in Peel refusing to pay a portion of the rent relating to 1 Cityview because it had paid
a $58,333 deposit in respect of the new school at 140 Queen’s Plate and claimed to be entitled to
set-off rent at 1 Cityview against the alleged debt relating to 140 Queen’s Plate. The Manager
ultimately commenced a small claims court proceeding to collect outstanding amounts, The
amount outstanding and claimed in this proceeding was $18,250.52. Peel defended and counter-
claimed for amounts that it is alleged to have incurred to conduct a fire inspection that it claims
should have been conducted by Cityview Industrial, The Statement of Defence and Statement of

Claim are attached as Appendices “10” and “11”, respectively.

24.  In addition, Peel held itself out as being tax exempt (allegedly based on advice from Ms.
Walton) but was not. The CRA conducted a GST audit of Cityview Industrial and concluded
that GST in the aggregate amount of $24,700 outstanding for 2013, and that a further $31,200 for

2014 would be due. Peel has refused to pay the amount owed in respect of these amounts.

25.  Peel and the Manager attended a small claims court settlement conference on March 27,
2015. At the settlement conference, Peel’s counter-claim was stayed pursuant to the November 5
Order. The settlement conference was adjourned sine die to permit Cityview to transfer the
matter to Superior Court since, with the addition of the unpaid HST described above, the amount
claimed exceeds the jurisdiction of small claims court. The endorsement made at the settlement

conference is attached as Appendix “12”.

B. Mellilo Architects Incorporated (“Mellilo”)

26,  Mellilo performed work in respect of 140 Queen’s Plate and submitted a secured claim
for $126,487.23 in accordance with the June Claims Procedure Order. Mellilo’s Proof of Claim
is attached as Appendix “13”. The Manager allowed Mellilo’s claim for $101,339.87 as a
secured claim under the Construction Lien Act but disallowed its claim for $25,147.36 in legal

costs. The Manager’s Notice of Disallowance is attached as Appendix “15”.
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27. By Dispute Notice dated $25,147.36, and attached as Appendix “16”, Melillo disputed
the disallowance of its legal costs. The Notice of Dispute was supported by a costs outline
which purported to claim $8,789.31 as the “successful party.” No explanation was provided for

the discrepancy between the $25,147.36 claimed and the amount listed in the costs outline.

28.  Moreover, Melillo did not provide any explanation with respect to why Northern Dancer
was liable for its legal costs in its Proof of Claim or Notice of Dispute. Melillo’s claim was
stayed by the November 5 Order. The effect of this stay was that Melillo registered a
construction lien and filed a Statement of Claim to perfect that lien but proceeded no further with

the litigation. Melillo was not awarded costs in that action.

29.  Other construction lien claimants have also asserted claims for costs, The Manager
expects that these claims will overlap significantly with Melillo’s claim and respectfully
recommends that all construction lien cost issues be heard together on a mutually convenient
date in the near future,

IV.  Conclusions and Recommendations

30.  For the reasons set out in this Report, the Manager respectfully recommends granting the

relief sought in its Notice of Motion.

All of which is respectfully submitted this \ \ day of May, 2015.

SCHONFELD INC.

s Manager pursuant to the Order of Newbould, J. dated November 5, 2013

LI} \
Harlan Schonfeld CPA, CIRP /
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SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investments Pape Ltd.
DBDC Investments Highway 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd.
DBDC Investments Lesliebrook Ltd.
DBDC Fraser Properties Ltd.
DBDC Fraser Lands Ltd.

DBDC Queen’s Corner Ltd.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.
DBDC Red Door Developments Inc.
DBDC Red Door Lands Inc.

DBDC Global Mills Ltd,

DBDC Donalda Developments Ltd.
DBDC Salmon River Properties Ltd.
DBDC Cityview Lands Ltd.

DBDC Weston Lands Ltd.

DBDC Double Rose Developments Ltd.

DBDC Skyway Holdings Ltd.
DBDC West Mall Holdings Ltd.
DBDC Royal Gate Holdings Ltd.
DBDC Dewhurst Developments Ltd.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Ltd.
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SCHEDULE “B” COMPANIES
Twin Dragons Corporation
Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.
Wynford Professional Centre Ltd.
Liberty Village Properties Inc,
Liberty Village Lands Inc.
Riverdale Mansion Ltd.
Royal Agincourt Corp.
Hidden Gem Development Inc.
Ascalon Lands Ltd.
Tisdale Mews Inc.
Lesliebrook Holdings Ltd,
Lesliebrook Lands Ltd.
Fraser Properties Corp.
Fraser Lands Ltd.
Queen’s Corner Corp.
Northern Dancer Lands Ltd.
Dupont Developments Ltd.
Red Door Developments Inc. and Red Door Lands Ltd.
Global Mills Inc.
Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd.
Weston Lands Ltd.
Double Rose Developments Ltd.
Skyway Holdings Ltd.
West Mall Holdings Ltd.
Royal Gate Holdings Ltd.
Dewhurst Development Ltd.
Eddystone Place Inc.
Richmond Row Holdings Ltd.
El-Ad Limited
165 Bathurst Inc.
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SCHEDULE “C” PROPERTIES

3270 American Drive, Mississauga, Ontario

0 Luttrell Ave., Toronto, Ontario

2 Kelvin Avenue, Toronto, Ontario

346 Jarvis Street, Suites A, B, C, E and F, Toronto, Ontario
1 William Morgan Drive, Toronto, Ontario

324 Prince Edward Drive, Toronto, Ontario

24 Cecil Street, Toronto, Ontario

30 and 30A Hazelton Avenue, Toronto, Ontario

777 St. Clarens Avenue, Toronto, Ontario

252 Carlton Street and 478 Parliament Street, Toronto, Ontario
66 Gerrard Street East, Toronto, Ontario

2454 Bayview Avenue, Toronto, Ontario

319-321 Carlaw, Toronto, Ontario

260 Emerson Ave., Toronto, Ontario

44 Park Lane Circle, Toronto, Ontario

19 Tennis Crescent, Toronto, Ontario

646 Broadview, Toronto, Ontario

6451616







Schedule B Corporations and Schedule C Corporations
Proposed Distribution Schedule

as at May 8, 2015
[ SCHEDULE B CORPORATIONS | [ SCHEDULE C CORPORATIONS |
Ascalon Bannockburn Northern Cecil Prince Edward The Old
Lands Lands Dancer Lands Lighthouse Properties Apothecary
PROCEEDS HELD IN TRUST
GIC on deposit 112,596.75 908,872.17 204.956.32 895,308.03 741,501.97 271,428.82
Funds paid into Court by mortgagee for lien claims 22434243
Approved and allocated fees not yet transferred (88,348.29) (111,52022) (56,037.33) (47,469.52) (61,640.99)
Reserve for future professional fees and funding (7,000.00) (200.,000.00)
TOTAL PROCEEDS AVAILABLE 16,748.46 708,872.17 317,778.53 839,270.48 694,032.45 209,787.83
CLAIMS FILED
Deemed trust
Canada Revenue Agency 0.00 0.00 572.00 0.00 9,649.29 71,092.63
Secured
Lien claimants 0.00 0.00 279.339.26 2,041.06 47,697.69
Unsecured
Canada Revenue Agency 29.41 564.07 16,542.88
Shareholder loan 816,019.00
Trade creditors 47,925.18 257.611.85 993,300.43 9,501.79 21,739.41 45,804.10
Total Claims Filed 47,925.18 257,611.85 1,273,241.10 11,542.85 895,669.46 133.439.61
DISALLOWED BY MANAGER
Secured
Lien claunants 0.00 0.00 (98,138 44) (408.21) (9,539.54)
Unsecured
Trade creditors 0.00 (3,356.96) (950.735.00)
Total Disallowed by Manager 0.00 (3,356.96) (1,048,873 44) (408.21) (9.539.54) 0.00
DISALLOWANCE DISPUTED BY CREDITOR
Secured
Lien claimants 0.00 0.00 83.480 36 0.00 0.00 0.00
Unsecured
Trade creditors 0.00 0.00 950.735.00 0.00 0.00 0.00
Total Disputes 0.00 0.00 1,034,215.36 0.00 0.00 0.00
POTENTIAL CLAIMS (Filed - Disallowed + Disputed) 47,925.18 254,254.89 1,258,583.02 11,134.64 886,129.92 133,439.61
RECOMMENDATION
Payment of Deemed Trust 0.00 0.00 572.00 0.00 9,649.29 71,092.63
Payment of Secured Claims 0.00 0.00 181.200.82 1.632.85 38.158.15 0.00
Payment of Approved Unsecured Claims 16,748.46 254,254.89 0.00 9,501.79 646,225.01 62,346.98
Total Recommended Distribution 16,748.46 254,254.89 181.772.82 11,134.64 694,032,45 133.439.61
Percentage payout on Approved Unsecured Claims 34.9% 100.0% 0.0% 100.0% 77.1% 100.0%
Percentage payout on Total Claims Filed 34.9% 98.7% 143% 96.5% 77.5% 100.0%

Notes:
Northern Dancer - single large disputed claim for $930.735
Prince Edward Properties - shareholder has unsecured shareholder Joan




Schedule B Companies and Schedule C Companies
Claims Process Detail by Company

Filed by Creditor

Manager Assessment

Accepted Recommended Payment
Company Creditor Deemed Trust  Secured Unsecured | Deemed Trust  Secured Unsecured | Deemed Trust  Secured Unsecured %
Ascalon Lands Ltd. Adam J. Brown 21.184.89 21.,184.89 7.403.50-| 34.9%
Asbestos Environmental of Canada 3.955.00 3.955.00 1.382.16 ] 34.9%
Avtech Designs 2.418.20 2.418.20 845.09 | 34.9%
Henry Kortekaas & Associates Inc, 4223.56 4.223.56 1.476.01 1 34.9%
John Towle Associates Limited 2,306.37 2.306.37 806.01 | 34.9%
Nexus Protective Services Ltd. 13,837.16 13,837.16 4,835.69] 34.9%
TOTAL 0.00 0.00 47.925.18 0.00 0.00 47,925.18 0.00 0.00 16,748.46 | 34.9%
Bannockburn Lands Inc. Adam J. Brown 118,864.02 118,864.02 118.864.02 | 100.0%
AEC Paralegal Corporation 76,093.47 76,093.47 76,093.47 | 100.0%
Bousfields Inc. 11,796.31 11,796.31 11,796.31 | 100.0%
MTE Consultants Inc. 44,256.55 44,256.55 44.256.551 100.0%
NAK Design Group 3,244.54 324454 3,244,541 100.0%
Super Save Fence Rentals Inc. 3,356.96 0.00 0.00 0.0%
TOTAL 0.00 0.00 257.611.85 0.00 0.00 254.254.89 0.00 0.00 254,254.89 | 98.7%
Northern Dancer Lands Ltd. Canada Revenue Agency 572.00 29.41 572.00 2941 572.00 95.1%
Alexander Budrevics & Associates Lid. 4.486.10 4.486.10 0.0%
Cole Engineering Group Ltd. 3.031.23 3.031.23 0.0%
MHBC Planning 23.290 38 7.390.59 18.632.30 7,390.59 18,632.30 60.7%
Melilio Architects Incorporated 126,487.23 101.339.87 101,339.87 80.1%
Mirkwood Engineering 16,724.00 16,724.00 0.0%
Peel Education and Tutorial Services Ltd. 58.333.00 950,735.00 58.333.00 0.0%
Politis Engineering Ltd. 1093351 10,933.51 0.0%
Spectra Engineering 71,228.65 61,228.65 61,228.65 86.0%
TOTAL 572.00 279.339.26 993,329.84 572.00 181,200.82 100.927.84 572.00 181.200.82 0.00 14.3%
Cecil Lighthouse Ltd. Bousfields Inc. 2.032.17 203217 2.032.17 | 100.0%
Colliers Int'l Realty Advisors 4.173.86 . 4,173.86 417386 100.0%
Laser Heating & Air Conditioning 2,041.06 1.632.85 1.632.85 80.0%
Protocom Limited 1.489.34 1,489.34 1.489.34 ] 100.0%
Safety Media Inc. 26.67 26.67 26.67 100.0%
Unistar Stone & Construction 1,779.75 1,779.75 1,779.75 | 100.0%
TOTAL 0.00 2.041.06 9,501.79 0.00 1,632.85 9,501.79 0.00 1,632.85 9.501.79 ! 96.5%
Prince Edward Properties Ltd.  Canada Revenue Agency 9,649.29 564.07 9,649.29 564.07 9,649.29 43482 98.7%
Christine Delojng Medicine Prof Corp 816,019.00 816,019.00 629,032261 77.1%
East-West Services Co 583419 5.834.19 4497311 77.1%
GFL Environmental 307.36 307.36 236.93 77.1%
Lorne F. H. Grimmer 3.400.00 3.400.00 262091 | 77.1%
MTE Consultants Inc. 47.697.69 9,263.49 38,158.15 9.263.49 38.158.15 7.140.81 79.5%
Olympic Dust Contro! 223.99 223.99 172.66 | 77.1%
Quality Chemical Mfg. 93.51] 9351 72.08) 77.1%
Toronto Hydro Electric 2,616.87 2.616.87 2.017.23| 77.1%
TOTAL 9,649.29 47,697.69 838,322 48 9,649.29 38,158.15 838,322.48 9,649.29 38,158.15 646,225.01 77.5%
The Old Apothecary Building Canada Revenue Agency 71.092.63 16.542.88 71.092.63 16,542 88 71,092.63 16.542.88 | 100.0%
Goodbye Graffiti Toronto 874,62 874.62 874.62 | 100.0%
Krzysztof Gil Electnical Services 801.56 801.56 801.561 100.0%
Lady Bug Pest Control 3.186.60 3,186.60 3,186.60 | 100.0%
Leila Ford 3,060.00 3.060.00 3,060.00 | 100.0%
Nexus Protective Services 13,173.23 1317323 13,173.23 | 100.0%
Onyx-Fire Protection Services Inc. 5.330.87 5.330.87 5.330.87 | 100.0%
Snap Pest Control 3.616.00 3.616.00 3.616.00 | 100.0%
Toronto Hydro Electric 11.679.14 11.679.14 11,679.14 | 100.0%
Universal Recycling 4,082.08 4,082.08 4,082.08 [ 100.0%
TOTAL 71,092.63 0.00 62,346.98 71.092.63 0.00 62,346.98 71,092.63 0.00 62,346.98 | 100.0%







CITATION: DBCD Spadina Ltd et al v. Norma Walton et al, 2013 ONSC 6833
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SUPERIOR COURT OF JUSTICE — ONTARIO
COMMERCIAL LIST

BETWEEN:

BEFORE:
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HEARD:

DBDC SPADINA LTD. and THOSE CORPORATIONS
LISTED ON SCHEDULE A HERETO,

Applicants
AND:

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC,

Respondents
AND

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

Newbould J.
Peter H. Griffin and Shara N, Roy, for the Applicants

John A. Campion, Emmeline Morse and Guillermo Schible, for the Respondents

Fred Myers and Mark S. Dunn, for the Inspector

November 1, 2013

ENDORSEMENT

[1]  OnOctober 4, 2013, Schonfeld Inc. was appointed as inspector of all of the companies in

schedule B. On October 24, 2013 a motion by the applicants to have Schonfeld Inc. appointed as

a manager of those cotporations and related corporation was adjourned to November 1, 2013 and
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interim relief was granted, including giving the applicants access to and joint control over all

bank accounts.

[21  The applicants now move for the appointment of the Inspector as receiver/manager over
the schedule B corporations and ceitain other properties that are mortgaged to Dr. Bernstein
under mortgages which have expired. It is resisted by the respondents who maintain that the

appointment would be an interim appointment pending a trial of the issues that should be ordered
| and that the applicants have sufficient protection from the order of October 24, 2013 that the

respondents will not attack.

[31  For the reasons that follow, Schonfeld Inc. is appointed as receiver/manager of the 31

schedule B corporations,
Backéround

[4]  Dr. Bernstein is the founder of very successful diet and health clinics. Notma Walton is a
lawyer and co-founder with her husband Ronauld Walton of Rose & Thistle. She is a principal of
Walton Advocates, an in-house law firm providing legal services to the Rose & Thistle group of
companies, Ronauld Waiton is also a lawyer and co-founder of Rose & Thistle and a principal of
Walton Advocates

[5]  Beginning in 2008, Dr. Bernstein acted as the lender/mortgagee of several commercial
real estate properties owned by the Waltons either through Rose & Thistle or through other

corporations of which they are the beneficial owners.

[6]  Following several financings, Dr. Bernstein and the Waltons agreed to invest jointly in 31
various commercial real estate projects. Each is a 50% shareholder of each corporation set up to

hold each property.

[71  The known facts and concerns of the applicants giving rise to the appointment of the
Inspector are set out in my endorsement of October 7, 2013 and were contained in affidavits of

James Reitan, director of accounting and finance at Dr. Bernstein Diet and Health Clinics, Since
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then, there has been further affidavit material from both sides and the Inspector has delivered two
interim reports and a supplement to the first. The most recent affidavit from the applicants’ side
is an affidavit of Mr. Reitan sworn October 24, 2013, The most recent from the respondents’ side
is an affidavit of Norma Walton sworn October 31, 2013 on the day before this motion was
heard. There has been no cross-examination on any affidavits. The first interim report of the
Inspector is dated October 21, 2013, the supplement to it is dated October 24, 2013 and the
second interim report is dated October 31, 2013, T have not permitted any cross-examination of
the Inspector but the respondents have been fiee to make reasonable requests for information

from the Inspector and they have availed themselves of that opportunity.

[8]  To date, Dr. Bernstein through his corporations has advanced approximately $105 miilion
into the 31 projects (net of mortgages previously repaid), structured as equity of $2.57 million,
debt of $78.5 million and mortgages of $23.34 million®.

[9] According to the ledgers provided to the Inspector, the Waltons have contributed
approximately $6 million, $352,900 is recorded as equity, which I assume is cash, $1,78 mitlion
is recorded as debt and $3.9 million is recorded in the intercompany accounts said to be owing to
Rose & Thistle and is net of (i) amounts invoiced by Rose & Thistle but not yet paid; (ii)
amounts paid by Rose & Thistle on behalf of the companies such as down-payments; and (iii)
less amounts paid by DBDC directly to Rose & Thistle on behalf of the companies and (iv) other

accounting adjustments,
Concerns of the applicants
(i) $6 million mortgage

[10] This was a matter raised at the outset and was one of the basis for my finding of
oppression leading to the appointment of the Inspector, Mr. Reitan lcarned as a result of a title
search on all properties obtained by him that mortgages of $3 million each were placed on 1450
Don Mills Road and 1500 Don Mills Road on July 31, 2013 and August 1, 2013. Dr, Bernstein
had no knowledge of them and did not approve them as required by the agreements for those

properties. At a meeting on September 27, 2013, Ms, Walton informed Mr. Reitan and Mr.
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Schonfeld that the Waltons were in control of the $6 million of mottgage proceeds (rather than
the money being in the control of the owner companies), but refused to provide evidence of the
existence of the $6 million. Ms. Walton stated that she would only provide further information
regarding the two mortgages in a without prejudice mediation process. That statement alone

indicates that Ms. Walton knew there was something untoward about these mortgages.

[11] In his first interim report, Mr. Schonfeld reported that the proceeds of the Don Mills
mortgages were deposited into the Rose & Thistle account. Rose & Thistle transferred
$3,330,000 to 28 of the 31 companies. The balance of the proceeds of the Don Mills mortgages
totalling $2,161,172, were used for other purposes including the following:

1. $98,900 was paid to the Receiver General in respect of payroll tax;
2. $460,000 was deposited into Ms. Walton’s personal account;

3. $353,000 was apparently used to repay a loan owed by Rose & Thistle in relation to
Richmond Row Holdings Ltd.; and,

4. $154,600 was transferred electronically to an entity named Plexor Plastics Corp. and
$181,950 transferred electronically to Rose and Thistle Properties Ltd. Ms, Walton

advised the Inspector that she owns these entities with her husband.

[12] In her affidavit of October 31, 2013, Ms. Walton admits that $2,1 million was “diverted”
and used outside the 31 projects. She admits it should not have been done without Dr,
Bernstein’s consent. She offers excuses that do not justify what she did. What happened here, not
to put too fine a point on it, was theft. It is little wonder that when first confronted with this

situation, Ms, Walton said she would only talk about it in a without prejudice mediation.

[13] In her affidavit of October 4, 2013, Ms. Walton said she had made arrangements to
discharge the $3 million mortgage on 1500 Don Mills Rd on October 21, 2013 and to wite
money obtained from the mortgage on 1450 Don Mills Road into the Global Mills account (one

of the 31 companies) by the same date. Why the money would not be put into the 1450 Don
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Mills account was not explained. In any event, no tepayment of any of the diverted funds has

oceurred.
(i) Tisdale Mews

[14] Tisdale Mews is a rezoning for 35 townhomes near Victoria Park Avenue and Eglinton
Avenue East. M, Reitan states in his affidavit that Dr. Bernstein made his equity contribution to
Tisdale Mews December 2011 in the amount of $1,480,000. The bank statements for December
2011 for Tisdale Mews have not been made available. The forwarded balance on the bank
statements available for Tisdale Mews from January 2012 is $96,989.91, indicating that most if
not all of Dr. Bernstein’s money went elsewhere. Ms. Walton states in her affidavit that the
project “was purchased by Dr. Bernstein on January 11, 2012” and he invested $1.7 million in
equity. How it was that Dr. Bernstein purchased the property is not explained and seems contrary
to the affidavit of Mr. Reitan. The bank account statements for the property show no deposits of

any consequence in January 2012 or later.

[15] Inany event, Mr. Reitan was able to review bank records and other documents. Invoices
and cheques written from Tisdale Mews’ bank account show that a total of $268,104.57 from
Tisdale Mews has been used for work done at 44 Park Lane Circle, the personal residence of the

Waltons in the Bridle Path area of Toronto.

[16] Ms. Walton in her affidavit acknowledges that the money was used to pay renovation
costs on her residence. She says, however, that Rose & Thistle funded 100% of the $268,104.57
purchases before any cheques were sent out of the Tisdale Mews account. How this was funded
was not disclosed, although she did say that overall, Rose & Thistle has a positive net transfer to
the Tisdale Mews account of $2,208,964 “as per Exhibit G to the Inspector’s first interim
report”. Exhibit G to that report has nothing to do with Tisdale Mews. Exhibit D to that report,
being the property profile report of the Inspector for the 31 properties, contains no information
for Tisdale Mews because information had not yet been provided to the Inspector. The
Inspector’s updated profile prepared after information was obtained from Rose & Thistle shows

$1,274,487 owing from Tisdale Mews to Rose & Thistle, but whether this is legitimate cannot be
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determined until back-up documents sought by the Inspector are provided. It is no indication that

cash was put into Tisdale Mews by Rose & Thistle.

[17] The statement of Ms, Walton that Rose & Thistle funded 100% of the $268,104.57
purchases on her residence before any cheques were sent out of the Tisdale Mews account makes
little sense. There would be no reason for Rose & Thistle to transfer funds into the Tisdale Mews
account to pay personal expenses of Ms, Walton for her residence. Again, it has all the

appearances of another case of theft.
(iif)  Steps to impede a proper inspection

[18] Itis quite evident that from the moment the order was made appointing the Inspector, Ms.
Walton took various steps to hinder the Inspector. That order was made on October 4, a Friday,
and permitted the Inspector to go to the offices of Rose & Thistle during normal business hours
and on that evening and throughout the week-end. Mr, Reitan swears in his affidavit that when
he arived at the Rose & Thistle offices at 3:33 p.m. on the ditection of the Inspector, which was
shortly after the order was made, he saw Ms, Walton locking the door to the premises and she
waved to him as she walked away from the doors. He was informed by Angela Romanova that
Ms. Walton bhad told all employeces to leave the premises once the order was granted at
approximately 3 pm. He observed one employee who left with a setver and one or more
computers. After a discussion with the employee and Steven Williams, VP of operations at Rose
& Thistle, these were taken back into the building. I received an e-mail from Mr. Griffin early in
the evening alerting me to the problem and I was asked to be available if necessary, Mr. Reitan
states that after several hours, and following Mr. Walton’s arrival, Mr. Schonfeld, Mr.

Merryweather and he were allowed into the premises.

[191 Ms. Walton in her affidavit states that a laptop “that was about to be removed” from the
Rose & Thistle offices was 13 years old and they were disposing of it. One of her occasional
workers asked if he could have it and they agreed. She states that the timing was unfortunate.
She states that there are eight server towers permanently affixed to the premises. What she does
not answer is Mr. Reitan’s statement that she locked the doors and told her employees to lcave,

that whatever was taken from the premises was returned afier discussions with the employee and
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Mr. Williams, the VP of operations, and that it took several howrs before the Inspector and Mr.
Reitan were permitted on the premises. The order appointing the Inspector required Ms. Walton

to fully co-operate with the Inspector.

[20) The order also permiited the Inspector to appoint persons as considered necessary,
including Mr. Reitan, Ms. Walton however took the position that Mr. Reitan should not be on the
premises, which was contrary to the order, and that the Inspector should not discuss with the
applicants or their lawyers any information he obtained before making his first report to the
court, Mr, Reitan was the accounting person for Dr, Bernstein most familiar with the investments
and not having him available to the Inspector, either on the Rose & Thistle premises or not,
would not be helpful to the Inspector. On October 9, 2013 I made a further order, which should
not have been necessary, permitting Mr, Reitan to be on the premises when Mr, Schonfeld or his
staff were present. I also ordered that M. Schonfeld was entitled, but not required, to discuss his

investigation with the parties or their representatives.

[21] Ms, Walton informed the Inspector that the books and record of the companies wete last
brought current in 2011, Since August or September, 2013, after Mr. Reitan became involved in
seeking information, Rose & Thistle employees have been inputting expense information into
ledgers relating to the period January 2012 and August 2013. They have also issued a number of
invoices for setvices rendered or expenses incurred by Rose & Thistle during the period January
2012 to August 2013. On October 17, 2013, Mr, Schonfeld convened a meeting with the parties
and their counsel to orally present his findings. Prior to that meeting, Ms. Walton would only
provide the Inspector with access to general ledgers for individual companies once she and Rose
& Thistle had completed their exercise of updating the ledgers and issuing invoices from Rose &
Thistle to each company. At the meeting, Ms. Walton agreed to provide the Inspector with access

to ledgers for the remaining companies in their current state. These were eventually provided.

{22] Ms. Walton instituted a procedure under which no information could be provided by
Rose & Thistle employees to the Inspector only after Ms. Walton had vetted it, which was
causing considerable difficulties for the Inspector. On October 18, counsel for the Inspector
wrote to counsel to the respondents and asked that the respondents provide immediate unfettered

access to the books and records and end the insistence that all information be provided through




- Page 8 -

Ms. Walton. During the week of October 21, Ms. Walton said she could not meet because she
was involved in preparing responding material in the litigation and that her staff was unavailable,
By October 24, 2013 no substantive response to the Inspector’s request was made, and on that
date T made an order requiring Ms. Walton not to inferfere with Rose & Thistle employees
providing information to the Inspector, This should not have been necessary in light of the terms

of the original order of October 4, 2013 appointing the Inspector.
(iv)  Improper use of bank accounts

[23] The agreements for each project require that each project has a separate bank account.
The Inspector repotts, however, that there has been extensive co-mingling of bank accounts and
that funds were routinely transferred between the company accounts and the Rose & Thistle
account. From the date of each agreement to September 30, 2013, approximately $77 million
was transferred from the companies’ accounts to Rose & Thistle and Rose & Thistle transferred
approximately $53 million to the various company accounts meaning that Rose & Thistle had

retained approximately $24 million transferred to it from the various companies.

[24] Ms. Walton confitmed to the Inspector that equity contributions to, and income received
by, the companies were centralized and co-mingled in the Rose & Thistle account, which she
described as a “clearing house”, This practice continued in September 2013 and the Inspector
reported it was difficult to trace how transfers from the companies were used because the funds
were also co-mingled with funds transferred to the Rose & Thistle account by other Walton
companies not making up the 31 companies in which Dr. Bernstein has his 50% interest. It is
clear that the Waltons did not treat each company separately as was required in the agreements

for each company.

[25] To alleviate the problem of the co-mingling of funds and the payments out to Rose &
Thistle, the order of October 25 provided for the payment of deposits to be made to the bank
accounts of the 31 companies and that no payment out could be made without the written consent

of the applicants or someone they may nominate.
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(v)  Receivables of Rose & Thistle from the 31 companies

[26] The agreements for the 31 properties state that Dr. Bernstein and the Waltons are to
provide 50% of the equity required. They do not provide that the Walton’s equity is to be
provided in setvices. They state that each of Dr. Bernstein and the Waltons will put in amounts
of money. In her lengthy affidavit of October 31, 2013, Ms. Walton went to the trouble of
describing each of the 31 projects, including stating how much equity Dr. Bernstein had put into
each property. Tellingly, however, she made no statement at all of how much equity she or her
husband had put into any of the properties, and gave no explanation for not doing so. This may
be an indication that Ms. Walton is not able to say what equity has been put info each property,
hardly surprising as the books and records were two years out of date at the time the Inspector

was appointed.

[27] In his first inferim report, Mr. Schonfeld reported that based on invoices and general
ledger entries provided to October 18, 2013, Rose & Thistle appeared to have charged the
companies approximately $27 million for various fees and HST on the fees. On October 17, the
date of his meeting with the parties, he had circulated a version of his chart regarding this which
identified $2.68 million that had been transferred to Rose & Thistle that could not be reconciled
to any invoice issued by Rose & Thistle. On the following day on October 18, Rose & Thistle
provided additional invoices to the companies for $5.6 million so that the total amount invoiced
exceeded the amounts transferred by Rose & Thistle to the companies by $2.9 million. In his
supplement to his first report, Mr. Schonfeld reported that the respondents had produced further
invoices from Rose & Thistle dated between January 2012 and September 2013 to the companies
for a total of $34.6 million, being $10.6 million more than it had received from the companies,
Mr. Schonfeld identified approximately $3.9 million recorded on the ledgers of Rose & Thistle
as owing from the companies to Rose & Thistle. This amount is part of the $6 million recorded

in the books as being the contribution by the Waltons to the companies,
(vi)  Documentation to support Rose & Thistle invoices

[28] The Inspector has sought unsuccessfully so far to obtain documentation underlying Rose

& Thistle’s invoices of some $34.6 million to the companies, including construction budgets for
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the various projects. This is of considerable importance in understanding the claim for equity put
into the properties by the Waltons, because by far the largest amount of equity now claimed to
have been put in by the Waltons are the fees for services said to have been provided by the

Waltons to the various companies.

[29] The information that has been obfained regarding the invoices issued to some of the
companies by Rose & Thistle is troubling and gives little confidence in what Ms. Walton and
Rose & Thistle have done.

[30] Riverdale Mansion Inc. is one of the 31 projects. It is the owner of a historic mansion on
Pape Avenue. Riverdale transferred $1,759,800 to Rose & Thistle and received from Rose &
Thistle $785,250. Thus Rose & Thistle retained $974,550 transferred to it by Riverdale.

[31] Rose & Thistle provided the Inspector with invoices addressed fo Riverdale for
construction management fees totaling $1,183,981 plus HST and maintenance fees of $60,000,
including $275,000 for “deposits for materials”, $103,863 for “project management services”,
$295,000 for “site plan deposits and application” and $67,890 for “steel bar ordered and
installed”, At the October 17 meeting, the Inspector asked for documentation, including third
party invoices, to support the amounts invoiced to Riverdale. Ms, Walton said that Rose &
Thistle did not have third party invoices for many of the invoiced expenses because Rose &
Thistle performed much of the work itself (it has a construction company) and that some of the
expenses had not yet been incurted. In response, the Inspector requested documents such as
material invoices and payroll records to validate the cost of work done by Rose & Thistle and

invoiced to Riverdale. None were provided.

[32] On the following day, October 18, the Inspector received a credit note from Rose &
Thistle which showed that the invoice form Rose & Thistle to Riverdale had been reversed

except for $257,065.62 for work performed in 2011. The credit note is dated December 31, 2011,

[33] In her affidavit of October 31, 2013, Ms, Walton gave an explanation for the Riverdale
reversal, an explanation that has problems. She said that considerable work was done to prepare

the site for construction of townhouses and condominiums. As the work was proceeding, the
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project changed and the mansion will be rebuilt and become used for a woman’s shelter. Rose &

Thistle was owed “certain monies™ for its work and the invoice for $1,291,025 inclusive of HST

was rendered by Rose & Thistle to Riverdale. She states that “the Inspector thought the amount -

claimed was too high” and so she issued a credit note and submitted a lower invoice for
$257,065.62 “that reflected the value of the work done by Rose & Thistle”. She says she merely

forgot to re-do the invoice after the plans changed.

[34] The applicants have had no chance to cross-examine Ms. Walton on her affidavit. I have
considerable doubts that the Inspector told Ms. Walton that the invoice was too high, as he has
had no back-up documentation to consider the validity of the invoice and was asking for it to be
produced. However, even assuming that the Inspector told her the invoice was too high, which is
not what the Inspector reported, one may ask why, if the new invoice of some $257,000 reflected
the work that was done, an earlier invoice had been sent for some $1.2 million. That earlier

invoice appears to have been highly improper.

[35] Dupont Developments Ltd, is one of the 31 projects. It is a contaminated industrial
building and the plan according to Ms. Walton is to “gut renovate” the building and remediate
the contaminated site. The Inspector requested the construction budget for it and it was provided
by Mt. Goldberg, who said he was responsible for the construction project. Mr, Goldberg told
Mr. Schonfeld that the budget documents were out of date. They indicate that Dupont spent
$385,000 on construction and $20,000 on environmental renovation. The Inspector had
previously been provided with an invoice issued by Rose & Thistle to Dupont for $565, 339.34
which includes an entry for construction management services of $175,300.30, said in the
invoice to be “10% of hard costs”, implying that Rose & Thistle had supervised construction that
cost approximately $1.75 million. The updated general ledger for Dupont received by the
Inspector on October 24 showed capitalized expenses of approximately $248,000, construction
in progress of $36,000 and various consulting fees of approximately $563,000. All of these
documents show different construction expenditures, none nowhere near the implied cost of
$1.75 million.

[36] This Dupont budget was the only budget for any of the projects provided to the Inspector
by the time of his last report dated October 31, 2013, one day before this motion was heard. The
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Inspector concludes that it appears that Rose & Thistle is not maintaining project budgets on an
ongoing basis to track expenses and measure construction costs against the pro forma statement

prepared when the property was purchased.

[371 TFraser Properties owns property at 30 Fraser Avenue and Fraser Lands owns abutting
property purchased in October 2012. Dr. Bernstein made an equity contribution of approximately
$16 million. Fraser Properties transferred $10,281,050 to Rose & Thistle and received back
- $1,215,100. Thus Rose & Thistle retained $9,065,950. In his first report, Mr. Schonfeld said he
had inspected the property and saw no construction work or evidence of recent construction
work. In his supplement to his first report, after he had received the general ledger and invoices
from Rose & Thistle to Fraser Properties, he repotted that the invoices to Fraser Properties were
approximately $1.6 million. Assuming the invoices can be supported, that would mean that Rose
& Thistle has received approximately $7.4 million more from Fraser Properties than it invoiced
to Fraser Properties. It is to be noted that at the time of the Inspector’s first report, the books
and records showed an intercompany receivable due to Rose & Thistle from the companies of
approximately $9.9 million, By the time of the first supplement to the Inspector’s report three
days later, after the invoices and general ledger had been received and reviewed, this amount was
reduced to approximately $3.9 million, due to a new debit showing as being owed by Rose &

Thistle to Fraser Properties of approximately $6.45 million.

[38] On October 31, 2013 Mr. Campion on behalf of the respondents wrote to counsel to the
applicants and to the Inspector and referred to the Inspector asking which filing cabinet he could
review to obtain the documents requested, such as third party invoices, contracts, payroll records
or other contemporaneous documents, Mr. Campion said that the information sought can only be
obtained through discussion with the staff as all documentation is on computer and not in a filing
cabinet. This is troubling to the Inspector. It would mean that there is no paper of any kind in
existence for $35 million of costs said to have been incurred, or that it has all been scanmed and
thrown out; It would be unusual to scan it and throw it out, and questionable that it was all
scanned when Rose & Thistle was two years late in their bookkeeping and according to Ms,

Walton had an outdated software system,
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[39] Since the Inspector was appointed, Rose & Thistle has been preparing invoices for work
done going back to January 2012, and one may question where the information is coming from
to do that. Mr. Campion was undoubtedly passing on what he was told by Ms. Walton, but what

he was told raises concerns.
(vii)  Other equity investors

[40] The agreements provided that the only shares to be issued were to Dr. Bernstein’s
cotporations or to the Walton’s corporations and neither could transfer shares to another party
without the consent of the other party. However, in his prior affidavit, Mr. Reitan provided
documentary evidence that disclosed that the Waltons have taken on new equity investors in at
least one project, without the agreement of Dr. Bernstein. This issue was not answered by Ms.
Walton in her affidavit of October 31, 2013, the failure of which is compounded in that Ms.
Walton did not disclose, as previously discussed, what equity contributions have been made by

the Waltons for any of the properties.
Legal principles and analysis

[41] Section 101 of the Cowrts of Justice Act provides for the appointment of a
receiver/manager where it appears to a judge to be just and convenient to do so. In Royal Bank of
Canada v. Chongsim Investment Ltd. (1997), 32 O.R. (3d) 565, Epstein J, (as she then was)

discussed what should be considered in deciding whether to make such an order. She stated:

The jurisdiction to order a receiver is found in s. 101 of the Courts of Justice Act,
R.8.0. 1990, c. C43. This section provides that a receiver may be appointed
where it appears to be just and convenient. The appointment of a receiver is
particularly intrusive. It is therefore relief that should only be granted sparingly.
The law is clear that in the exercise of its discretion, the court should consider the
effect of such an order on the parties. As well, since it is an equitable remedy, the
conduct of the parties is a relevant factor.

[42] Section 248 of the OBCA also provides for the appointment of a receiver manager if
there has been oppression as contained in section 248(2). Under section 248(2) a court may make

an order to rectify the matters complained of and section 248(3) provides:




- Page 14 -

(3) In connection with an application under this section, the court may make any
interim or final order it thinks fit including, without limiting the generality of the
foregoing,

(b) an order appointing a receiver or receiver-manager;

[43] Various cases other than the Chongsim Investment case have discussed the principles to
be taken into account, See Anderson v. Hunking, [2010] O.J. No. 3042 and Bank of Montreal v.
Carnival Leasing Limited (2011), 74 C.B.R. (5th) 300 and the authorities referred to in those

Cases.

[44] In my view this is not a case in which the applicants are seeking an interim order
appointing a receiver/manager. They do not seek an interim order. They seek the appointment on
the basis of evidence that is largely uncontested by Ms. Walton. T would agree with the
respondents that if the evidence 1elied on by the applicants for the order sought was largely
contested, the relief should be considered on the basis that it is interim relief. However, that is
not the case. In any event, even if the RIR MacDonald tri-part test were applicable, that would
not be materially different in this case from the test articulated by Epstein J. in Chongsim
Investment that requires a consideration of the effect of the order sought on the parties and their

conduct.

[45] Inmy reasons when the Inspector was appointed on October 4, 2013, 1 found oppression

had occurred as follows:

[27] In my view, on the record before me Dr. Bemnstein has met the test
required for an investigation to be ordered. To put on two mortgages for $6
million without the required agreement of Dr. Bernstein and then refuse to
disclose what happened to the money except in a without prejudice mediation
meets the higher test of oppression, let alone the lesser test of unfairly
disregarding the interests of Dr., Bernstein. The other examples of the evidence I
have referred, as well as the failure to provide monthly reports on the projects to
Dr. Bemnstein, are clearly instances of the Waltons unfairly being prejudicial to
and unfairly disregarding the interests of Dr, Bernstein, a 50% sharcholder of each’
of the owner corporations,
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[46] I do not see the picture as now being less clear, To the contrary, it seems much clearer. I

have referred to the concerns above in some detail. They include the following:

1. $2.1 million was improperly taken from the proceeds of the $6 million mortgages
that never had Dr. Bernstein’s approval, $400,000 of which was taken by Ms.
Walton into her personal bank account. Ms. Walton was well aware that this was
wrong,. She is a lawyer and the agreements were drawn in her office. Her initial
reaction when confronted about the mortgages by Mr, Reitan, who at the time did
not know what had happened to the mortgage proceeds, that she would only
discuss it in a without prejudice mediation is a clear indication she knew what she

did was wrong and contrary to Dr. Bernstein’s interests.

2, $268,104.57 was improperly paid from the Tisdale Mews account to pay for
renovations to the Waltons’ residence. No reasonable explanation has been

provided.

3. The co-mingling of accounts and the cash sweep into the Rose & Thistle accounts
was a breach of agreement and unfairly prejudicial to Dr. Bernstein and a
disregard of his interests. This is particulaily the case in light of the lack of
current books and records that should have been prepared and available rather
than requiring an Inspector to try to get to the bottom of what has occurred. A
lack of records is in itself unfairly disregarding the interests of Dr. Bernstein,
particularly taken the size of his investment. Blaming it on outdated computer

software is hardly an answer. That should have been taken care of long ago.

4, The frenzied attempts in the past month since the Inspector was appointed to
update ledgets and manufacture invoices should never have been necessary and in
light of the evidence, obviously casts doubt on what is now being done to update

the records. Dr, Bernstein should never have had to face this prejudicial situation.

S. The Waltons have not provided equal payments of money into any of the 31

propetties. The claim that their equity was provided by way of set-off for fees and
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work, even if that were permissible under the agreements, is unsupported by any
available documents to the Inspector. What little has been provided raises serious
issues, as discussed above. As well, taking in new equity partners is not at all
what Dr. Bemstein signed up for, and indicative of a lack of ability of the Waltons

to fund their equity in accordance with the agreements.

6. Dr. Bernstein was entitled to monthly reports. It is now quite evident why that has

not occurred,

{47] M, Campion contended that a receiver/inanager could not be ordered over any patticular
property without a finding of oppressive conduct regarding that property, I am not at all sure that
such a proposition in this case is correct, but in any event there has been oppressive conduct
regarding each property. The co-mingling of funds and the sweep of cash from each property’s
account into Rose & Thistle was oppressive in these circumstances in which there were no
contemporaneous books and records kept that would permit Dr, Bernstein, or now the Inspector,
to fully understand what occurred to the money from cach property. The setting up of alleged
fees owing to Rose & Thistle for the properties fo substantiate the Waltons’ equity contributions,
even if permissible, without readily available documentation to substantiate the validity of the

fees, was oppressive. The lack of records and reports for each property was oppressive.

[48] It is contended on behalf of the respondents that they have the contractual right to
manage the projects and thus no receiver/manager should be appointed. The difficulty with this
argument is that the contracts have been breached and the Waltons have certainly not shown
themselves to be capable managers. A basic lack of record keeping, compounded by co-mingling
of funds and transferring them to Rose & Thistle, belies any notion of proper professional
management. Ms, Walton acknowledges that accounting and other issues “have plainly caused
hin [Dr. Bernstein] to lose confidence in my management”. That is a fundamental change to the

relationship.

[49] 1t is contended that the business will be harmed if a receiver/manager is appointed. Ms.
Walton states in her affidavit that she believes that the dynamic nature of this portfolio will

suffer and in the end suffer unnecessary losses. What is meant by the dynamic nature is not clear,
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I recognize that a receiver/anager can in cerfain circumstances have negative implications in
the marketplace, particulatly if it means that unsold properties will have to be put up for sale at
less than market prices or be sold quickly. There is no indication that is the plan here at all and

thete is no court ordered sale being requested.

[50] Itis also to be recognized that a receiver/manager can bring stability to a situation, which

in this case appears to be a requirement to protect the interests of Dr. Bernstein.

[511 Dr. Bernstein with his $100 million plus investment has a lmge financial interest in this
portfolio of properties. It is hardly in his interest to have the properties dealt with in less than a
sound commercial way. He suffers the same risk as the Waltons, and depending on what real
equity the Walions have put in, perhaps far more. The Waltons contend that they have huge
financial risk in that they have guaranteed mortgages to the tune of some $206 million. They

have not offered any evidence that there is any likelihood of being called upon on their
| guaraniees, and to the contrary Ms. Walton says that all of the projects except perhaps one or two
of them are or expected to be profitable. There is no reason why an experienced
receiver/manager with capable property managers cannot continue with the success of the

ventures.

[52] The respondents contend that with the controls over the bank accounts and the other

provisions of the two orders made to date, there is plenty of protection for Dr. Bernstein, There

may be something in this argument, but it ignores one of the basic problems caused by the way -

the business has been run, There is no clear evidence yet what exactly has been put into the
propetties by the Waltons, and that is crucial to understanding what both Dr, Bernstein and the
Waltons are entitled to. In the month since the Inspector was appointed, Ms, Walton has caused
back dated invoices to be prepared for past work said to have been done. What they have been
prepared from is not at all clear. With some of the troubling things about changing records that
have become apparent as a result of digging by Mr. Reitan and the Inspector, discussed above,
and the diversion of money that has taken place, there is reason to be concerned exactly what
Ms. Walton is doing to shore up her position. The Inspector is not in a position to know what is

being prepared on an ex post facto basis or from what, and Dr. Bernstein should not have to rely
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on a hope that something untoward will no longer be done. The present situation is causing

considerable harm to Dr. Bernstein.
Conclusion

[53] Schonfeld Inc. is appointed as manager/receiver of all of the properties in schedule B,
effective immediately., I was provided with a draft order that is based on the model order in use
in our Court and approved by the Users’ Committee. It appears satisfactory but there were no
submissions as to its terms. If the respondents have any submissions with respect to the draft
order, they are to be made in writing within three days and the applicants or Schonfeld Inc. shall
have until Wednesday of next week to respond. In the meantime, the appointment of Schonfeld
Inc. as manager/receiver is not to be delayed and Schonfeld Inc. shall immediately have the

powers contained in the draft order pending any objection to it by the respondents.

[54] The applicants have applied to have Schonfeld Inc. appointed as receiver over four
properties mortgaged to Dr. Bernstein with expired mortgages that are not schedule B
corporations. Ms, Walton has stated in her affidavit that funds are being raised that will see these
mortgages paid in full by the end of November, 2013, In light of that statement, this application
is adjourned sine die. It can be brought on after the end of November in the event that the

mortgages have not been paid in full,

[55] The applicants have also requested a certificate of pending litigation over 44 Park Lane
Circle, the residence of the Waltons in light of the evidence that money from one of the 31
schedule Dr. Bernstein corporations was used to pay for renovations to the residence. I was
advised by counsel for Ms. Walton during the hearing of the motion that the money would be
repaid that day. Based on that statement, the request for a certificate of pending litigation is
adjourned sine die and can be brought back on in the event that evidence of the payment is not

provided to the applicants and Schonfeld Inc.

[56] The Inspector moved for approval of his interim reports and the actions taken as
disclosed in the reports, and approval for his fees and disbursements and those of his counsel. No

one opposed the request although Mr. Campion said that the respondents were not consenting to
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them. In my view, the actions taken by the Inspector have been entirely proper in difficult
circumstances and in her affidavit Ms, Walton acknowledges that the Inspector was necessary
because of her issues. The fees and disbursements also appear reasonable. At the conclusion of

the hearing I granted the order sought.

[57] The applicants are entitled to their costs from the respondents, If costs cannot be agreed,
brief written submissions along with a proper cost outline may be made within 10 days and brief

written reply submissions may be made within a further 10 days.

PAYWIA

Newbould J,

Date: November 5, 2013







Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. : % FRIDAY, THE 5" DAY
JUSTICE NEWBOULD ) OF NOVEMBER, 2013
BETWEEN:
DBDC SPADINA LTD.,

and THOSE CORPORATIONS LISTED ON'SCHEDULE A HERETO
Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

ORDER

THIS MOTION made by the Applicants, DBDC Spadina Ltd. and those Corporations
Listed on Schedule “A™ hereto for an Order appointing Schonfeld Inc. Receivers + Trustees, as
manager (in such capacities, the "Manager") without security, of all of the assets, undertakings
and properties of the Schedule “B” Corporations, or for other relief, was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Affidavits of Jim Reitan sworn October 1, October 3 and October 24,
2013 and the Exhibits thereto, the Affidavit of Susan Lyons and the Exhibits hereto, the
Affidavit of Lorna Groves and the Exhibits thereto, the First Interim Report of the Inspector,




-

Schonfeld Inc., the Supplemental Report to the First Interim Report of the Inspector and the
Exhibits thereto, the Second Interim Report of the Inspector and the Exhibits thereto, the

Affidavits of Norma Walton sworn October 3 and 31, 2013 -and the Exhibits thereto and on

hearing the submissions of counsel for the Applicants, counsel for the Inspector and counsel for

the Respondents,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged so that this motion is properly returnable today and hereby
dispenses with further service thereof.

CONTINUING ORDERS

2. THIS COURT ORDERS that the Orders of the Honourable Justice Newbould dated
October 4, 2013 and October 25, 2013 continue in full force and effect except as

modified by this Order,

APPOINTMENT

3. THIS COURT ORDERS that the Manager is hereby appointed Manager, without
security, of all of the real property owned by the Schedule “B” Companies hereto (the
“Real Estate”) and all of the current and future assets, undertakings and property, real
and personal, of the Schedule “B” Corporations of every nature and kind whatsoever, and
wherever situate, including all proceeds thereof (collectively with the Real Estate, the
“Property”) effective upon the granting of this Order.

MANAGER’S POWERS

4. THIS COURT ORDERS that the Manager shall have the powers of the Inspector granted
pursuant to the Order of the Honourable Justice Newbould dated October 4, 2013,
including but not limited to access to the premises and books and records of the

Respondent The Rose & Thistle Group Ltd.

5. THIS COURT ORDERS that the Manager is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the
generality of the foregoing, the Manager is hereby expressly empewered and authorized

" to do any of the following where the Manager considers it necessary or desirable:

(a)  to undertake sole and exclusive authority to manage and control the

Property and any and all proceeds, receipts and disbursements arising out
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of or from the Property, wheresoever located, and any and all proceeds,
receipts and disbursements arising out of or from the Property, and for

greater certainty, the Manager shall have sole and exclusive right and

~control of the Schedule “B” Corporations’ bank accounts wherever located

in accordance with this Order;

to open bank accounts at any banking institution acceptable to the
Applicant to transfer funds ﬁom the current bank accounts of the Schedule

. v
“B” Companies, as necessary;_\m.th.pn.m;nuﬁ.ce.te-the-llamec ‘1/‘ 3

to receive, preserve, and protect and maintain control of the Property, or

any part or parts thereof, including, but not limited to, the changing of

-locks and security codes, the relocating of Property to safeguard it, the

engaging of independent security personnel, the taking of physical
inventories and the placement of such insurance coverage as may be

necessary or desirable;

to manage, operate, and carry on the business of the Schedule “B”
Corporations, including the powers to enter into any agreements, incur any
obligations in the ordinary course of business, cease to carry on all or any

part of the busmess tpen-priornotiee-to—theRartied, or cease to perform
any contracts of any of the Schedute “B” Corporations upeﬁ—pne;-ne&ee-te

thoPeartied; + '}

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the powers and duties conferred by this order including but not limited

to a property manager, including ‘but not limited to:
(i)  DMS Properties;

(ii)  Briarlane Property Rental Management Inc.; and
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(k)

4.

(ili)  Sterling Karamar;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Schedule “B”

Corporations or any part or parts thereof;

to receive and collect all monies and accounts now owed or hereafter

owing to the Schedule “B” Corporations and to exercise all remedies of

the Schedule “B” Corporations in collecting such monies, including,
without limitation, to enforce any security held by any of the Schedule
A >
“B” Corporationsy provided-that-thevanagershall give-prior nutice tothe
v —
Parties of any enforcement-of seeusith; N1
subject to paragraph 4 below, to settle, extend or compromise any

indebtedness owing to any of the Schedule “B” Corporations) provided-
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to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Managet's name or in the
name and on behalf of the Schedule “B” Corporations, for any purpose
pursuant to this Order;

to undertake environmental investigations, assessments, engineering and

building condition or other examinations of the Real Estate;

subject to paragraph 12 below, to initiate, prosecute and continue the-
prosecution of any and all proceedings and to defend all proceedings now
pending or hereafter instituted with respect to the Schedule “B”
Corporations, the Property or the Manager, and to settle or compromise
any such proceedings. The authority hereby conveyed shall extend to such
appeals or applications for judicial review in respect of any order or

judgment pronounced in any such proceeding;
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subject to paragraph 13 below, to market the Property and in particular the
Real Estate, including advertising and soliciting offers in respect of the
Property and negotiating such terms and conditions of sale as the Manager

in its discretion may deem appropriate;

to enter into agreements and to sell, convey, transfer, or assign the
Property or any part or parts thereof of the Schedule “B” Corporations’
business, with the prior approval of this Court in respect of any
transaction, and in each such case notice under subsection 63(4) of the
Ontario Personal Property Security Act, shall not be required, and in each

case the Ontario Bulk Sales Act shall not apply;

to have on-line and electronic as well as hard copy access to the bank
accounts of the Rose & Thistle Group Ltd. to review all receipts and
disbursements total from such accounts and to request and receive on a
timely basis from the Respondents particulars of all receipts and
disbursements sufficient for the Inspector to identify such transfers, the

parties involved and the reasons therefore;

upon notice to all parties and affected registered encumbrances, to apply
for any vesting order or other orders necessary to convey the Property or
'ciny part or parts thereof to a purchaser or purchasers thereof, free and

clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Manager considers appropriate on all matters relating to the
Property, and to share information, subject to such terms as to

confidentiality as the Manager deems advisable;

to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Manager, in the name of the
Schedule “B” Corporations;
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6y) to do all acts'and execute, in the name and on behalf of the Schedule “B”
Corporations, all documents, and for that purpose use the seal of the

* corporation, if any; and -

(s) to take any steps reasonably incidental to the exercise of these powers.

and in each case where the Manager takes any such actions or steps, it shall, subject to paragraph

4 below, be exclusively authorized and empowered to do so, to the exclusion of all other Persons

(as defined below), including the Schedule “B” Corporations, and without interference from any

other Person. For greater certainty, nothing in this Management Order or to the Manager’s

exercise of its powers hereunder shall cause the Manager to be, or deemed to be, a receiver

within the meaning of the Bankruptcy and Insolvency Act.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE MANAGER

7.

THIS COURT ORDERS that (i) the Schedule “B” Corporations and The Rose & Thistle
Group Inc., (ii) all of their current and former directors, officers, employees, agents,
accountants, legal counsel and shareholders, and all other persons acting on its
instructions or behalf, including but not limited to the Respondents and all others having
notice of this Order; (iii) all other individuals, firms, corporations, governmental bodies
or agencies, or other entities having notice of this Order; and (iv) Meridian Credit Union;
and (v) without limiting the generality of the foregoing, Norma Walton, Ronauld Walton,
anyone acting under the instructions of anyone listed in this paragraph; and (vi) anyone
with notice of this order (all of the foregoing, collectively, being "Persons" and each
being a "Person") shall forthwith advise the Manager of the existence of any Property in
such Person's possession or control, shall grant immediate and continued access to the
Property to the Manager, and shall deliver all such Property to the Manager upon the
Manager's request, and in any event no later than 36 hours following the Manager’s

request,

THIS COURT ORDERS that all Persons shall forthwith advise the Manager of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business
or affairs of the Schedule “B” Corporations, and any computer programs, computer tapes,
computer disks, or other data storage media containing any such information (the
foregoing, collectively, the "Records") in that Person's possession or control, and shall
provide to the Manager or permit the Manager to make, retain and take away copies
thereof and grant to the Manager unfettered access to and use of accounting, computer,
software and physical facilities relating thereto, provided however that nothing in this




10.

-7-

paragraph 9 or in paragraph 11 of this Order shall require the delivery of Records, or the
granting of access to Records, which may not be disclosed or provided to the Manager
due to the privilege attaching to solicitor-client communication or litigation work product
belong to a Shareholder or a director of a Schedule “B” Corporations personally or due to
statutory provisions prohibiting such disclosure.

THIS COURT ORDERS that the Records shall, upon reasonable notice to the Manager
and during normal business hours of the Manager, be open to examination by each of the
parties and their respective legal counsel, and that a copy of these Records be provided by
the Manager of the parties upon request, the reasonable costs associated with such access
and copies to be determined by the Manager, and invoiced to and paid by the requesting
party to the Manager forthwith.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent
service provider or otherwise, all Persons in possession or control of such Records shall
forthwith give unfettered access to the Manager for the purpose of allowing the Manager
to recover and fully copy all of the information contained therein whether by way of
printing the information onto paper or making copies of computer disks or such other
manner of retrieving and copying the information as the Manager in its discretion deems
expedient, and shall not alter, erase or destroy any Records without the prior written
consent of the Manager. Further, for the purposes of this paragraph, all Persons shall
provide the Manager with all such assistance in gaining immediate access to the
information in the Records as the Manager may in its discretion require including
providing the Manager with instructions on the use of any computer or other system and
providing the Manager with any and all access codes, account names and account
numbers that may be required to gain access to the information.

NO PROCEEDINGS AGAINST THE MANAGER

11.

‘"THIS COURT ORDERS that, except as may be provided herein, no proceeding or

enforcement process in any court or tribunal (each, a "Proceeding"), shall be commenced
or continued against the Manager except with the written consent of the Manager or with

leave of this Court.

NO PROCEEDINGS AGAINST THE SCHEDULE “B” CORPORATIONS OR THE
PROPERTY

12.

THIS COURT ORDERS that no Proceeding against or in respect of any of the Schedule
“B” Corporations or the Property shall be commenced or continued except with the
written consent of the Manager or with leave of this Court and any and all Proceedings
currently under way against or in respect of the Schedule “B” Corporations or the
Property, with the exception of the proceedings referred to in paragraph 7, are hereby
stayed and suspended pending further Order of this Court. Notwithstanding any other
provision in this Order, the parties shall not be precluded from taking any steps or from
commencing or continuing any proceedings in Ontario Superior Court of Justice, Court
File No. CV-13-10280-00CL (Commercial List), and in such circumstances the Manager
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shall not be obliged to defend or participate on behalf of the Schedule “B* Corporations -
and the Manager shall not be liable for any costs, damages or awards related to any such -
proceedings. '

NO EXERCISE OF RIGHTS OR REMEDIES

13.

THIS COURT ORDERS that, except as may be provided herein, all rights and remedies
against the Schedule “B” Corporations, the Manager, or affecting the Property, are
hereby stayed and suspended except with the written consent of the Manager or leave of
this Court, provided however that nothing in this paragraph shall (i) empower the
Manager or the Schedule “B” Corporations to carry on any business which the Schedule
“B” Corporations is not lawfully entitled to carry on, (ii) exempt the Manager or the
Schedule “B” Corporations from compliance with statutory or regulatory provisions
relating to health, safety or the environment, (iii) prevent the filing of any registration to
preserve or perfect a security interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE MANAGER

14,

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract,
agreement, licence or permit in favour of or held by the Schedule “B” Corporations,
without written consent of the Manager or leave of this Court.

CONTINUATION OF SERVICES

15.

16.

17.

THIS COURT ORDERS that all Persons having oral or written agreements with the
Schedule “B” Corporations or statutory or regulatory mandates for the supply of goods
and/or services, including without limitation, all computer software, communication and
other data services, centralized banking services, payroll services, insurance,
transportation services, utility or other services to the Schedule “B” Corporations are
hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required
by the Manager, and that the Manager shall be entitled to the continued use of the
Schedule “B” Corporations’ current telephone numbers, facsimile numbers, internet
addresses and domain names, provided in each case that the normal prices or charges for
all such goods or services received after the date of this Order are paid by the Manager in
accordance with normal payment practices of the Schedule “B” Corporations or such
other practices as may be agreed upon by the supplier or service provider and the
Manager, or as may be ordered by this Court.

THIS COURT ORDERS that Respondents are enjoined from canceling or failing to
renew any insurance policies or other coverage in respect of to the Rose & Thistle Group
Ltd. and/or the Schedule B Companies or any property owned by them, except with the
express written approval of the Manager.

THIS COURT ORDERS that the Inspector shall be added as a named insured to any
existing insurance policies or other coverage in respect of to the Rose & Thistle Group
Ltd. and/or the Schedule B Companies or any property owned by them.




MANAGER TO HOLD FUNDS

18.

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Manager from and after the making of this Order
from any source whatsoever, including without limitation the sale of all or any of the
Property and the collection of any accounts receivable in whole or in part, whether in
existence on the date of this Order or hereafter coming into existence, shall be deposited
into either the existing bank accounts held by Schedule “B” Corporations’ or one or more
new accounts to be opened by the Manager, at the Manager’s discretion, as the Manager
may reasonably decide and the monies standing to the credit of such accounts from time
to time, net of any disbursements provided for herein, shall be held by the Manager to be
paid in accordance with the terms of this Order or any further Order of this Court.

LIMITATION ON ENVIRONMENTAL LIABILITIES

19.

THIS COURT ORDERS that nothing herein contained shall require the Manager to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally
contaminated, might be a pollutant or a contaminant, or might cause or contribute to a
spill, discharge, release or deposit of a substance contrary to any federal, provincial or
other law respecting the protection, conservation, enhancement, remediation or
rehabilitation of the environment or relating to the disposal of waste or other
contamination including, without limitation, the Canadian Environmental Protection Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the
Ontario Occupational Health and Safety Act and regulations thereunder (the
"Environmental Legislation"), provided however that nothing herein shall exempt the
Manager from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Manager shall not, as a result of this Order or anything
done in pursuance of the Manager's duties and powers under this Order, be deemed to be
in Possession of any of the Property within the meaning of any Environmental

Legislation,

LIMITATION ON THE MANAGER’S LIABILITY

20.

THIS COURT ORDERS that the Manager shall incur no‘liability or obligation as a result
of its appointment or the carrying out the provisions of this- Order, save and except for
any gross negligence or wilful misconduct on its part as so found by a court of competent
jurisdiction. The Manager shall further enjoy the protections from liability as would
otherwise be afforded to a trustee in bankruptcy under section 14.06 of the Bankruptcy
and Insolvency Act or under any other similar legislation applicable to trustees and

receivers,

MANAGER'S ACCOUNTS

21.

THIS COURT ORDERS that ény expenditures or liability which shall properly be made
or incurred by the Manager including the fees and disbursements of the Manager and the
fees and disbursements of its legal counsel, incurred at the standard rates and charges of




22.

23.
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the Manager and its counsel, shall be allowed to it in passing its accounts and shall form a
first charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person (the “Manager’s
Charge”).

THIS COURT ORDERS that the Manager and its legal counsel, if any, shall pass their
accounts from time to time, and for this purpose the accounts of the Manager and its legal
counsel are hereby referred to a judge of the Commercial List of the Ontario Superior
Court of Justice.

THIS COURT ORDERS that prior to the passing of its accounts, the Manager shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands,
against its fees and disbursements, including legal fees and disbursements, incurred at the
normal rates and charges of the Manager or its counsel, and such amounts shall constitute
advances against its remuneration and disbursements when and as approved by this
Court.

FUNDING OF THE MANAGERSHIP

24.

23.

26.

27.

THIS COURT ORDERS that the Manager be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it

may consider necessary or desirable, provided that the outstanding principal amount does

not exceed $5 million (or such greater amount as this Court may by further Order
authorize) at any time, at such rate or rates of interest as it deems advisable for such
period or periods of time as it may arrange, for the purpose of funding the exercise of the
powers and duties conferred upon the Manager by this Order, including interim
expenditures. The whole of the Property shall be and is hereby charged by way of a fixed

and specific charge (the "Manager's Borrowings Charge") as security for the payment of -

the monies borrowed, together with interest and charges thereon, in priority to all security
interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any
Person, but subordinate in priority to the Manager’s Charge and the charges as set out in
sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

THIS COURT ORDERS that neither the Manager's Borrowings Charge nor any other
security granted by the Marnager in connection with its borrowings under this Order shall
be enforced without leave of this Court.

THIS COURT ORDERS that the Manager is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A" hereto (the "Manager’s Certificates")
for any amount borrowed by it pursuant to this Order.

THIS COURT ORDERS that the monies from time to time borrowed by the Manager
pursuant to this Order or any further order of this Court and any and all Manager’s
Certificates evidencing the same or any part thereof shall rank on a pari passu basis,
unless otherwise agreed to by the holders of any prior issued Managet's Certificates.




-11-

GENERAL

28.

29.

30.

31.

32.

33.

THIS COURT ORDERS that the Manager may from time to time apply to this
Honourable Court for advice and directions in the discharge of the Manager’s powers and

duties hereunder.,

THIS COURT ORDERS thét nothing in this Order shall prevent the Manager from acting
as receiver, interim receiver or trustee in bankruptcy of the Schedule “B” Companies.

THIS COURT HEREBY REQUESTS that aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada to give effect to this
Order and to assist the Manager and its agents in carrying out the terms of this Order. All
courts, tribunals, regulatory and administrative bodies are hereby respectfully requested
to make such orders and to provide such assistance to the Manager, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the
Manager and its agents in carrying out the terms of this Order.

THIS COURT ORDERS that the Manager be at liberty and is hereby authorized and
empowered to apply to any court, tribunal regulatory or administrative body, wherever
located, for the recognition of this Order and for assistance in carrying out the terms of
this Order.

- THIS COURT ORDERS that any interested party may apply to this Court to seek the

advice and direction of the Court in respect of this Order or the Manager’s activities on
not less than seven (7) days® notice to the Manager and to any other party likely to be
affected by the order sought or upon such other notice, if any, as this Court may order.

THIS COURT ORDERS that any court materials in these proceeds may be served by

_emailing a PDF or other electronic copy of such materials to counsels’ email addresses as

recorded on the Service List from time to time.
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SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited _ .l
DBDC Investments Atlantic Ltd.
DBDC Investment Pape Ltd.
DBDC Investments Highway 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd. -
DBDC Investments Lesliebrook Ltd.
DBDC Fraser Properties Ltd. |
DBDC Fraser Lands Ltd.

DBDC Queen’s Corner Inc.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.

DBDC Red Door Developments Inc.

'DBDC Red Door Lands Inc.

DBDC Global Mills Ltd.

DBDC Donalda Developments Ltd.
DBDC Salmon River Properties Ltd.
DBDC Cityview Industrial Ltd.

DBDC Weston Lands Ltd.

DBDC Double Rose Developments Ltd.

DBDC Skyway Holdings Ltd.




25.
26.
27.
28.

29.

DBDC West Mall Holdings Ltd.
DBDC Royal Gate Holdings Ltd.
DBDC Dewhurst Developments Ltd.

DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Lid.
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SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburm Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

Wynford Professional Centre Ltd.
Liberty Village Properties Inc.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Ltd.

Tisdale Mews Inc.
Lesliebrook Holdings Ltd.
Lesliebrook Lands Ltd.

Fraser Properties Corp.

Fraser Lands Ltd.

Queen’s Comer Corp.
Northern Dancer Lands ILtd.
Dupont Developments Ltd.
Red Door Developments Inc. and Red Door Lands Ltd.
Global Mills Inc.

Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd.
Weston Lands Ltd.

Double Rose Developments Litd.
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Skyway Holdings Ltd.

West Mall Holdings Ltd. .
Royal Gate Holdings Ltd.
Dewhurst Developments Ltd.
Eddystone Place Inc,
Richmond Row Holdings Ltd.
El-Ad Limited

165 Bathurst Inc.
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SCHEDULE "C"
MANAGER CERTIFICATE

CERTIFICATE NO.

AMOUNT $

1.

THIS IS TO CERTIFY that [MANAGER’S NAME], the Manager (the "Manager") of
the assets, undertakings and properties [DEBTOR'S NAME] acquired for, or used in
relation to a business carried on by the Debtor, including all proceeds thereof
(collectively, the “Property”) appointed by Order of the Ontario Superior Court of Justice
(Commercial List) (the "Court") dated the of MONTH, 20YR (the "Order") made
in an action having Court file number -CL- , has received as such Manager
from the holder of this certificate (the "Lender") the principal sum of $ , being part
of the total principal sum of $ which the Manager is authorized to borrow under
and pursuant to the Order.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily][monthly not in advance on the

day of each month] after the date hereof at a notional rate per annum equal to the rate of
per cent above the prime commercial lending rate of Bank of from time to

time,

Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Manager
pursuant to the Order or to any further order of the Court, a charge upon the whole of the
Property, in priority to the security interests of any other person, but subject to the
priority of the charges set out in the Order and in the Bankruptcy and Insolvency Act, and
the right of the Manager to indemnify itself out of such Property in respect of its
remuneration and expenses.

All sums payable in respect of principal and interest under this certificate are payable at
the main office of the Lender at Toronto, Ontario.

Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the
Manager to any person other than the holder of this certificate without the prior written
consent of the holder of this certificate.

The charge securing this certificate shall operate so as to permit the Manager to deal with
the Property as authorized by the Order and as authorized by any further or other order of

the Court.

The Manager does not undertake, and it is not under any personal liability, to pay any
sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20
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[MANAGER’S NAME], solely in its capacity
as Manager of the Property, and not in its
personal capacity

Per:

Name:
Title:
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Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Commercial List

THE HONOURABLE ) TUESDAY, THE 12th
JUSTICE D.M. BROWN 3 DAY OF AUGUST, 2014
BETWEEN:

DBDC SPADINA LTD.,

- and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
, Applicants

and
NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

JUDGMENT AND ORDER

THIS RETURN OF APPLICATION, MOTION AND CROSS-MOTION, brought by
the Applicants for various heads of relief, was heard on July 16-18, 2014 at 330 University

Avenue, Toronto, Ontatio.

ON READING the Notice of Return of Application, Motion and Cross-Motion and the
proposed Fresh as Amended Notice of Application of the Applicants, the Notice of Motion of the

Respondent Norma Walton, the Affidavit of James Reitan sworn June 26, 2014 and the Exhibits
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thereto, the Affidavit of Norma Walton sworn June 26, 2014 and the Exhibits thereto, the
Affidavits of various sharcholders in companies controlling the Schedule C Properties and the
Exhibits thereto, the Affidavit of James Reitan sworn July 3, 2014 and the Exhibits thereto, the
Affidavit of Norma Walton sworn July 3, 2014 and the Exhibits thereto, the Affidavit of Carlos
Carreiro sworn July 3, 2014 and the Exhibits thereto, the Affidavit of Yvonne Lui sworn July 3,
2014 and the Exhibits thereto, the Affidavit of Steven Williams sworn July 3, 2014 and the
Exhibits thereto, the Affidavit of Talea Coghlin sworn July 4, 2014 and the Exhibits thereto, the
Affidavit of George Crossman sworn July 4, 2014 and the Exhibits thereto, the Reports of the
Inspector Schonfeld Inc. and the Affidavit of Christine Dejong sworn July 8, 2014 and upon
hearing from counsel for the Applicants, the Respondents, the Inspector, the Dejongs, certain of
the Schedule C Mortgagees and from Norma Walton, counsel for the Respondents Ronauld
Walton, the Rose & Thistle Group Ltd. and Eglinton Castle Inc. appearing but making no

submissions, and for reasons for decision released this day,

1. THIS COURT ORDERS that the time for service of the notice of motion and motion
record is hereby abridged so that this motion was properly returnable on July 16-18, 2014, and

hereby dispenses with further service.

CONTINUATION OF ORDERS

2. THIS COURT ORDERS that the Orders of the Court dated October 4, 2013, October 25,
2013, November 5, 2013, December 18, 2013 and March 21, 2014 continue in full force and effect,

except as modified by this Order.
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FRESH AS AMENDED NOTICE OF APPLICATION

3. THIS COURT ORDERS that the Applicants are granted leave to issue and serve a Fresh as
Amended Notice of Application, in the form attached to the Applicants’ Consolidated Notice of

Motion dated June 13, 2014.

COMBINATION OF APPLICATIONS
4, THIS COURT ORDERS that the application commenced in Court File No. CV-14-501600
be transferred to the Commercial List and combined with the within application, to be heard at a

time to be determined by this Court.

THE RESPONDENTS’ ACCOUNTING

5. THIS COURT ORDERS that the Respondents shall disclose forthwith any agreement to

cross-collateralize any obligation of the Schedule B Companies or the Schedule C Properties.

SHAREHOLDINGS IN THE SCHEDULE B COMPANIES

6. THIS COURT ORDERS that the Waltons’ shareholder interests in each of the Schedule B
Companies be calculated by reference to the equity contribution provisions contained in each
Schedule B Company agreement and that the shares issued to the Waltons be limited to those for

which they have actually paid and that any other shares be cancelled.

THE SCHEDULE C PROPERTIES o .
7. THIS COURT ORDERS that the Orders of this Court dated December 18, 2013 and March

21, 2014 be amended to apply to all the properties at the following municipal addresses

(collectively, the “Schedule C Properties™):

(a) 3270 American Drive, Mississauga, Ontario;




(b)
©
(d)
(e)
®
e
(b
@)
)
k)
)
(m)
()
(0)
®)

@
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0 Luttrell Ave., Toronto, Ontario;

2 Kelvin Avénue, Tdronto, Ontario;

346 Jarvis Street, Suites A, B, C, E and F, Toronto, Ontario;
1 William Morgan Drive, Toronto, Ontario;

324 Prince Edward Drive, Toronto, Ontatio;

24 Cecil Street, Toronto, Ontario;

30 ar{d 30A Hazelton Avenue, Toronto, Ontario;

777 St. Clarens Avenue, Toronto, Ontario;

252 Carlton Street and 478 Parliament Street, Toronto, Ontario;
66 Gerrard Street East, Toronto, Ontario;

2454 Bayview Avenue, Toronto, Ontario;

319-321 Carlaw, Toronto, Ontario;

260 Emerson Ave., Toronto, Ontario;

44 Park Lane Circle, Toronto, Ontario;

19 Tennis Crescent, Toronto, Ontario; and

646 Broadview Avenue, Toronto, Ontario.
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8. THIS COURT ORDERS that the following properties are removed from all restrictions

imposed on dealings with those properties pursuant to the Order of this Court dated July 18, 2014:
(a) 3775 St. Clair Avenue East, Toronto, Ontario;
(b) 185 Davenport Road, Toronto, Ontario;
© 1246 Yonge Street, Toronto, Ontario;
(d 17 Yorkville, Toronto, Ontario;
(e) 3 Post Road, Toronto, Ontario;
® 2 Park Lane Circle Road, Toronto, Ontario;
® 14/16/17 Montcrest Boulevard, Toronto, Ontario; and
(h) 346 Jarvis Street, Suite D, Toronto, Ontario;.

0. THIS COURT ORDERS that, for greater certainty, any restriction imposed on any person
from dealing with any of the properties listed in paragraph 8 of this Order, pursuant to the Order of

this Court dated July 18, 2014, is vacated.

10. THIS COURT ORDERS that Schonfeld Inc. shall, within 15 days of the date of this Order,
give notice of this Order to the registered owners of the following properties (the “Disputed

Properties™):
(a) 19 Tennis Crescent, Toronto, Ontario;

®) 646 Broadview Avenue, Toronto, Ontario;
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(c) 346 Jarvis Street, Suite C, Toronto, Ontario; and

(d) 252 Carlton Street and 478 Parliament Street, Toronto, Ontario.

11.  THIS COURT ORDERS that if, within 60 days of the date of this Order, a registered owner
of a Disputed Property provides evidence to Schonfeld Inc., to the satisfaction of Schonfeld Inc.,
that it acquired that Disputed Property for fair market value and that the Waltons no longer hold
any interest of any kind in that Disputed Property, that Disputed Property shall be released from
the other terms of this Order, and that paragraphs 8 and 9 of this Order shall apply to that Disputed

Property.

CONSTRUCTIVE TRUSTS AND TRACING

12.  THIS COURT ORDERS constructive trusts in favour of the Applicants in respect of each
of the Schedule C Properties listed below for the proportionate share of the purchase price that
those amounts represented as at the date of purchase of the properties and for any proportionate

share of the increase in value to the date of realization:
(a) 14 College Street — $1,314,225;
(b) ~ 3270 American Drive — $1,032,000;
(¢) 2454 Bayview Avenue — $1,600,000;
(d) 346 Jarvis Street, Suite E — $937,000;
(e) 44 Park Lane Circle — $2,500,000;

§3) 2 Kelvin Street — $221,000;
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(@ 0 Luttrell Avenue — $152,900; and
(h) 26 Gerrard Street — $371,200,

except that no such trust will attach to any such property already sold pursuant to an Order

of this Court and where there are no proceeds held in trust by Schonfeld Inc.

13.  THIS COURT ORDERS that the Applicants shall be permitted to trace funds provided by
the Applicants into and through the accounts of the Schedule B Companies, the accounts of the
Respondent the Rose & Thistle Group Ltd., the personal accounts of the Respondents Norma
and/or Ronauld Walton, the trust account of Walton Advocates and/or the trust account of Devry

Smith Frank LLP, and otherwise into the companies which own the Schedule C Properties.

APPOINTMENT OF SCHONFELD AS RECEIVER/MANAGER OF THE SCHEDULE C
PROPERTIES

14. THIS COURT ORDERS that Schonfeld Inc. is appointed as receiver/manager (the
“Manager”), without security, of the Schedule C Properties, all proceeds thereof and revenue
derived therefrom and the bank accounts of the companies which own or control the Schedule C
Properties (the “Schedule C Companies”), save and except any Schedule C Property already sold
pursuant to an Order of this Court and where there are no proceeds held or to be held by Schonfeld

Inc.

15.  THIS COURT ORDERS that, except as modified by this Order, the terms of the Order of
this Court dated November 5, 2013 shall apply mutatis mutandis to Schonfeld’s appointment as

Manager pursuant to paragraph 14 of this Order.
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16.  THIS COURT ORDERS that the Manager’s Borrowing Charge and the Manager’s Charge
in respect of the Schedule C Properties shall rank in subsequent priority to any all security
interests, trusts, liens, charges, mortgages and encumbrances, statutory or otherwise, in favourof a
mortgagee or any other Person validly registered on title of the Property. The Manager’s
Borrowing Charge and the Manager’s Charge shall not be registered on title to the Property and
shall not, if no stay is in place pursuant paragraph 18 hereof, otherwise impair a mortgagee’s

ability to sell or lease the Property.

17.  THIS COURT ORDERS that, without limiting the generality of the terms governing the
appointment of Schonfeld Inc. as Manager of the Schedule C Properties, the Waltons, and any
person acting at their instruction, shall, within 15 days of the date of this Order, provide full access

to all of the books and records of Schedule C Companies to Schonfeld Inc.

18.  THIS COURT ORDERS that the stay of proceedings contained iﬁ paragraph 12 of the
November 5, 2013 Order of this Court does not apply to stay any proceedings that may be brought
by the following mortgagees on the following properties (the “Schedule C Carve-Out Properties™)
to enforce the terms of their mortgages, including to exercise a power of sale or to appoint a

receiver in respect of those properties as those mortgagees may be entitled to, subject to the terms

of this Order:

Mortgagee Property

The Equitable Trust Company, now Equitable | 19 Tennis Crescent, Toronto, Ontario
Bank PIN: 21065-0069 (L T)

The Equitable Trust Company, now Equitable | 1 William Morgan Drive, Toronto, Ontario

Bank PIN: 10369-0019 (LT)
B & M Handelman Investments Ltd.

E. Manson Investments Limited




Mortgagee

Property

Bamburgh Holdings Ltd.

4055845 Canada Inc.

Paul Herbert Professional Corporation
558678 Ontario Ltd.

Gertner, Jeffrey

Handelman, Robert

Home Trust Company

B & M Handelman Investments Ltd.
Barry Alan Spiegel Trust
-Orenbach, Joanna
Orenbach, Jonathan
Bamburg Holdings Ltd.
Lizrose Holdings Ltd.
1391739 Ontario Itd.
Natme Holdings Inc.

E. Manson Investments Ltd.
558678 Ontario Ltd.

44 Park Lane Circle, Toronto, Ontario

The Equitable Trust Company, now Equitable
Bank

346 Jarvis Street, #2, Toronto, Ontario
PIN: 21105-0162 (LT)

B. & M. Handelman Investments Limited
Bamburgh Holdings Ltd

Paul Herbert

Yerusha Investments Inc.

Eroll Gordon

Scotiatrust ITF SDRSP 491-02252-0
(Weingarten)

346 E Jarvis Street, Toronto, Ontario

Martha Sorger
1363557 Ontario Limited

777 St. Clarens Avenue, Toronto, Ontario

Martha Sorger
1363557 Ontario Limited

260 Emerson Avenue, Toronto, Ontario
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Mortgagee Property

Equitable Trust Company, now the Equitable | 3270 American Dr., Mississauga Ontario
Bank, c¢/o Harbour Mortgage Corp.

Business Development Bank of Canada 2454 Bayview Avenue, Toronto, Ontatio

Firm Capital Credit Corporation 30 and 30A Hazelton Avenue, Toronto, Ontar_io

or any other mortgagee or Schedule C Property which the Applicants agree or the Court orders be

added to this list.

19.  Inthe event that any mortgagee on any Schedule C Carve-Out Property sells or otherwise
realizes value from a disposition of the Schedule C Carve-Out Property, the net proceeds of such a

sale or disposition shall be applied as follows:

(a) to discharge any valid encumbrance, including any liens or other mortgages,
registered in priority to any mortgage held by a mortgagee that is registered against

that property;

(b) to satisfy all usual costs and expenses of the sale of the property, including but not

limited to real estate commissions and legal fees;

() to any mortgagee on that property in such amounts as are necessary in order to
satisfy all claims that such mortgagee may have on that property pursuant to the

terms of their respective mortgages; and

(d)  the balance of the net proceeds of sale or disposition of any property shall be paid to

the Manager, to be held in trust, pending further order of the Court.
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COSTS OF THE INSPECTOR

20. THIS COURT ORDERS restitution and repayment by the Respondents to thelAppli.cants
and/or the Schedule B Companies in respect of all funds and to be paid by the Applicants and/or
the Schedule B Companies, as appropriate, in respect of the fees and disbursemenfs of Schonfeld

Inc., in its capacity as Inspector in this proceeding, and of its counsel Goodmans LLP.

232 GALLOWAY ROAD

21.  THIS COURT ORDERS that the Respondents are jointly and severally liable to the
Applicants for restitution in the amount of $1,518,750 plus interest at the rate set out in the relevant
mortgage documents and costs on a full indemnity basis as set out in the relevant mortgage
documents in respect of the mortgage discharged from title of the property at 232 Galloway Road,

and shall pay that amount to the Applicants.

OTHER RELIEF SOUGHT BY THE APPLICANTS

22.  THIS COURT ORDERS that the Applicants’ motion for an order that the Respondents are
jointly and severally liable for restitution payable to the Applicants in the amount of $78,420,418
for all funds diverted from the Schedule B Companies and that they pay to the Applicants the
balénce of those funds not otherwise fecovered by the Applicants from the sale of the Schedule B

Properties is adjourned to a date to be scheduled.

23.  THIS COURT ORDERS that the Applicants’ motion for an order that the Respondents
indemnify the Schedule B Companies and the Applicants for all amounts due and owing to
creditors and lien claimants of the Schedule B Properties and Companies, with that amount to be

fixed, is adjourned to a date to be scheduled by this Court.
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24, THIS COURT ORDERS that the Applicants’ motions for an Order that the Applicants’
claims to the Schedule B Companies have priority over any unauthorized interests in the Schedule
B Companies is dismissed, without prejudice to the Applicants’ right to seek such relief in relation

to any particular unauthorized interest.

25.  THIS COURT ORDERS that the Applicants® motion for an Order that the Applicants be
- permitted to elect to treat funds advanced by the Applicants to the Schedule B Companies as
shareholder loans for the purposes of enforcement of their remedies is dismissed, with the issue of

the characterization of such funds to be left to the claims process administered by the Manager.

26.  THIS COURT ORDERS that the Applicants may deliver costs submissions of no more
than 10 pages (excluding Bill of Costs) by August 20, 2014 and the Respondents may deliver

responding costs submissions of no more than 10 pages (excluding Bill of Costs) by August 29,

2014.
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SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Clinics Litd.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investment Pape Ltd.

DBDC Investments Highway 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd.
DBDC Investments Lesliebrook Ltd.
DBDC Fraser Properties Ltd.

DBDC Fraser Lands Ltd.

DBDC Queen’s Corner Inc.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.
DBDC Red Door Developments Inc.
DBDC Red Door Lands Inc.

DBDC Global Mills Litd.

DBDC Donalda Developments Ltd.
DBDC Salmon River Properties Ltd.
DBDC Cityview Industrial Ltd.
DBDC Weston Lands Ltd.

DBDC Double Rose Developments Ltd.
DBDC Skyway Holdings Ltd.
DBDC West Mall Holdings Ltd.
DBDC Royal Gate Holdings Ltd.
DBDC Dewhurst Developments Ltd.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Ltd.
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SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

Wynford Professional Centre Ltd.
Liberty Village Properties Ltd.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Ltd.

. Tisdale Mews Inc.

. Lesliebrook Holdings Ltd.

. Lesliebrook Lands Ltd.

. Fraser Properties Corp.

.7 Fraser Lands Ltd.

. Queen’s Corner Corp.

. Northern Dancer Lands Ltd.

. Dupont Developments Ltd.

. Red Door Developments Inc. and Red Door Lands Ltd.
. Global Mills Inc.

. Donalda Developments Ltd.

. Salmon River Properties Ltd.

. Cityview Industrial Ltd.

. Weston Lands Ltd.

. Double Rose Developments Ltd.

. Skyway Holdings Ltd.

. West Mall Holdings Ltd.

. Royal Gate Holdings Ltd.

. Royal Gate Nominee Inc.

. Royal Gate (Land) Nominee Inc.

30.
31.
32.

Dewhurst Development Ltd.
Eddystone Place Inc.
Richmond Row Holdings Ltd.
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33. El-Ad (1500 Don Mills) Limited
34. 165 Bathurst Inc.

SCHEDULE “C” PROPERTIES

3270 American Drive, Mississauga, Ontario

0 Luttrell Ave., Toronto, Ontario

2 Kelvin Avenue, Toronto, Ontario

346 Jarvis Street, Suites A, B, C, E and F, Toronto, Ontario
1 William Morgan Drive, Toronto, Ontario

324 Prince Edward Drive, Toronto, Ontario

24 Cecil Street, Toronto, Ontario

30 and 30A Hazelton Avenue, Toronto, Ontario

777 St. Clarens Avenue, Toronto, Ontario

252 Carlton Street and 478 Parliament Street, Toronto, Ontario
66 Gerrard Street East, Toronto, Ontario

2454 Bayview Avenue, Toronto, Ontario

319-321 Carlaw, Toronto, Ontario

260 Emerson Ave., Toronto, Ontario

44 Park Lane Circle, Toronto, Ontario

19 Tennis Crescent, Toronto, Ontario

646 Broadview Avenue, Toronto, Ontario
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REASONS FOR DECISION
L Overview of the Motions and Return of Application

[1]  Between September, 2010 and June, 2013, Dr. Bernstein, through his Applicant
companies, invested in a portfolio of 31 properties in Toronto with the Respondents, Norma and
Ronauld Walton. Each property was held by a corporation — the “Schedule B Companies” —
jointly owned by Dr. Bernstein and the Waltons. The Applicants contributed to the Schedule B
Companies $2,568,694 by way of equity, $78,490,801 by way of equity advances converted into
debt, largely shareholder loans, and they advanced $23,340,000 under mortgages.! Dr. Bernstein
advanced mortgage funds against both Schedule B Companies and what the parties have called
“Schedule C Properties”, which were owned by companies — Schedule C Companies — controlled
by the Waltons in which Dr. Bernstein did not have an ownership interest.”

[2] These motions by the Applicants and Respondents, and the return of the Applicants’
application, deal with further issues in the on-going litigation between Dr. Bernstein and the
Waltons concerning the need for the Respondents to account for funds, and to be held
accountable for funds, invested by Dr. Bernstein and his companies with them.

[31  As well, Christine DeJong Medical Professional Corporation, C2M2S Holding Corp. and
DeJong Homes Inc., other investors with the Waltons, brought a cross-motion seeking relief in
respect of one Schedule C Property, 3270 American Drive, Mississauga.

[4] In a separate, handwritten endorsement made at the end of the hearing on July 18, 2014, I
made an Interim Order restraining any further dealings with the Schedule C Properties in dispute
until the release of these Reasons.

IL Background

[5] Dr. Bernstein is the founder of diet and health clinics. Norma Walton is a lawyer and co-
founder with her husband, Ronauld Walton, of the Respondent, The Rose and Thistle Group Ltd.
(the “Rose & Thistle”). Called to the Bar in 1995, Ms. Walton was a principal of Walton
Advocates, an in-house law firm providing legal services to the Rose & Thistle group of
companies. By Decision dated May 16, 2014, the Law Society of Upper Canada’s Hearing
Division suspended Ms. Walton’s licence for 18 months starting on July 1, 2014; the Law
Society has appealed that Decision as too lenient.

! Second Report of the Inspector, Appendix B. James Reitan, the CFO of Dr. Bernstein Diet and Health Clinics, put
the amounts advanced at approximately $78.8 million in equity and $27.6 million in mortgages.

% The terms of five of the mortgages have expired and they remain unpaid. The terms of the other four mortgages
will expire between July and December, 2014.
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[6] Ronauld Walton is also a lawyer, a principal of Walton Advocates and a co-founder of

Rose & Thistle.

[71 ~ Newbould J., in his Reasons of October 7, 2013 appointing Schonfeld Inc. as Inspector of
the Schedule B Companies, > set out many of the background events to this dispute:

[S] Beginning in 2008, Dr. Bernstein acted as the lender/mortgagee of several
commercial real estate properties owned by the Waltons either through Rose & Thistle or
through other corporations of which they are the beneficial owners.

[6] Following several financings, Dr. Bernstein and the Waltons agreed to invest jointly
in various commercial real estate projects. To date, Dr. Bernstein has invested
approximately $110,000,000 into 31 projects...

[7]1 Dr. Bernstein and the Waltons entered into separate agreements which provided as

follows:

A new company would be incorporated for each project (the “Owner
Company”);

Dr. Bernstein (through a company incorporated for this purpose) would

hold 50% of the shares of the Owner Company;

The Waltons (either directly or through a company incorporated for this

purpose) would hold the other 50% of the shares of the Owner Company;

. Each of Dr. Bernstein and the Waltons would contribute an equal amount

of equity to each project;

The Waltons would manage, supervise and complete each project for an

additional fee through Rose & Thistle. Rose & Thistle is not a party to the

agreements;

The Waltons also agreed to be responsible for the finances, bookkeeping,
accounting and filing of tax returns, among other things, of the Owner
Company; ’

Each Owner Company was to have a separate bank account;

Dr. Bernstein would not be required to play an active role in completing
each project, but his approval would be required for:

32013 ONSC 6251
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i. Any decisions concerning the selling or refinancing of each
property;

ii. Any decisions concerning the increase in the total amount of
equity required to complete each project; and

ili. Any cheque or transfer over $50,000.
i. The Waltons agreed to provide Dr. Bernstein with:

i. Ongoing reports on at least a monthly basis detailing all items
related to each property;

ii. Copies of invoices for work completed each project monthly;
iii. Bank statements monthly; and
iv. Listing of all cheques monthly;

j.  Upon sale of a property, Dr. Bernstein and the Waltons would receive
back their capital contribution plus a division of profits; and

k. The agreements generally provided that Dr. Bernstein and Norma Walton
were to be the sole directors of the Owner Company.

[8] A review by James Reitan, director of accounting and finance at Dr. Bernstein Diet
and Health Clinics, in the early summer of 2013 and into early September 2013 revealed
that:

a. The Waltons were not making their portion of the equity investments into
the properties;

b. The Waltons appeared to be taking on third party investors in the projects;

c. The Waltons were engaged in significant related party transactions in
respect of the projects through and using Rose & Thistle;

d. Dr. Bernstein’s approval was not being sought for any of the matters set
out in subparagraph 7(h) above;

e. Dr. Bernstein was not receiving any of the required reporting, set out in
subparagraph 7(i) above;

f. The mortgage payment for August 2013 for 1450 Don Mills did not go to
the mortgagee, Trez Capital, but to Rose & Thistle. No documentation
has been provided to confirm that the payment was made from Rose &
Thistle to Trez Capital. There is no legitimate purpose for the payment
going through Rose & Thistle;
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. Additional mortgages of $3 million each were placed on 1450 Don Mills

Road and 1500 Don Mills Road on July 31, 2013 and August 1, 2013
respectively, of which Dr. Bernstein had no knowledge and which he did
not approve,

. It appears that there has been extensive co-mingling of the Owner

Companies’ funds with and into the bank accounts of Rose & Thistle;

Rose & Thistle has removed funds from the Owner Companies, which
have been recorded as intercompany amounts owing from Rose & Thistle
to the Owner Companies;

Rose & Thistle has rendered invoices to the Owner Companies, which in
some cases have the effect only of reducing the intercompany amount
owed by Rose & Thistle, for work and services that have yet to be
performed;

. The Waltons have entered into a series of transactions which have the

result of reversing equity contributions made by them and immediately
removing equity contributions by the Applicants; and

The Owner Companies have incurred significant interest and penalty
charges for late penalties of utilities, without explanation.

[9] On September 20, 2013, Dr. Bernstein appointed Schonfeld Inc. on behalf of the
applicants to gather information related to the Owner Companies, the projects and the
properties. Schonfeld Inc. has not been granted complete access to the documents
(including bank statements, invoices and other documentation) related to 22 of 31
projects. Ms. Walton has indicated that she requires a further matter of weeks to make
available the documents for the remainder of the projects.

Most of the Applicants’ equity contributions were advanced directly to Schedule B

Companies, but some were paid to a Walton company, Rose & Thistle, for transfer to a Schedule
B Company, and some were paid directly to a real estate agent for the purpose of acquiring a

Schedule B Property.*

[9]

By order made October 7, 2013, Newbould J. appointed Schonfeld Inc. as Inspector of

the Schedule B Companies pursuant to section 161(2) of the Ontario Business Corporations Act,
R.S.0. 1990, c. B.16. In making that appointment, Newbould J. concluded:

[27] In my view, on the record before me Dr. Bernstein has met the test required for an
investigation to be ordered. To put on two mortgages for $6 million without the required

* Aide Memoire to Reply Argument of the Applicants, Schedule E.




[10]

- Page 6 -

agreement of Dr. Bernstein and then refuse to disclose what happened to the money
except in a without prejudice mediation meets the higher test of oppression, let alone the
lesser test of unfairly disregarding the interests of Dr. Bernstein. The other examples of
the evidence I have referred, as well as the failure to provide monthly reports on the
projects to Dr. Bernstein, are clearly instances of the Waltons unfairly being prejudicial
to and unfairly disregarding the interests of Dr. Bernstein, a 50% shareholder of each of
the owner corporations.

[28] Ms. Walton contends in her affidavit that the appointment of an inspector would
likely preclude the respondents from further discharging their accounting and reporting
functions. I fail to see how this could be the case, and in any event the evidence is clear
that the Waltons have failed to properly provide monthly reports.’

About one month later, on November 5, 2013, Newbould J. granted the Applicants’

request to appoint Schonfeld Inc. as the receiver — or what the parties styled as the Manager - of
the Schedule B Companies. That order was affirmed by the Court of Appeal on May 21, 2014.°
I will return to the November 5 Reasons at various points in this decision, but for purposes of
this background narrative I need only highlight the key findings of fact made by Newbould J.
which led him to appoint the Manager: : '

[46] Ido not see the picture as now being less clear [than on October 7]. To the contrary,
it seems much clearer. I have referred to the concerns above in some detail. They include
the following;:

1. $2.1 million was improperly taken from the proceeds of the $6 million
mortgages that never had Dr. Bernstein’s approval, $400,000 of which was taken
by Ms. Walton into her personal bank account. Ms. Walton was well aware that
this was wrong. She is a lawyer and the agreements were drawn in her office. Her
initial reaction when confronted about the mortgages by Mr. Reitan, who at the
time did not know what had happened to the mortgage proceeds, that she would
only discuss it in a without prejudice mediation is a clear indication she knew
what she did was wrong and contrary to Dr. Bernstein’s interests.

2. $268,104.57 was improperly paid from the Tisdale Mews account to pay for
renovations to the Waltons’ residence. No reasonable explanation has been
provided.

3. The co-mingling of accounts and the cash sweep into the Rose & Thistle
accounts was a breach of agreement and unfairly prejudicial to Dr. Bernstein and
a disregard of his interests. This is particularly the case in light of the lack of
current books and records that should have been prepared and available rather

3 Ibid., paras. 27 and 28.
€2014 ONCA 428
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than requiring an Inspector to try to get to the bottom of what has occurred. A
lack of records is in itself unfairly disregarding the interests of Dr. Bernstein,
particularly taken the size of his investment. Blaming it on outdated computer
software is hardly an answer. That should have been taken care of long ago.

4. The frenzied attempts in the past month since the Inspector was appointed to
update ledgers and manufacture invoices should never have been necessary and in
light of the evidence, obviously casts doubt on what is now being done to update
the records. Dr. Bernstein should never have had to face this prejudicial situation.

5. The Waltons have not provided equal payments of money into any of the 31
properties. The claim that their equity was provided by way of set-off for fees and
work, even if that were permissible under the agreements, is unsupported by any
available documents to the Inspector. What little has been provided raises serious
issues, as discussed above. As well, taking in new equity partners is not at all
what Dr. Bernstein signed up for, and indicative of a lack of ability of the Waltons
to fund their equity in accordance with the agreements.

6. Dr. Bernstein was entitled to monthly reports. It is now quite evident why that
has not occurred.

[47] Mr. Campion contended that a receiver/manager could not be ordered over any
particular property without a finding of oppressive conduct regarding that property. I am
not at all sure that such a proposition in this case is correct, but in any event there has
been oppressive conduct regarding each property. The co-mingling of funds and the
sweep of cash from each property’s account into Rose & Thistle was oppressive in these
circumstances in which there were no contemporaneous books and records kept that
would permit Dr. Bernstein, or now the Inspector, to fully understand what occurred to
the money from each property. The setting up of alleged fees owing to Rose & Thistle for
the properties to substantiate the Waltons’ equity contributions, even if permissible,
without readily available documentation to substantiate the validity of the fees, was
oppressive. The lack of records and reports for each property was oppressive.

[48] It is contended on behalf of the respondents that they have the contractual right to
manage the projects and thus no receiver/manager should be appointed. The difficulty
with this argument is that the contracts have been breached and the Waltons have
certainly not shown themselves to be capable managers. A basic lack of record keeping,
compounded by co-mingling of funds and transferring them to Rose & Thistle, belies any
notion of proper professional management. Ms. Walton acknowledges that accounting
and other issues “have plainly caused him [Dr. Bernstein] to lose confidence in my
management”. That is a fundamental change to the relationship.

[49] It is contended that the business will be harmed if a receiver/manager is appointed.
Ms. Walton states in her affidavit that she believes that the dynamic nature of this
portfolio will suffer and in the end suffer unnecessary losses. What is meant by the
dynamic nature is not clear. I recognize that a receiver/manager can in certain




- Page 8 -

circumstances have negative implications in the marketplace, particularly if it means that
unsold properties will have to be put up for sale at less than market prices or be sold
quickly. There is no indication that is the plan here at all and there is no court ordered
sale being requested.

[11] As of the July hearing of these motions and application, the Manager had sold 12 of the
Schedule B Properties over which it had been appointed for purchase prices totaling $127.013
million. After the payment of existing mortgages, those sales had netted $18.908 million. As of
July 9, 2014, the total value of the construction liens registered against the sold properties was
$1.228 million.

III.  The positions of the parties and the relief requested
A. The Applicants

[12] Later in these Reasons I shall deal at length with the relief sought by each side. By way
of summary of the issues engaged by these motions, the Applicants advanced the following
positions: '

@) The Respondents had unjustly enriched themselves by improperly diverting funds
from the Schedule B Companies to Rose & Thistle and the Schedule C Companies,
and the diverted funds should be made subject to a constructive trust to be re-
conveyed to the Schedule B Companies. The diverted funds can be traced into the
Schedule C Properties and the Court should declare a constructive trust over 44 Park
Lane Circle and the Schedule C Properties in favour of the Schedule B Companies in
the total amount of $23.6 million;

(if)  The Waltons were fiduciaries of the Schedule B Companies and breached their
fiduciary duty when they diverted the funds. That conduct also was oppressive
conduct and should be remedied by granting the proprietary interest of a constructive
trust in Schedule C Companies/Properties;

(iii) The Waltons’ shares in the Schedule B Companies should be cancelled and any
entitlement to any finds flowing therefrom disallowed; and,

(iv) A damages award in the amount of $78,420,418 should be made in any event against
the Respondents, together with certain ancillary relief including the appointment of a
receiver over the property of the Waltons.

B. Norma Walton

[13] Norma Walton advanced three basic positions at the hearing: (i) the Respondents had
accounted for the monies advanced to them by the Applicants; (ii) the jointly-owned Schedule B
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Companies actually owed the Waltons’ Rose & Thistle money, not the other way around; and,
(iii) the restrictions placed on the Waltons’ ability to deal with their Schedule C Properties by
previous Court orders should be removed and they should be entitled to sell those properties in
order to satisfy the claims of all their creditors and investors, except for Dr. Bernstein.

IV. Structure of these Reasons

[14] At the heart of these motions, cross-motions and return of application lie two issues: (i)
Did the Waltons use the funds advanced to them by the Applicants as their contracts required?
(ii) If they did not, did the Waltons use some or all of the funds advanced by the Applicants to
their own personal benefit, including the benefit of their Schedule C Companies/Properties?

[15] For the reasons set out below, I conclude that the Waltons did not use the funds advanced
to them by the Applicants as their contracts required but, instead, the Waltons mis-used and mis-
appropriated most of the funds advanced to them, diverting some of the funds to their own
personal benefit and the benefit of their Schedule C Companies. 1 further conclude that the
Waltons have not provided the full accounting of how they in fact used those funds,
notwithstanding the October 25, 2013 Order of this Court that they do so.

[16] The Inspector conducted an extensive, but not exhaustive, analysis tracing how the
Waltons used the funds advanced to them by the Applicants. The Inspector presented its
findings on the amount of the “net transfer” of funds between the jointly-owned Schedule B
Companies and Rose & Thistle, and the amount of the “net transfer” of funds between Rose &
Thistle and the Walton-owned Schedule C Companies and Properties. Those net transfer
analyses formed the focal point of the arguments by both parties, with the Applicants contending
that the Waltons had not explained the net transfers out of the Schedule B Companies to Rose &
Thistle, and with Norma Walton taking the position that she had. In light of that structure to the
evidence and the parties’ arguments, I plan to review the evidence in the following manner:

1) First, I shall examine the evidence about how the funds advanced by the Applicants
were used by the Respondents, in particular the evidence of the “net transfer” of
funds from the Schedule B Companies to Rose & Thistle and the net transfer of funds
from Rose & Thistle to the Schedule C Companies;

(i)  Second, I will examine the evidence concerning the costs of construction actually
incurred on behalf of the Schedule B Company projects, focusing on the
Respondents’ contention that the construction fees charged by Rose & Thistle to the
Schedule B Companies were legitimate and explained much of the apparent net
transfer of funds to Rose & Thistle;

@iii)  Next, I will examine the evidence of the tracing which the Inspector conducted of the
Applicants’ funds into Schedule C Companies and Properties; and,
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(iv)  Finally, I will consider the evidence relating to the arguments made by the
Respondents explaining their use of the Applicants’ funds.

V. The use of the Applicants’ funds: the “net transfer” analysis
A. The reports of the Inspector

[17] The Inspector conducted a tracing analysis of some of the funds advanced by the
Applicants to the Schedule B Companies. The scope of its analysis was described in the
Inspector’s Fourth Interim Report (April 23, 2014). The Inspector identified the largest 53
advances by the Applicants to the Schedule B Companies and then examined the activity in the
relevant Schedule B Company bank account immediately following each advance. The
Inspector then looked for any contemporaneous transfer of funds from the relevant Schedule B
Company account to the Rose & Thistle bank account and, finally, examined the Rose & Thistle
bank account to ascertain what activity occurred following the receipt of the funds transferred in
from the Schedule B Company account, in particular whether there was any contemporaneous
transfer of funds from the Rose & Thistle account to a Schedule C Company’s account.

[18] Inits Fourth Report the Inspector set out the following findings:

In all but two cases reviewed to date, a portion of those funds provided by the Applicants
and deposited to the [Schedule B] Company Accounts were immediately (on the same
day and/or during the next few days) transferred from the relevant Company Account to
the Rose & Thistle account. In the two exceptions, all of the funds provided by the
Applicants to the Company Account were used by the [Schedule B] Company
immediately.

Funds transferred into the Rose & Thistle Account were then used in one or more of the
following ways: (a) transferred to a Walton Account; (b) transferred to other [Schedule
B] Company Accounts; and (c) used to make payments directly out of the Rose & Thistle
Account. The accuracy with which a specific dollar contributed by the Applicants can be
matched to a specific use depends primarily on the opening balance and the level of
activity in the Rose & Thistle Account when the funds were transferred. When funds
contributed to a Company were transferred into the Rose & Thistle Account, funds were
also transferred into and/or out of the Rose & Thistle Account by or to other Companies
or Walton [Schedule C] Companies. In such cases, it is possible to trace funds out of the
Rose & Thistle Account into accounts held by the Companies or the Walton Companies
but it is not possible to match exactly the funds transferred out of the Rose & Thistle
bank account to the funds transferred in as the funds have been co-mingled.

In support of those observations, the Inspector attached as Exhibit F to its Fourth Report a series
of flowcharts which summarized the use of funds advanced by the Applicants to various
Schedule B Companies.
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[19] In its Fifth Report dated July 1, 2014, the Inspector reported that it had continued its
tracing analysis and recorded the following further findings:

The Inspector’s analysis to date supports the following conclusions:

(a) The Respondents directed transfers of $23.6 million (net) from the [Schedule B]
Company Accounts to a bank account belonging to the Rose & Thistle Group Limited
(the “Rose & Thistle Account”) during the period from October 2010 to October
2013. These transfers occurred on a regular and ongoing basis during the period
examined;

(b) During the same period, the Respondents directed transfers of $25.4 million (net)
from the Rose & Thistle Account to companies that they own without the Applicants
(the “Walton Companies” [or Schedule C Companies]). These transfers also occurred
on a regular and ongoing basis during the period examined;

(c) In almost all cases, some or all of the amounts advanced to the Companies by the
- Applicants were transferred almost immediately to the Rose & Thistle account;

(d) In seven instances identified by the Inspector, all of the following occﬁrred in a brief
period of time:

6) funds were transferred from one or more Company Accounts;
(i)  funds were then transferred to a Walton Company; and,
(iii)  the relevant Walton Company purchased a property.

Based on the foregoing analysis, and the analysis set out below, the Inspector has concluded
that the Respondents used new equity invested in, and mortgage amounts advanced to, the
Companies by the Applicants to fund the ongoing operations of other Companies and the
Walton Companies. Almost every time the Applicants advanced funds to one of the
Companies, a significant portion of those funds was transferred to Rose & Thistle. In some
instances, funds could be traced directly into a Walton Company. In other instances, funds
could not be traced directly because the Applicants’ funds were co-mingled with other funds
in the Rose & Thistle Account. However, the Inspector has concluded that the Applicants’
investment in the Companies was a major source of funds for the Walton Companies.

The Respondents have sought to justify the movement of funds from the Companies to Rose
& Thistle on the basis that these transfers were payments for services rendered by the
Respondents to the Companies. To date, the Respondents have not provided evidence to
substantiate the majority of the alleged fees and the Inspector has found evidence that is not
consistent with this explanation. In particular:

(a) the transfer of funds observed by the Inspector is more consistent with funds being
taken as needed to fund obligations in the other Companies and the Walton
Companies than funds being taken as payment for services rendered. In some cases,
funds were transferred by Companies immediately after those companies acquired
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Properties and/or invoices were rendered for the exact amount transferred from a
particular Company during the preceding period;

(b) there is no evidence that the Respondents possessed sufficient funds to pay for both
the construction activity that they alleged to have carried out and the transfers
observed to the Walton Companies; and,

(c) in some cases funds have been transferred from Companies, and the Respondents
have delivered invoices for construction work, where little or no work had been done
on the relevant Property. Moreover, the various Companies owned Properties in
different stages of construction and development but none of the Companies retained
any substantial cash reserve from the Applicants’ initial investment to fund future
construction costs.

[20] In her Factum Ms. Walton accepted the Inspector’s finding that the net amount of
$23,680,852 had been transferred by the Schedule B Companies to Rose & Thistle.”

[21] However, Ms. Walton disputed the Inspector’s view that the Respondents lacked
sufficient funds to pay for both the construction activity they alleged they carried out and the
transfers observed to the Schedule C Companies. Ms. Walton deposed that every dollar
transferred from the Schedule B Companies to Rose & Thistle was for legitimate work
completed and amounts owed to it. As well, Ms. Walton took the position that Schedule B
Companies currently owed the Rose & Thistle additional sums for services rendered, but not yet
paid. In its Supplement to its Fifth Report the Inspector responded:

In general terms, the Inspector agrees that construction and development work occurred
at the properties identified by Ms. Walton. The Inspector has never asserted that Rose &
Thistle did not perform any construction or development work. The Inspector is of the
view, however, that Rose & Thistle has failed to provide documents to substantiate a
level of construction and development work commensurate with the funds transferred to
it from the Companies. In the Inspector’s view, construction and development work on
the scale alleged by the Respondents would be supported by a significant volume of
relevant records including invoices from subcontractors, consultants and suppliers,
timesheets, payroll records, progress draws and other similar documents. The supporting
documents are (with limited exceptions) notably absent from the materials provided to
the Inspector and the court...

B. The Froese Forensics limited critique report

[22] Ms. Walton retained Mr. Ken Froese, of Froese Forensic Partners (“Froese™), to prepare a
response to the first Four Reports of the Inspector. Froese prepared a Forensic Accounting

7 Factum of the Respondent Norma Walton, para. 49.
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Report dated June 25, 2014 in the nature of a limited critique report. That report did not contain
a statement of the expert’s qualifications as required by Rule 53.03(2.1)(2) of the Rules of Civil
Procedure.®  An acknowledgment of expert’s duty form was filed only when Ms. Walton filed
her reply factum. Although Froese did not swear an affidavit through which to tender his report,
thereby rendering the report hearsay, in the result the Applicants cross-examined him on his
report. Under those circumstances, I am prepared to overlook those deficiencies in the Froese
Report, and I will accept it as an expert’s report properly tendered under Rule 53.03.

[23] The first area dealt with by Froese concerned the tracing analysis performed by the
Inspector. Froese had written to the Inspector on May 30, 2014 requesting certain information.
The Inspector met with Froese on June 3 and 10, 2014. Froese made the following observations
about the Inspector’s tracing analysis:

(a) Although the Inspector stated that the tracing analysis was based on the 53 largest
advances by the Applicants, Froese identified four other mortgage advances made by the
Applicants which were larger in amount;

(b) In respect of the 53 advances traced by the Inspector, Froese stated that $35.2 million of
the $55.8 million was transferred from Schedule B Companies to the Rose & Thistle

Account: “Our conclusion in reviewing the Inspector’s tracing of the 53 Advances is that

many of the advances are co-mingled in the Rose & Thistle clearing account and thus
cannot be directly traced to Schedule C Companies”;

(c) The net transfer from Rose & Thistle to Walton-owned Schedule C Companies identified
by the Inspector as amounting to $25,464,492 should be reduced by $1 million to take
into account certain unrecorded deposits;

(d) The net amount owing from Schedule C Companies to Rose & Thistle does not represent
a direct tracing of the Applicants’ funds to Schedule C Companies or an amount owing
by Schedule C Companies to Schedule B Companies.

[24] Froese’s general conclusion about the Inspector’s tracing analysis was as follows:

Although we concluded that there are very few examples of a direct tracing of advances from
Dr. Bernstein to Schedule B Companies that traced to the Rose & Thistle clearing account
and then to Schedule C Companies without co-mingling with other sources of funds, this
does not negate the fact that, over all, net funds flowed to Schedule C Companies from Rose
& Thistle, and that net funds flowed to Rose & Thistle from Schedule B Companies. Rather,

¥ Mr. Froese’s CV and retainer letters were produced and marked as exhibits on his July 8, 2014 cross-examination.
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in our view it means that each Schedule C Company needs to be evaluated from the
perspective of} -

1) the tracing analysis performed by the Inspector, in conjunction with our comments on
the tracing for particular advances; and,

2) the overall net transfer position of each Schedule C Company, as reflected in the net
transfers schedule prepared by the Inspector, as adjusted for additional relevant
information. (emphasis added)

Froese commented specifically on the inspector’s tracing analysis for seven of the properties
owned by Schedule C Companies. Froese did not offer any other analysis of the overall net
transfer position of each Schedule C Company, no doubt because he was not asked to do so by
the Respondents as part of his retainer.

[25] Froese also commented on the accuracy of the overall cash transfer analysis performed
by the Inspector found in Appendix B to the Inspector’s Fourth Report. Froese stated:

The Inspector’s Cash Transfer Analysis includes transactions from September 1, 2010 to
December 31, 2013 for Schedule C Companies and from October 1, 2010 to December
31, 2013 for Schedule B Companies. It is a helpful analysis in that it provides an overall
perspective on net transfers between these periods, and on amounts potentially owing
Jfrom Schedule C Companies to Rose & Thistle.

We have the following comments on the Inspector’s Cash Transfer Analysis:

1)

2)

3)

The Cash Transfer Analysis does not include all transactions between Rose &
Thistle and the Schedule B and C Companies, such as proceeds on sale or
refinancing of a property where funds are deposited directly to the Rose & Thistle
clearing account from a source other than a bank transfer. For example, $341,189
was deposited to Rose & Thistle in relation to 620 Richmond Street, a property
we understand was beneficially owned by Richmond Row Holdings, a Schedule B
Company;

Some deposits are not included in the Cash Transfer Analysis, including $909,950
of deposits to Rose & Thistle from Norma Walton (see Schedule 2); and,

There may be other transactions relevant to evaluating amounts owing between
the Schedule C Companies and Rose & Thistle, such as unpaid costs for services
provided between the companies.

As we have not reconciled Rose & Thistle’s bank account to the Cash Transfer Analysis,
there may be deposits or transfers that are missing or mis-categorized in the analysis.
(emphasis added)

Presumably Froese did not perform such a reconciliation because the Respondents did not ask
him to as part of the retainer. Froese testified that in preparing his report he received no audited
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financial statements or any form of prepared financial statements for the Schedule B Companies,
Rose & Thistle or the Schedule C Companies.

‘ [26] In the Supplement to its Fifth Report (July 9, 2014) the Inspector commented on this
portion of the Froese Report: ' '

The Inspector and Froese both acknowledged that, in some cases, funds could be traced
directly from the [Schedule B] Companies to the Walton [Schedule C]Companies. The
Inspector and Froese also agreed that, on a net basis, there was a transfer of $23.8 million
from the Companies to Rose & Thistle and a transfer of more than $25 million from Rose
& Thistle to the Walton Companies.

Some transfers are possible to trace to specific funds (as is evidenced numerous times in
the tracing of specific amounts to Walton Company property acquisitions which is
acknowledged in the Froese Report) and some are not.

In all, Froese and the Inspector agree that some funds can be traced directly from the
Companies to the Walton Companies immediately before the Walton Companies
purchased a Property. Froese asserts that the amount that can be traced into some Walton
Companies is lower than the Inspector...

The Inspector also commented:

Froese states that the $23.8 million does not represent a direct tracing to Walton
Companies from Companies, but does not offer an explanation as to where else the
Walton Companies received funds from, except in a few instances. This is generally
consistent with the Inspector’s analysis.

C. Disputes over the transfers in and out of specific Schedule B Companies
Cl1 Certain transfers

[27] Froese commented on the Inspector’s treatment of several advances (or groups of
advances) on which the Inspector did not offer a specific response:

(a) Froese acknowledged that an $808,250 mortgage advance from Dr. Bernstein to Tisdale
was transferred to the Rose & Thistle clearing account, but contended that because this
transfer predated the agreement between Bernstein and the Waltons for that company, it
should not be treated as a transfer from a Schedule B Company to Rose & Thistle;

(b) Although Froese acknowledged that 15 mortgage advances involved funds transferred
from a Schedule B Company to Rose & Thistle which were co-mingled with other funds,
Froese observed that 13 of the advances related to mortgagess which subsequently were
fully repaid;
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(c) With respect to Dr. Bernstein funds deposited to Liberty Village and Queen’s Corner
which Froese acknowledged were transferred to Rose & Thistle, Froese stated that there
was substantially more co-mingling between Schedule B and Schedule C Companies than
disclosed in the Inspector’s analysis or, in the case of Queen’s Corner, the advances did
not trace to Schedule C Companies.

C.2 Twin Dragons (241 Spadina)

[28] In its analysis the Inspector traced $251,350 of an October 18, 2010 Applicants’ advance
of $1,120,500 from Twin Dragons — the Schedule B Company which owned 241 Spadina - to
Rose & Thistle over the period October 25 to 29, 2010. The Inspector also commented that
transfers into the Rose & Thistle account from Schedule C Companies during that period
amounted to $32,050, while transfers out to Schedule C Companies amounted to $114,780.

[29] Froese stated that the Inspector’s analysis did not include transfers in the same time frame
from Rose & Thistle back to a second Twin Dragons bank account and deposits of non-Bernstein
funds to Twin Dragons. Froese stated that transfers to/from Twin Dragons and Rose & Thistle in
the five-day period under review netted to $350, or “essentially that almost none of the funds
traced to a Schedule C Company.”

[30] In its report the Inspector made two comments in response to the Froese analysis. First,
the Inspector stated:

Regarding Twin Dragons (Chart 1 of Appendix F) the $1,120,500 provided by the
Applicants and deposited to the Twin Dragons bank account on October 18, 2010, most
of the funds appear to have been used to close the acquisition of the Property. However,
an amount of $150,000 from these funds was transferred from the Twin Dragons bank
account to the Rose & Thistle bank account and was used to fund a cheque to Pointmark
Real Estate in the amount of $150,000. According to Froese, this cheque relates to a
deposit on the Property at 18 Wynford, which is owned by Wynford Professional Center
Limited (one of the [Schedule B] Companies). The Inspector agrees with this aspect of
the Froese analysis. (emphasis added)

Accordingly, this was an instance where funds advanced by the Applicants to one Schedule B
Company for its use were diverted by the Waltons to another Schedule B Company in breach of
the Waltons’ agreements with Dr. Bernstein.

[31] The second comment of the Inspector concerned the Froese observations made in a chart
he provided to the Inspector that third parties had deposited share subscription amounts into a
second Twin Dragons bank account between October 27 and 29, 2010. On September 24, 2010
Dr. Bernstein Diet Clinics Ltd. entered into an agreement with the Waltons and Twin Dragons
Corporation in respect of the intended purchase and development of 241 Spadina Avenue,
Toronto. That agreement stipulated that the ownership of Twin Dragons would be 50% to Dr.
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Bernstein and 50% to Ron and Norma Walton. Section 13 stated: “The only shares to be issued
in the company will be as set out above, and neither party may transfer his or her shares to
another party without the consent of all the other parties, which consent may be unreasonably
withheld.” As can be seen, the agreement contemplated that there would be no third party
investors in the-Schedule B Company or Property.

[32] Froese provided the Inspector with a chart which recorded share subscriptions totaling
$250,000 received on October 27 and 29, 2010, from third parties - Teresa and Joe Memme and
Duncan Coopland.” The Inspector filed copies of the cheques for both investments: one was
dated October 26 and the other October 27, 2010. Both were made out to Twin Dragons
Corporation. Both were dated approximately one month affer Dr. Bernstein had concluded his
agreement with the Waltons in respect of Twin Dragons.

[33] Froese testified that he subsequently realized that the third party investors had been
removed from Twin Dragons, and he corrected his analysis on that point.'°

[34] Back on June 7, 2013, Mr. Reitan, on behalf of the Applicants, had written to Norma
Walton complaining that the records disclosed third-party equity contributions into Twin
Dragons following the execution of the agreement with Bernstein. Ms. Walton responded on
June 13, 2013 with a very aggressive letter in which she stated:

We do not have outside investors in the properties we jointly owned with Dr. Bernstein.
As Mario explained, before Dr. Bernstein became a 50% owner of Spadina and Highway
7, we had attracted investment from third parties. The moment he became an investor,
we shifted all of those responsibilities over to the Rose & Thistle Group Ltd. and that is
where they currently remain. .. :

[35] That was not an accurate statement by Ms. Walton. As noted, both the Memmes and
Coopland wrote share subscription cheques to Twin Dragons one month gffer the execution of
the agreement with the- Applicants. One can only conclude that they did so at the direction of
Norma Walton. In its Fifth Report the Inspector stated: '

The contract between the Applicants and the Respondents prohibits any third party
investors in Twin Dragons and the Respondents assert that the third-party investments
were deposited into the Twin Dragons bank account in error

® Both appear on Appendix “B” to these Reasons.
10 Transcript of the cross-examination of Ken Froese conducted July 8, 2014, QQ. 111-112.
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In all, the documents reviewed and accounting treatment of the foregoing investments is
not consistent with an erroneous.investment in the wrong company as alleged by Ms.
Walton.

[36] I accept that analysis by the Inspector. The statement made by Ms. Walton in her June
13, 2013 letter to Reitan regarding third party investors in Twin Dragons was not only
inaccurate, it was misleading.

C.2 Bannockburn Lands Inc. (1185 Eglinton Avenue East)

[37] Froese stated that the Inspector’s analysis of the tracing of a mortgage advance to
Bannockburn Lands Inc. — the Schedule B Company which owned 1185 Eglinton Avenue East -
omitted a deposit on March 28, 2011 into the Rose & Thistle clearing account from a Schedule C
Company, 1780355 Ontario Inc.: “Accordingly, there was more co-mingling between Schedule
B and Schedule C Companies than disclosed in the Inspector’s analysis.” '

[38] In its Fifth Report the Inspector provided a detailed response to the comments made by
Froese. The Inspector reported that after Froese had raised questions concerning Bannockburn,
the Inspector conducted a further review of the banking and accounting records of Bannockburn
and Rose & Thistle. The Inspector made the following points:

(a) In dealing with Froese’s questioning of how the Inspector could be certain that the funds
transferred to Rose & Thistle were the Applicants’ funds, the Inspector stated:

Froese indicated that their review had identified another mortgage as part of the
Bannockburn transaction and suggested that the mortgage could have possibly
been a source of funds for the transfer. However, this is not correct. As is set out
below, the mortgage in question is a vendor take-back mortgage and no funds
were advanced;

(b) The Inspector reported that the Applicants had advanced their funds for the property by a
cheque made payable to the Waltons’ law firm, Walton Advocates. - After dealing with
closing adjustments on the acquisition of the Eglinton Avenue property, Walton
Advocates transferred a net amount of $628,630.52 to Rose & Thistle on December 17,
2010. The Inspector stated:

As the mortgage referred to on the closing adjustments schedule was a vendor
take-back mortgage, no cash was provided from this mortgage. Therefore, the
funds of $628,630 transferred from Walton Advocates to Rose & Thistle can be
directly traced to funds provided by the Applicants and this is consistent with the
recording of the transaction in the accounting records of Bannockburn.
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On cross-examination Froese agreed with that analysis by the Inspector;'!

(c) Although a few weeks following the acquisition of the property Rose & Thistle rendered
an invoice to Bannockburn for “work completed” in respect of the property, the Inspector
observed that the quantum of the invoice exactly matched the “excess” cash provided by
the Applicants not required on closing in the amount of $628,632.52. The Inspector
stated:

It appears, therefore, that the amounts on the invoice were calculated based on
eliminating the intercompany receivable account between Bannockburn and Rose
& Thistle which arose largely because of the cash transfers made from
Bannockburn to Rose & Thistle.

(d) The Inspector stated that “a major use of funds by Rose & Thistle around the time of the
$628,630 transfer from Walton Advocates was for payments to 364808 Ontario Ltd.
totaling $484,349”. 364808 Ontario was a Walton-owned Schedule C Company which
owned a Davenport Road property purchased on July 5, 2002 by Norma and Ron Walton.
Based upon the Inspector’s review of the small balance in the Rose & Thistle bank
account prior to the transfer from Walton Advocates, the Inspector concluded that “the
Applicants’ funds can be traced through to Rose & Thistle and were used to fund these
payments to this Walton Company.”

D. Summary of conclusions on the “net transfer” analysis

[39] The evidence set out above disclosed a substantial agreement between the Inspector and
Froese on the overall amounts of the net transfers from (i) Schedule B Companies to Rose &
Thistle and (ii) from Rose & Thistle to Schedule C Companies. The analysis performed by the
Inspector was more comprehensive than the limited critique Froese was retained to perform.
Both the Inspector (in respect of Twin Dragons) and Froese (in respect of Bannockburn)
accepted certain criticisms made by the other of aspects of their respective analysis. On balance,
I do not regard the specific critiques made by Froese to alter, in a material way, the findings
made by the Inspector on the quantum of the net transfers. Consequently, I make the following
findings of fact about the “net transfer” analysis of the movement of funds from Schedule B
Companies to Rose & Thistle and from Rose & Thistle to Schedule C Companies:

)] The Waltons directed the transfer of $23.6 million (net) from the Schedule B
Company Accounts to a bank account belonging to Rose & Thistle during the period
from October 2010 to October 2013;

" Ibid., QQ. 137-144.
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(ii)  During the same period, the Waltons directed transfers of $25.4 million (net) from the
Rose & Thistle Account to companies that they owned without the Applicants — the
Schedule C Companies; and,

(iii) In almost all cases, some or all of the amounts advanced to the Schedule B
Companies by the Applicants were transferred almost immediately to the Rose &
Thistle Account.

I further find that those transfers of funds from Schedule B Companies to Rose & Thistle
constituted breaches of the agreements between the Applicants and the Respondents which
required that each Schedule B Company, and the funds advanced to it, be used only to purchase,
renovate and refinance the specific property owned by the Schedule B Company.

[40] Froese opined that the co-mingling of Schedule B Company funds and other funds in the
Rose & Thistle account prevented, in most cases, the tracing of the Applicants’ funds through
Schedule B Companies to Schedule C Companies. For reasons which I will discuss in Section
VI below, I do not accept Froese’s opinion on that point. I also accept the point made by the
Inspector that Froese did not offer an explanation of where the Waltons’ Schedule C Companies
otherwise sourced their funds, no doubt because he was not retained to express such an opinion.
However, as will be discussed later in these Reasons, Ms. Walton has not provided a satisfactory
answer to that most basic of questions.

V. Issues concerning the use of funds for Schedule B Properties

[41] From the evidence filed there is no doubt that the Respondents caused funds, including
funds advanced by the Applicants, to be used to develop, renovate or construct several of the
Schedule B Properties. The question raised by the evidence was: how much did the Respondents
spend in the way of legitimate costs on the Schedule B Properties? As I will explain below, the
Respondents have never provided a satisfactory answer to that question, notwithstanding an
October, 2013 Order of this Court that they do so. Although the Respondents contended that a
significant part of the funds advanced by the Applicants were used to pay invoices rendered by
Rose & Thistle to Schedule B Companies for legitimate construction costs, as the following
review of the evidence will disclose the Respondents have not provided concrete evidence to
support the validity of the construction costs billed by Rose & Thistle despite repeated requests
by the Inspector. :
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A. The invoices for construction costs and management fees charged by Rose & Thistle to
Schedule B Companies

Al Overview

[42] The Reépondents relied heavily on invoices rendered by Rose & Thistle to the Schedule
B Companies to provide an explanation for $12,264,158' of the $23.680 million net transfer of
funds from the Schedule B Companies to Rose & Thistle. In her April 28, 2014 affidavit Ms.
Walton deposed:

In my 6pinion, the only basis upon which the Applicants can advance a claim against my
non-Bernstein assets is if [ am unable to back up the invoices Rose and Thistle charged to
the joint portfolio.

Because of the centrality of those invoices to the Respondents’ defence, I intend to spend some
time reviewing how this issue has unfolded since October, 2013.

[43] From the early stages of this proceeding the Inspector expressed concern that the Rose &
Thistle invoices were not rendered on a regular basis and, instead, a significant number of
invoices had been rendered just prior to and followmg its appointment. In his November 5
Reasons Newbould J. commented:

The frenzied attempts in the past month since the Inspector was appointed to update
ledgers and manufacture invoices should never have been necessary and in light of the
evidence, obviously casts doubt on what is now being done to update the records.

In her Factum Ms. Walton acknowledged, in her own way, the frailty of the Rose & Thistle
invoices:

When the Inspector was appointed by the court, Walton was forced to rush through a
number of invoices for work Rose and Thistle had performed for the Schedule B
properties and the joint portfolio. As a result of the rush to account for all the work
provided to the joint portfolio, Walton is not sure that all work done has been invoiced
and Walton made mistakes in some of the invoices provided."

12 $8,500,853 by way of invoiced construction work; $1,183,013 for property management fees; and $2,580,292 in
the way of property maintenance fees.
" Walton Factum, para. 96.
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A.2  The failure of the Respondents to provide back-up documentation for the Rose &
Thistle invoices :

[44] Before reviewing the evidence concerning the Inspector’s efforts to secure back-up
documentation for the invoices rendered by Rose & Thistle to the Schedule B Companies,
mention should be made of the Inspector’s comments on the state of the accounting system
maintained by the Respondents for their construction projects. In its First Report (October 21,
2013), the Inspector stated:

Ms. Walton has advised the Inspector that the books and records of the Companies are
not current. Ms. Walton also advised the Inspector that, before her recent attempt to
update the books and records of the Companies, they were last brought current in 2011.

The Inspector understands that Ms. Walton and Rose & Thistle have been working to
bring the Companies’ books and records up to date. As part of this process, Rose &
Thistle has been inputting expense information into the ledgers in or around August and
September 2013 relating to the period between January 2012 and August 2013. Rose &
Thistle has also issued a number of invoices dated August and September 2013 for
services rendered or expenses incurred by Rose & Thistle during the period from January
2012 to August 2013.

In this regard, the Inspector notes that the Companies’ books and records are kept using
QuickBooks accounting software. QuickBooks is a basic accounting package that is
primarily marketed to small businesses. The Companies do not have any:

(a) comprehensive financial accounting and reporting system;
(b) cash flow forecasting, budgeting or reporting system; or,
(c) systematic cash controls.

Prior to the October 17 all-hands meeting hosted by the Inspector, Ms. Walton would

only provide the Inspector with access to general ledgers for individual Companies once

she and Rose & Thistle had completed their exercise of updating the ledger and issuing
invoices from Rose & Thistle to such Company. At the October 17 meeting, Ms. Walton
agreed to provide the Inspector with access to the ledgers for the remaining 11
Companies in their current state. That evening, the Inspector was provided with access to
seven of the remaining 11 ledgers.

[45] Turning then to the issue of the Rose & Thistle invoices to Schedule B Companies, as
early as October 21, 2013 - the date of the Inspector’s First Report - the Respondents had
provided invoices issued by Rose & Thistle to 27 of the Schedule B Companies for which the
general ledgers had been provided for an aggregate amount in excess of $32 million. At that
time the Inspector requested “back-up documentation for the Rose & Thistle invoices that have
been provided to date”. The Inspector stated:
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The Inspector has requested, but not yet received, documentation to substantiate the
invoiced amounts. Once these documents are provided, further due diligence is required
to confirm that the invoices from Rose & Thistle relate to services provided to, or
expenses incurred on behalf of, the [Schedule B] Companies.

By October 24, 2013, the Inspector was reporting that the amount of the invoices réndered by
Rose & Thistle to the Schedule B Companies had risen to $34.6 million, or $10.6 million more
than Rose & Thistle had received from the Schedule B Companies.

[46] Inits First Report the Inspector gave an example of the difficulties it was encountering in
securing from the Respondents documents to support the invoices rendered by Rose & Thistle to
Schedule B Companies. The property at 458 Pape Avenue was owned by Riverdale Mansion
Inc. Rose & Thistle provided the Inspector with invoices addressed to Riverdale for construction
management fees of slightly more than $1.18 million for expenses which included “deposits for
materials”, “project management services”, “site plan deposits and applications™, and “steel rebar
ordered and installed”. When the Inspector asked for documentation, including third party

invoices, to support the amounts invoiced:

Ms. Walton advised the Inspector that Rose & Thistle did not have third-party invoices
for many of the invoiced expenses because Rose & Thistle performed much of the work
itself and some of the expenses have not yet been incurred. In response, the Inspector
requested that documents, such as material invoices and payroll records, be provided to
validate the cost of work performed by Rose & Thistle and invoiced to Riverdale. As of
the date of this report, no such documentation has been provided.

On October 18, 2013, the Inspector received a Credit Nofe from Rose & Thistle which
showed that the invoice to Riverdale had been reversed except for $257,065.62 charged
for work performed in 2011.

[47] Subsequent reports of the Inspector disclosed not only the continuing difficulties in
obtaining backup documentation to support the amounts claimed in the Rose & Thistle invoices,
but also questioned the accuracy of the invoices. For example, in the Inspector’s Second Report
(October 31, 2013), it reported that it had been provided with an invoice issued by Rose &
Thistle to Dupont Developments Ltd. (1485 Dupont Street) which included an entry for
construction management services in the amount of $175,300.30.. The invoice stated that the
construction management fee was “10% of hard costs”. From that the Inspector reasonably
assumed that Rose & Thistle had supervised construction which had cost approximately $1.75
million. However, Rose & Thistle staff provided the Inspector with project budgets that
indicated Dupont Developments had spent only $385,000 on construction. The Inspector
reported:

The Inspector also received a general ledger for Dupont Developments on October 24,
2013. The general ledger shows capitalized expenses of approximately $248,000,
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construction in progress of $36 000 and various consulting fees of approximately
$563,000. »

Based on the foregoing, it appears that Dupont Developments’ construction budget
(which is out of date), its general ledger (Which was updated before being provided to the
Inspector) and invoice from Rose & Thistle all show different construction expenditures
in respect of the Dupont Project.

It also does not appear that Rose & Thistle is maintaining project budgets on an ongoing
basis to track expenses and measure construction costs against the pro forma statement
prepared when the property at 1485 Dupont was purchased.

The difficulties encountered in obtaining proper accounting information from the

Respondents were exemplified by the correspondence from the Respondent’s former counsel,
John Campion, to Applicant’s counsel on October 31, 2013, in response to a request for
“information about an accounting”. On behalf of his client Mr. Campion responded: “I do not
know what that reference is meant to encompass.” Based no doubt on information provided by
his clients, Mr. Campion wrote:

[49]

The Inspector has stated that they have not been provided with third-party invoices,
contracts, payroll records or other contemporaneous documents. My client instructs me
that other than the budgets that are being provided by Ms. Liu over the next three days
she is not aware of any request made that has not been fulfilled, as best it can be.

The Inspector keeps asking which filing cabinets he can review to obtain this
information. The information he seeks can only be obtained through discussions with the
staff mentioned above as all documentation is on computer and not contained in a filing
cabinet.

As a result of the above, we believe that the Inspector has been given the kind of access
to the Rose and Thistle documents that is available and reasonable under the order of
Justice Newbould. Without wishing to criticize the Inspector, I am informed that he
expects to have “physical copies of documents produced to him from a filing cabinet”.
This is not the way that Rose and Thistle stores its information. Upon request being made
in an orderly manner, the Inspector has and will receive information and documentation
as soon as it can be retrieved and ordered in a manner that meets his request.

Again, no doubt based upon information provided by his clients, Mr. Campion wrote:

The Inspector has also met with Yvenne Liu, Project Manager, Construction and has
provided to them information that has been requested, along with one construction
budget. She is sending to the Inspector over the next three days all remaining budgets.
The Inspector has spoken with and met with Mario Bucci, CFO of the Rose and Thistle
Group, and Mr. Bucci has provided to the Inspector all information requested. Ms.
Walton has offered to the Inspector to arrange a meeting with Carlos Carreiro, former
Director of Construction of Rose and Thistle but the Inspector has not done so. Steve
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Williams, VP of Operations as also met with the Inspector and provided what the
Inspector requested.

[50] As will be seen from the subsequent reports of the Inspector which are set out below, the
Inspector never received the information it requested. As the Inspector stated in the Supplement
to its Fifth Report (July 9, 2014): “Neither construction budgets nor any significant volume of
third-party documentation has been provided to the Inspector.”

[51] The Inspector submitted its Third Repoft onJ aﬁuary 15,2014 in which it dealt at some
length with the issue of the Rose & Thistle invoices:

The Inspector previously reported that Rose & ‘Thistle Group Ltd. (Rose & Thistle)
transferred approximately $24.2 million (net) from the Schedule B Companies to itself
between September 2010 and October 2013. In support of these transactions, Rose &
Thistle provided the Inspector invoices totaling approximately $30.6 million (plus HST)
for management fees, maintenance fees and construction and project management. The
Inspector’s current analysis of these billings is outlined below.

Construction and project management billings

Of the total $30.6 million charged by Rose & Thistle, approximately $27.6 million was
purportedly charged for construction supervision, project management and other project
costs. Included in this amount is $6.6 million that is explained below in the “contributed
equity” section, leaving support required for $21 million. Despite the Inspector’s
request, Rose & Thistle has still not provided evidence to support these billings.
Therefore, the Inspector is still unable to comment on the validity of these billings at this
time.

As Rose & Thistle has yet to provide evidence to substantiate more than $20 million of
billings for construction and project related costs, the Inspector is expanding its work to
include an analysis of funds transferred from Rose & Thistle to other non-Schedule B
companies where those funds appear to have initially originated from Schedule B
companies. This Inspector will report on this work as soon as it is able to do so.

Management fees

Rose & Thistle charged a management fee to Schedule B Companies based upon 4% of
the gross revenues of individual properties that generated revenue. The agreements
between the Applicant and the Respondents do not specifically state that the fee is to be
charged. However, the agreements generally state that Walton (as defined in each
agreement) is responsible for managing the properties, including all finance,
bookkeeping, office administration, accounting, information technology provision. The
Inspector has no comment on the legal issue of whether Rose & Thistle is entitled to
charge for those services under the terms of the various agreements as they may be duly
interpreted. The Inspector is of the opinion that a fee of 4% is a reasonable amount and is
consistent with rates charged in the marketplace for similar services. Further, the
Inspector worked with Rose & Thistle to reconcile the management fees charged on
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revenue producing properties. These fees amount to approximately $1 million in the
aggregate.

Maintenance fees

Rose & Thistle charged maintenance fees to the Schedule B companies based upon a
fixed monthly amount per property. This fee is purportedly charged to reimburse Rose &
Thistle for the cost of providing maintenance employees to certain of the properties. The
Inspector has no comment on the legal issue of whether Rose & Thistle is entitled to levy
these charges under the terms of the various agreements as they may be duly interpreted.
The Inspector is of the view that it can be appropriate for a real estate management
service provider to seek reimbursement for costs that are not covered under its
management fees when utilizing outside property management. However, the Inspector
has not been able to verify or reconcile records of the fees charged to costs actually
incurred by Rose & Thistle or for any set markup on such costs. These fees amount to
approximately 32 million in the aggregate. (emphasis added)

In its Fourth Report (April 23, 2014), the Inspector stated that Rose & Thistle had

withdrawn some of the invoices which made up its original $30.6 million claim against the
Schedule B Companies, and now was alleging that it had invoiced those companies for
$27,292,722. The Inspector reported that as a result of the failure of Rose & Thistle to provide
evidence to support the majority of those billings, it had expanded its work to include an analysis
of the funds transferred from Rose & Thistle to bank accounts controlled by the Waltons (the
“Walton Accounts”). The Inspector reported:

On February 21, 2014, counsel to the Inspector circulated a document prepared by the
Inspector outlining the Inspector’s analysis of funds flowing to and from the [Schedule
B] Company Accounts to the Rose & Thistle Account and from the Rose & Thistle
Account to the Walton Accounts.

The spreadsheet, which is referred to below as the “Cash Transfer Analysis”, was
circulated subject to the limitations noted in counsel’s email...A summary version of the
Cash Transfer Analysis, which shows the total amounts transferred to and from the Rose’
& Thistle Account to each Company Account and each Walton Account is attached as
Appendix “B”.

Neither the Applicants nor the Respondents have challenged the accuracy of the Cash
Transfer Analysis e

In all, Rose & Thistle received approximately $23.6 million more from the [Schedule B]
Companies than it transferred to the Companies. ..

... In total, the Walton Accounts received transfers totaling $64,712,258 from the Rose &
Thistle account and transferred $39,247,766 to the Rose & Thistle account during the
period examined. The Walton Accounts received a net transfer of $25,464,492 from Rose
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& Thistle. That is, Rose & Thistle transferred approximately $25 million more to the
Walton Accounts than it received from the Walton Accounts during the period examined.

By the time of its Fifth Report (July 1, 2014) the Inspector was still reporting the failure

by the Respondents to provide appropriate backup documentation for the Rose & Thistle
construction expense invoices:

A3

[54]

The Inspector’s analysis is impaired by the fact that the Respondents have not provided
back-up documentation, including third party invoices, proof of payment and progress
draws relating to the majority of the alleged construction expenses. Accordingly, the
Inspector cannot perform a detailed reconciliation of the alleged construction expenses
fo the cash transfers to determine whether these transfers related to construction work
that had been performed. The Respondents have instead provided reports from third-
party quantity surveyors which will be addressed in a supplemental report.

Rose & Thistle provided the Inspector with invoices addressed to Riverdale (a Schedule
B Company) totaling $1.18 million. The invoices listed, among other things, expenses

related to “deposits for materials”, “project management services”, “site plan deposits
and applications” and “steel rebar ordered and installed”.

The Inspector asked for documentation, including third party invoices, to support the
amounts invoiced to Riverdale. Ms. Walton advised the Inspector that Rose & Thistle
did not have third-party invoices for many of the invoiced expenses because Rose &
Thistle performed much of the work itself and some of the expenses have not yet been
incurred. This would appear to be inconsistent with her statement that transfers from the
Companies to Rose & Thistle were in the nature of payments for services that have been
provided but not yet invoiced. The Inspector requested that documents, such as material
invoices and payroll records, be provided to validate the cost of work performed by Rose
& Thistle and invoiced to Riverdale. No such documentation has been provided.
(emphasis added)

The Inspector’s observations on the Rose & Thistle invoices

In its Fifth Report the Inspector made several comments about the invoices which Rose &

Thistle had rendered to the Schedule B Companies:

(a) There was no apparent co-relation between the amount of construction work
performed on a Schedule B Property and the volume of funds transferred from that
property. For example, in respect of the property at Fraser Avenue, the two Fraser
companies made net transfers of approximately $9.2 million to Rose & Thistle, but
little or no construction work was completed on the Fraser Properties before the
Manager was appointed. By contrast, Twin Dragons successfully renovated and
leased 241 Spadina and received a net transfer from Rose & Thistle of approximately
$1.3 million. The Fraser property is dealt with further in Section V.A.5 below;
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'(b) The Inspector observed a pattern whereby the amounts invoiced by Rose & Thistle to
the Schedule B Companies appeared to match the amount of cash previously
transferred from the Schedule B Company to Rose & Thistle. For example, the
Inspector reported that it appeared that the amounts invoiced from Roseé & Thistle to
Bannockburn (1185 Eglinton East) in 2010 and 2011 were calculated to match the net
cash transferred from Bannockburn to Rose & Thistle during those years. The
Inspector pointed to Wynford and Riverdale Mansion as other Schedule B Companies
in respect of which a similar matching-invoice practice by Rose & Thistle took place.
Those invoices had the effect of essentially ehmlnatlng the inter-company debt owed
by Rose & Thistle to the Schedule B Company;'* and,

(c) In respect of the Schedule B Company, Riverdale Mansion, the Inspector reported
that it had received a credit note from Rose & Thistle which showed the invoices to
Riverdale had been reversed except for $257,065.62 charged for work performed in
2011. The Inspector stated: “The Credit Note was not accompanied by any return of
funds. This would appear to reinforce the Inspector’s conclusion that invoices
rendered by Rose & Thistle to the Companies were calculated based on the net cash
transferred from the Companies to Rose & Thistle rather than on the value of actual
work, if any, performed by Rose & Thistle.”

[55] In its report Froese stated that any further analysis of the net unsupported or unexplained
transfers from Schedule B Companies to Rose & Thistle would require an evaluation of the
quantity surveyor reports related to the Schedule B Properties to address further work performed

by Rose & Thistle for those properties. Froese noted that the quantlty surveyor reports were not

made available to it in sufficient time to address them.
A4 The cost consultant reports filed by Ms. Walton

[56] Ms. Walton filed reports from two cost consultants commenting on work performed by
Rose & Thistle for Schedule B Properties. Intrepid Quantity Surveying Inc. prepared three
reports dealing with 32 Atlantic Avenue, 241 Spadina Avenue and 18 Wynford Drive. The work
on the Atlantic and Spadina properties had been fully completed; the building at 18 Wynford had
been partially renovated.

[57] BTY Group prepared a set of 21 reports entitled “Audit Report On Incurred Cost To
Date” for the following properties: (i) 1185 Eglinton East (Bannockburn); (ii) Cityview Drive
(Cityview Industrial); (iii) 14 Dewhurst (Dewhurst Developments); (iv) 1500 Don Mills Road

'* At paragraphs 66 through 69 of his affidavit sworn June 26, 2014, James Reitan provided other examples of this
practice.
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(Donalda Developments); (v) 65 Heward (Double Rose Developments); (vi) 1485 DuPont
(DuPont Developments); (vii) 153 Eddystone (Eddystone Place); (viii) Fraser Avenue (Fraser
Lands/Fraser Properties); (ix) 1450 Don Mills Road (Global Mills); (x) 14 Trent (Hidden Gem
Developments); (xi) Lesliebrooke Holdings and Lesliebrooke Lands; (xii) 47 Jefferson (Liberty
Village Lands); (xiii) 140 Queens Plate Crescent (Northern Dancer Lands); (xiv) 1003 Queen
Street East (Queen’s Corner Corp.); (xv) 875 Queen Street East (Red Door Developments); (xvi)
450 Pape (Riverdale Mansion); (xvii) Highway 7 (Royal Agincourt); (xviii) 1 Royal Gate
Boulevard (Royal Gate Holdings); (xix) Skyway Drive (Skyway Holdings); (xx) 295 The West
Mall (West Mall Holdings); and, (xxi) 355 Weston Road (Weston Lands).

[58] The BTY Group were not independent experts. The record disclosed that they had acted
as cost consultants for progress draws on some Schedule B Properties during the course of
demolition and construction work on them — 241 Spadina; 1185 Eglinton;'> and 18 Wynford."®

[59] The authors of the cost consultant reports all purported to express opinions in their
reports. Opinion evidence in civil cases must comply not only with the general rules of
evidence, but also with Rule 53.03 of the Rules of Civil Procedure. Rule 53.03(2.1) mandates
that any report of an expert witness must contain seven categories of information. In the case of
the reports prepared by Intrepid Quantity Surveying they lacked the following mandatory
information: area of expertise; qualifications; instructions provided to the expert; and, an
acknowledgment of the expert’s duty signed by the expert. Those constituted material omissions
of mandated information for expert reports and, in my view, rendered the reports prepared by
Intrepid Quantity Surveying inadmissible as expert evidence.

[60] As to the reports prepared by BTY Group, they also suffered from the same omissions of
material mandated information. As well, they did not disclose the name of the expert who had
prepared the reports — a singular omission which I have never seen before. By reason of those
failures to include information mandated by Rule 53.03(2.1), I conclude that the cost consultant

reports prepared by BTY Group are inadmissible as expert evidence. '

[61] Even had I admitted the reports prepared by Intrepid Quantity Surveying and BTY Group
as expert evidence, for the reasons set out below their probative value in respect of the issues in
dispute on these motions would have been quite minimal.

¥ Norma Walton Motion Record, Vol. 1, pp. 207 and 212; Vol. 2, p. 380.

1% Bernstein CX, Exhibit 5. It appeared from Exhibit 5 that in issuing their progress payment reports the BTY Group
had relied heavily on the invoices from the Rose & Thistle Group, rather than examining the underlying supporting
documentation for such invoices.
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The reports prepared by Intrepid Quantity Surveying

[62] The three Intrepid Quantity Surveying (“IQS™) reports possessed a similar structure, so

let me use the March 10, 2014 report on 32 Atlantic Avenue as an example of the limited
probative value of the opinions expressed in those reports. First, it was difficult to-discern the
purpose of the report. Rule 53.03(2.1)(3) requires a report to contain “the instructions provided
to the expert in relation to the preceding”; none appeared in the body of the report. Rule
53.03(2.1)(4) requires a report to contain “the nature of the opinion being sought and each issue
in the proceeding to which the opinion relates™; none was provided in the report.

[63] From the report it appears that Ms. Walton had asked 1QS to review the budget for the 32
Atlantic Avenue project. 1QS reported that they had reviewed the file and had “provided our
comments here for your reference.” At the end of the report, 1QS stated:

In our opinion, we believe the work in place for the construction work is reasonable
based on information and invoices received to substantiate the cost to date.

[64] The IQS report focused on two aspects of the project’s budget: construction costs of
$3.045 million and management fees of approximately $150,000.

[65] The IQS review of the construction costs was based upon an undated Vendor Transaction .

List provided by the Respondents. IQS requested copies of invoices to substantiate the items
booked to the accounting system. Although it was provided with 89% of the overall hard costs
booked to the Respondents® accounting system, it was not provided with the Rose & Thistle
construction invoice for $216,330.57.

[66] The Vendor Transaction document attached to the IQS report recorded amounts incurred
for various types of work from various suppliers. The legend for that document identified which
invoices had been reviewed (presumably by the Rose & Thistle management) and which
invoices remained outstanding. In its report for the Atlantic Avenue property, IQS noted that it
had only been provided with proof of 20% expended by way of an invoice and that it was relying
primarily on the accounting summaries prepared by the Respondents’ accounting system, not on
the actual underlying invoices.

[67] 1QS reported that the Respondents had provided timesheets which confirmed 20% of the
Rose & Thistle construction fees of $216,330.57, but it identified significant limits placed on its
review of those Rose & Thistle construction fees. In particular, IQS could only rely upon
“accounting summaries” provided by the Respondents when reviewing the Rose & Thistle
construction fees. Although the accounting summaries confirmed 88% of the $216,330.57, 1QS
reported:

These costs may have been incurred by [Rose & Thistle Properties] and entered into their
accounts system, but we only have proof of 20% expended by way of an invoice.
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We have been provided with partial bank account records and cancelled cheques. A full
review to ensure that the amounts booked have cleared the [Rose & Thistle Properties]
bank account was not part of the IQS scope of work.

The IQS report made clear that it lacked adequate backup documentation for most of the
$216,333.57 in construction fees charged by Rose & Thistle. In my view, those limitations
identified by 1QS severely limited the utility of their reports in verifying the amounts Rose &
Thistle was recorded as charging the Schedule B Company which owned the project, Liberty
Village.

[68] 1QS reported that the budget identified management fees charged by Rose & Thistle of
approximately $150,000. 1QS stated:

We have not reviewed backup invoices to date, however we have been provided a
summary breakdown of the fees.

These costs may have been incurred by [Rose & Thistle Properties], but we do not have
proof of the expenditure by way of an invoice.

The management fee is for time spent by [Rose & Thistle Properties] employees to
coordinate the construction activities and the consultants.

IQS also noted in respect of the management fees that it had not been provided with timesheets
or accounting backup. 1QS calculated that the management fee charged had amounted to 4.5%
of the total hard construction costs for the project which appeared to be reasonable based on the
scope of work and a standard industry range of 2.5% to 4.5% for management fees.

[69] Similar limitations were contained in the other two IQS reports. IQS’ report on the Twin
Dragons project - 241 Spadina'” - noted that it had not been asked to review construction costs,
so it had not reviewed copies of invoices to substantiate the items booked to the Respondents’
accounting system “as this was outside our scope of work. Costs booked to the vendor
transaction list are assumed to be valid” IQS also observed, regarding the $133,209
management fee charged, that it had not reviewed the internal Rose & Thistle Properties back-up
for the fee. The only opinion expressed by IQS in respect of the 241 Spadina budget was that the
management fee of 3.47% was reasonable based upon the scope of work and industry practices.'®

' Dr. Bernstein acknowledged on his cross-examination that following the completion of the renovation of 241
Spadina, he began to receive equity distribution cheques from Twin Dragons: Transcript of the cross-examination of
Dr. Bernstein conducted July 9, 2014, QQ. 295; 456-8.

'8 Carlos Carreiro filed an affidavit in support of the Respondents, his former employer, attesting, in a descriptive
way, to the work his company had performed for Rose & Thistle at 241 Spadina, 32 Atlantic Avenue and 450 Pape.
No documentation' supporting the work performed or invoiced was attached to his affidavit. Yvonne Liu filed a
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[70] In its report concerning 18 Wynford Drive, IQS noted that it had been provided with two
invoices for construction costs from Rose & Thistle totaling $3.55 million, but IQS stated:

Both of the above two invoices .can be traced back to the vendor transaction list.

However the co-relation is not indicative of actual costs incurred as further details to-

substantiate actual backup to the costs incurred are not available.”

[71] As to the management fee of $355,000 charged by Rose & Thistle for 18 Wynford, 1QS
opined that the management fee of 6.95% was “in a higher range of what is expected based on
the scope of work and industry standards”. 1QS ventured that industry standards of between
2.5% and 4.5% “would be more reasonable”.

[72] In sum, the IQS reports did not assist the Respondents in explaining or justifying the
construction costs invoiced by Rose & Thistle to the examined Schedule B Companies. The
reports did not fill in the evidentiary gap identified by the Inspector. Instead, they highlighted
the unwillingness of the Respondents to produce the back-up documentation needed to test and
verify the amounts charged by Rose & Thistle to Schedule B Companies for both construction
costs and management fees.

The reports prepared by BTY Group

[73] The BTY Group reports disclosed that Rose & Thistle had asked it to provide an opinion
on the validity of the hard construction, soft construction and Rose & Thistle management costs
for a number of properties “in comparison to other projects”. Although the reports were styled
as “audit reports”, they disclosed that the information provided by Rose & Thistle to BTY Group
consisted of the budgets, ledgers and summary of management fees for each project. The BTY
Group relied on those Rose & Thistle accounting documents and summaries. BTY Group did
not review any invoices or cancelled cheques to substantiate the payments noted in the
accounting records of Rose & Thistle.

[74] In the case of its analysis of the management fees charged by Rose & Thistle to the
projects, BTY Group recorded their understanding that no accounting records existed to
substantiate the information provided by Rose & Thistle with respect to the management fees
incurred on a project. As a result, the opinions of the BTY Group about the reasonableness of
the management fees were based solely on its review of the summary of management costs

similar type of affidavit describing work her personal company had performed for Rose & Thistle at 32 Atlantic, 241
Spadina, 1485 Dupont, 153 Eddystone, 450 Pape Avenue, 18 Wynford, 14 Dewhurst, Highway7 West, 1 Royal
Gate, 3765 St. Clair Avenue East, and 1003 Queen Street East.

' Emphasis added. In the Supplemental Report to its Fifth Report (July 9, 2014), the Inspector noted that not all of
the amounts spent by Rese & Thistle on construction at 18 Wynford were relevant to the tracing analysis because
some of them may have been funded by Rose & Thistle drawing on 18 Wynford's condominium reserve fund.
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provided by Rose & Thistle for a project as a percentage of the project budget. For example, as
noted in its report of the management fee review for the 1185 Eglinton East (Bannockburns)
project:

We have not been privy to the calculation of the costs noted in this section and we
acknowledge that there are no accounting records in place to justify the costs noted as
being incurred on the project. Our opinion as to the reasonableness of the costs incurred
to date is based on our experience of working on projects of a similar type and nature
across several provinces in Canada.

The BTY Group, using its knowledge of other similar projects in the market, performed a
comparative analysis which ranked each category of costs identified in the project’s accounting
summaries as either “not in line with”, “in line with”, or “below” current market conditions for
those types of costs.

[75] As can be seen, the BTY Group reports did not examine whether costs recorded in the
Respondents’ accounting records for a project were in fact incurred, including whether costs
included in invoices from Rose & Thistle to a Schedule B Company had been incurred. Put
another way, the BTY Group reports assumed the accuracy of the accounting records of Rose &
Thistle and the Schedule B Companies.

[76] In the Supplement to its Fifth Report, the Inspector offered the following comments on
the cost consultant reports prepared by the BTY Group:

[T]he fundamental question relating to the Rose & Thistle Invoices is whether Rose &
Thistle actually performed the invoiced work and is entitled to the claimed payment. All
but one of the cost consultant reports offered by the Respondents does not address this
issue at all. The exception relates to the property at 32 Atlantic...

In particular, the BTY reports essentially compared the costs in Rose & Thistle’s budget
and accounting ledgers to the work that Rose & Thistle said it performed. BTY appears
to have assumed that Rose & Thistle performed the relevant work and incurred the costs
associated with it...

Since all of BTYs information appears to originate in the books and records of Rose &
Thistle, the BTY reports do not contribute anything meaningful to the analysis of whether
those books and records are accurate. BTY compares the assumed cost of the work
against its understanding of market rates for the same work but it does not assess whether
the work was actually performed. As a result, in the Inspector’s view, the BTY reports
do not assist the Inspector’s analysis of what work Rose & Thistle performed on each
property and what payment it is entitled to for that work.

[77] Based upon my review of the reports prepared by the BTY Group, I accept the
Inspector’s conclusion that the reports do not contribute anything meaningful to the analysis of
whether the books and records of Rose & Thistle are accurate nor do they contribute anything
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meaningful to the inquiry into the accuracy, validity or reasonableness of the invoices rendered
by Rose & Thistle to the Schedule B Companies. As was the case with the IQS reports, the BTY
Group reports did not fill in the evidentiary gap noted by the Inspector. That rendered the BTY
Group reports of little probative value to the issues in dispute.

AS Issues raised in cost consultant reports on specific Schedule B Properties

[78] The frailty and unreliability of the invoices rendered by Rose & Thistle were illustrated
by the analysis of the invoices rendered for three specific Schedule B Properties.

Bannockburn (1185 Eglinton)

[79] Bannockburn acquired the property at 1185 Eglinton Avenue East on December 17,
2010. The Bannockburn development was intended to consist of two residential condominium
towers with a block of townhouses. Demolition of the previous property on the site was
performed, but no other work took place.

[80] BTY Group reviewed the Rose & Thistle accounting ledger for hard construction costs
on the project. The Inspector reported that on December 31, 2010 Rose & Thistle issued an
invoice to Bannockburn in the amount of $467,719.60 for services provided between December
7 and 31, 2010 — i.e. the invoice included the 10 day period prior to the acquisition of the
property. The Rose & Thistle invoice included items for demolition disposal, development
approval expenses and project management fees. In the Supplement to its Fifth Report the
Inspector stated:

The amount of this invoice matched exactly the amount transferred to Rose & Thistle
from Bannockburn. Moreover, Bannockburn did not purchase 1185 Eglinton Avenue
until December 17, 2010, ten days after the invoice shows that work commenced. In her
email commenting on the Fifth Report, Ms. Walton explained that Rose & Thistle
engaged consultants and began work on a property before the purchase of that property
closed.

The amounts listed on the December 31, 2010 invoice from Rose & Thistle to
Bannockburn cannot be reconciled to the transaction list appended to the [BTY Group]
Bannockburn Report. In particular, there are no demolition costs and less than $25,000
in development costs recorded on the ledger provided to BTY for the period prior to
December 31, 2010.

30 Fraser Avenue; 7-15 Fraser Avenue

[81] Fraser Properties Corp. owned land located at 30 Fraser Avenue in Toronto; Fraser Lands
Ltd. owned the adjacent property at 7-15 Fraser Avenue. Dr. Bernstein made an equity
contribution of $16,024,960 to Fraser Properties. As early as its First Report, the Inspector had
reported:
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Fraser Properties transferred $10,281,050 to Rose & Thistle and received transfers of
$1,215,100 from Rose & Thistle. Rose & Thistle retained $9,065,950 paid by Fraser
Properties. :

[82] In its report the BTY Group stated that the Fraser Avenue properties housed existing one
and two story buildings, with the plan being to renovate the existing buildings and construct two
new commercial buildings. The BTY Group reviewed and reported on the accounting ledgers of
Rose & Thistle. In the Supplement to its Fifth Report the Inspector stated:

Rose & Thistle provided the Inspector with invoices to Fraser Lands Ltd. totaling
$300,896 and invoices to Fraser Properties Ltd. totaling $1,598,580...

It appears that the ledger provided by Rose & Thistle to BTY does not support the
amounts invoiced to Fraser...

Rose & Thistle received transfers of $9,080,850 from the Companies that own the Fraser
Property, issued invoices totaling $1,899,477 with respect to alleged work performed on
the Fraser Property and provided BTY with records showing that it had actually incurred
expenses totaling $395,532 in respect of the Fraser property. :

1485 Dupont

[83] In its report on the property at 1485 Dupont (Dupont Developments) the BTY Group
stated that the accounting ledgers provided by Rose & Thistle showed hard construction cost bill
payments to contractors of $805,036.20 and soft construction costs payments to contractors of
$113,383.91. As was the case in all of its reports, the BTY Group stated that it had not
undertaken a review of invoices or cancelled cheques to substantiate the payments noted in the
ledger as paid. In the Supplement to its Fifth Report the Inspector stated: '

The Inspector also notes that Ms. Walton’s construction cost figure does not appear to
account for amounts that are owed to contractors but not paid. For example, the Respondents
delivered an affidavit of Yvonne Liu stating that Rose & Thistle completed various
construction work on the property at 1485 Dupont Avenue (“the DuPont Property”).
Construction liens in the aggregate amount of $821,297 have been registered against the
DuPont Property. The Inspector has not evaluated the validity of these lien claims. However,
the existence of substantial lien claims in respect of DuPont undermines the assertion that
funds transferred to Rose & Thistle from the [Schedule B] Companies were used to pay for
construction at DuPont.

A6 Ms. Walton’s comments on the cost consultant reports

[84] In her June 21, 2014 affidavit, Ms. Walton commented on each of the reports prepared by
the cost consultants and she gave general descriptions of the work performed on each property.
Notwithstanding that Ms. Walton spent extensive time in her affidavit dealing with each
property, she did not append to her affidavit the back-up documentation to support the amounts




- Page 36 -

charged by Rose & Thistle to each project which the Inspector had been requesting since last
*October.

AT Conclusion on the Rose & Thistle invoices

[85] Ms. Walton deposed that “as confirmed by the third party cost consulting reports, the
value of all work completed by Rose and Thistle has been confirmed”. In her Factum she
pointed to the cost consultant reports as establishing that Rose & Thistle had spent specific
amounts on construction costs. The IQS and BTY Group cost consultant reports do not allow
any such conclusion to be drawn — they dealt only with the amounts which were recorded in the
books and records provided by Rose & Thistle to the cost consultants without providing any
independent audit or verification of the accuracy or validity of those amounts.

[86] In paragraph 10 of the October 25, 2013 Order of Newbould J. the Respondents were
required to “provide forthwith a full accounting of all monies received, disbursed, owed to and
owed from the Schedule B Corporations and The Rose & Thistle Group Ltd. since September,
2010 to the present.” That order required the Respondents to account for all monies owed by
Schedule B Companies pursuant to invoices rendered by Rose & Thistle. The Waltons have
failed to do so. The Waltons have left unanswered the repeated demands of the Inspector for
documentation to back-up and support those invoices, and Ms. Walton has filed cost consultant
reports which assumed the accuracy of those invoices, instead of providing an independent audit
of their accuracy.

[87] Rose & Thistle no doubt provided some construction and maintenance work for the

Schedule B Companies, but the Waltons bore the burden of establishing the validity and

accuracy of the invoices which Rose & Thistle rendered for those services. Not only have they
failed to do so, but one can only conclude from the refusal of the Waltons over the past nine
months to provide back-up for the Rose & Thistle invoices — both to the Inspector and to their
own cost consultants - that back-up for the full amounts of those invoices simply does not exist.

[88] I therefore accept the view of the Inspector expressed in its Fifth Report, and I find that
the Respondents have not produced the documentation needed to perform a detailed
reconciliation of the alleged construction and maintenance expenses to the cash transfers to
determine whether those transfers related to construction and maintenance work that Rose &
Thistle actually performed for Schedule B Companies.

[89] 1 make a similar finding in respect of the management fees charged by Rose & Thistle.
Those fees were charged as a percentage of the construction costs incurred. Without an
accounting of the accuracy of the construction costs actually incurred, an assessment of the
reasonableness of the management fees is not possible. However, I will accept the reconciliation
of management fees in the amount of $1 million reached by the Inspector with the Respondents
for revenue-producing properties as reported in the Inspector’s Third Report.
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[90] Taken together, those two findings mean that of the $30.6 million in invoices rendered by
Rose & Thistle to the Schedule B Companies, the Respondents have established the validity and
reasonableness of only $1 million of them — i.e the reconciliation relating to management fees for
revenue-producing properties. - The Respondents have failed to prove, on the balance of
probabilities, that the remaining invoices covered work or services actually performed by Rose &
Thistle for Schedule B Companies, notwithstanding that the information needed to do so
remained in the possession and control of the Respondents.

B. Placing two mortgages on the Don Mills Road Schedule B Properties without the
Applicants’ consent

[91] On July 31 and August 1, 2013, two mortgages of $3 million each were registered against
the Schedule B Properties at 1450 Don Mills Road and 1500 Don Mills Road. Notwithstanding
that the agreements between the parties for these properties required that any decisions
concerning the refinancing of the properties required the approval of Dr. Bernstein, Norma
Walton did not tell Dr. Bernstein that the mortgages were placed on the properties. In his
November 5 Reasons appointing a receiver, Newbould J. dealt with those mortgages:

[10]  This was a matter raised at the outset and was one of the basis for my finding of
oppression leading to the appointment of the Inspector. Mr. Reitan learned as a result of a
title search on all properties obtained by him that mortgages of $3 million each were
placed on 1450 Don Mills Road and 1500 Don Mills Road on July 31, 2013 and August
1, 2013. Dr. Bernstein had no knowledge of them and did not approve them as required
by the agreements for those properties. At a meeting on September 27, 2013, Ms. Walton
informed Mr. Reitan and Mr. Schonfeld that the Waltons were in control of the $6
million of mortgage proceeds (rather than the money being in the control of the owner
companies), but refused to provide evidence of the existence of the $6 million. Ms.
Walton stated that she would only provide further information regarding the two
mortgages in a without prejudice mediation process. That statement alone indicates that
Ms. Walton knew there was something untoward about these mortgages.

[11] In his first interim report, Mr. Schonfeld reported that the proceeds of the Don
Mills mortgages were deposited into the Rose & Thistle account. Rose & Thistle
transferred $3,330,000 to 28 of the 31 companies. The balance of the proceeds of the Don
Mills mortgages totalling $2,161,172, were used for other purposes including the
following:

1. $98,900 was paid to the Receiver General in respect of payroll tax;
2. $460,000 was deposited into Ms. Walton’s personal account;

3. $353,000 was apparently used to repay a loan owed by Rose & Thistle in
relation to Richmond Row Holdings Ltd.; and,
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4. $154,600 was transferred electronically to an entity named Plexor Plastics
Corp. and $181,950 transferred electronically to Rose and Thistle Properties
Ltd. Ms. Walton advised the Inspector that she owns these entities w1th her
husband.

[12] In her affidavit of October 31, 2013, Ms. Walton admits that $2.1 million was
“diverted” and used outside the 31 projects. She admits it should not have been done
without Dr. Bernstein’s consent. She offers excuses that do not justify what she did. What
happened here, not to put too fine a point on it, was theft. It is little wonder that when
first confronted with this situation, Ms. Walton said she would only talk about it in a
without prejudice mediation.

[13] = Inher affidavit of October 4, 2013, Ms. Walton said she had made arrangements
to discharge the $3 million mortgage on 1500 Don Mills Rd on October 21, 2013 and to
wire money obtained from the mortgage on 1450 Don Mills Road into the Global Mills
account (one of the 31 companies) by the same date. Why the money would not be put
into the 1450 Don Mills account was not explained. In any event, no repayment of any of
the diverted funds has occurred.

[46] I do not see the picture as now being less clear. To the contrary, it seems much
clearer. I have referred to the concerns above in some detail. They include the following:

1. $2.1 million was improperly taken from the proceeds of the $6 million
mortgages that never had Dr. Bernstein’s approval, $400,000 of which was taken
by Ms. Walton into her personal bank account. Ms. Walton was well aware that
this was wrong. She is a lawyer and the agreements were drawn in her office. Her
initial reaction when confronted about the mortgages by Mr. Reitan, who at the
time did not know what had happened to the mortgage proceeds, that she would
only discuss it in a without prejudice mediation is a clear indication she knew
what she did was wrong and contrary to Dr. Bernstein’s interests.

[92] The Respondents appealed the November 5 Order to the Court of Appeal; Norma Walton
represented herself on the appeal. She submitted to the Court of Appeal that Newbould J. had
erred in describing her involvement in the two unauthorized Don Mills mortgages as “theft”. In
rejecting that argument the Court of Appeal stated:

We also do not accept that the application judge’s use of the word “theft” is necessarily a
mischaracterization of some of the conduct of Ms. Walton. However, even if the word
“theft” is considered inappropriate given its criminal connotation, Ms. Walton’s own
affidavit acknowledges a knowing misappropriation of funds in respect of at least one
property. Whatever one might choose to call that conduct, it provided powerful evidence
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that Dr. Bernstein’s interests in the property were being unfairly prejudiced by the
conduct of the Waltons. The application judge’s use of the word “theft” does not, in our
view, taint his factual findings or the manner in which he exercised his discretion.”’

[93] In her Factum on these motions Ms. Walton stated that “there is no question that the
borrowing of $6 million from the Don Mills properties was contrary to the contracts between
Walton and Bernstein”. However, she filed an affidavit in which she sought to correct “a
fundamental misconception that has pervaded this litigation from the beginning concerning my
knowledge of the payment of funds from the $6 million of mortgages.” Ms. Walton deposed:

What I want to make clear, though, is that I never knew the sum of $2,161,172 had been
ultimately paid out to me and my companies from that $6 million until after the Inspector
completed his work. That complete lack of knowledge or intention was not made clear in
the October 31 affidavit I filed and as such I am correcting that now...

In her affidavit Ms. Walton blamed the inadequacy of the Respondents’ accounting software at
the time, and she contended that at the time of the Don Mills Road mortgages she made “the
assumption that the Bernstein-Walton properties were funding the Bernstein-Walton properties
and the non-Bernstein properties were funding the non-Bernstein properties."

[94] For several reasons I do not accept Ms. Walton’s explanation.

[95] First, Ms. Walton offered no new evidence on the point that was not before Newbould J.
or the Court of Appeal, apart from her denial that she knew about the payments out.

[96] Second, Ms. Walton’s contention that she had assumed the Bernstein properties were
only funding Bernstein properties flies in the face of the overwhelming evidence presented by
the Inspector that when most funds were advanced into the Schedule B Companies by the
Applicants, the Respondents immediately transferred them out to Rose & Thistle and, in many
cases, to Schedule C Companies. Throughout these proceedings Norma Walton has presented
herself to the Court, through her affidavits and through her submissions, as the person who was
in charge of the entire enterprise, whether it be the operation of Schedule B Companies, Rose &
Thistle or the Schedule C Companies. In paragraph 38 of her June 21, 2014 affidavit, Ms.
Walton clearly acknowledged that she was the one who had managed the jointly owned portfolio
of Schedule B Properties. On her cross-examination Ms. Walton admitted that she had
authorized the transfer of monies out of the Schedule B Companies to Rose & Thistle, including
by getting on the computer and making electronic transfers herself.?!

22014 ONCA 428, para. 12.
2! Cross-examination of Norma Walton conducted July 8, 2014, QQ. 95-96.
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[97] Her husband, Ronauld Walton, did not file an affidavit in these proceedings, nor did the
Chief Financial Officer of the Rose & Thistle group of companies, Mario Bucci?? Their failure
to file evidence is most significant, and I infer from that failure that neither Ronauld Walton nor
Mario Bucci could offer evidence which would assist the Respondents in establishing a defence
to the Applicants’ allegations. Nor have they stepped forward to contend that the improper
transfers of monies out of the Schedule B Companies were the result of directions or orders
given by someone other than Norma Walton.

[98] Third, on her July 8, 2014 cross-examination Ms. Walton admitted that she was the one
who had provided the Devry Smith Frank law firm with instructions on the two Don Mills Road
mortgage transactions,” including directing that the proceeds from the Don Mills mortgages be
paid into the Rose & Thistle bank account.”* Those admissions support a finding, which I make,
that Ms. Walton knowingly directed the proceeds from the two Don Mills mortgages to be paid
into the Rose & Thistle bank account and that she did so knowing that such payments would be
in breach of the obligations of the Waltons to Dr. Bernstein.

[99] Fourth, Ms. Walton failed to appreciate that in her efforts to remove the moniker of
“theft” from her conduct in respect of the two $3 million mortgages, she only compounded the
difficulty of her legal position vis-a-vis the Applicants. In her affidavit Ms. Walton deposed that
“every single day transfers between our companies were occurring and there was no visibility
with our accounting software as to each company’s position vis-a-vis the transfers of funds”.
Yet, over the course of three years from September 24, 2010 until June 27, 2013, Ron and
Norma Walton entered into a series of agreements with the Applicants which contained
provisions representing that (i) monthly reports would be made - which implied that the
accounting systems used by the Schedule B Companies would be adequate to provide accurate,
detailed monthly accountings of the funds advanced to the Schedule B Companies — and (ji) that
the Schedule B Company would only be used to purchase, renovate, lease, and refinance the
specified property. Also, on an ongoing basis, Norma Walton was representing to Dr. Bernstein
that she was able to calculate his financial position in Schedule B Property projects. For
example, her April 15, 2012 email to Dr. Bernstein represented that “Spadina will net you $6.66
million plus accrued interest to repay your mortgages; plus $1.12 million to repay your capital;
plus $754,000 to pay your profits, for a total of $8.534 million.”

[100] If, as Ms. Walton now deposed, the Respondents’ accounting system was inadequate to
ascertain the position of each Schedule B Company vis-a-vis the transfers of funds, then by
entering into a series of agreements with the Applicants containing those representations, and by

22 As of Ms. Walton’s cross-examination on July 8, 2014, Mr. Bucci remained the CFO of Rose & Thistle: Q. 45.
B Walton CX, QQ. 72-73.
2 Ibid., QQ. 74-83.
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making such specific representations about financial returns in her periodic updates to Dr.
Bernstein, Norma Walton would have engaged in a pattern of deceitful misrepresentation leading
the Applicants to believe that the Respondents knew what was happening with the monies
advanced, when they did not because of the lack of visibility within their accounting system. In
trying to concoct an implausible excuse for her conduct concerning the two Don. Mills
mortgages, Norma Walton ended up-damning her own position. ' '

[101] Fifth, as part of the Don Mills Road mortgage transaction documents Ms. Walton falsely
certified that only she and her husband were the shareholders of Global Mills Inc. In fact Dr.
Bernstein’s company, DBDC Global Mills Ltd., was a 50% shareholder. Ms. Walton testified
that Dr. Bernstein had instructed her not to disclose his shareholding interest in Schedule B
Companies.”> Ms. Walton produced no documents to support that allegation,?® and I reject it.

[102] Sixth, in paragraph 101 of her Factum Ms. Walton submitted, in respect of the two $3
million Don Mills mortgages, that “there was no attempt to hide this and everything was
completely tfansparent on the books and records of our companies. The Inspector found it easy
to trace exactly what had happened to this money given that transparency.” That was a
breathtaking statement by Ms. Walton, and it demonstrated her continued willingness to distort
the truth. In fact, Ms. Walton had given no prior notice to Dr. Bernstein about her intention to
place the two mortgages on the Don Mills properties. She hid that transaction from Dr.
Bernstein. There was no transparency. The transaction only came to light as a result of Mr.
Reitan’s searches of title as part of a larger concern by the Applicants over the Respondents’ lack
of transparency about what they were doing with the Applicants’ funds. Even then, the true facts
about the two mortgage transactions did not emerge until Ms. Walton was compelled to disclose
them in the early stages of this proceeding. For Ms. Walton to now attempt to spin those facts in
her favour shows her complete lack of understanding about what it means to tell the truth. There
really is no other way to put the matter.

[103] Her distortion of the facts in respect of the Don Mills Road mortgages echoed her
conduct which I described in a June 20, 2014 decision regarding the dispute between two
mortgagees on 875 and 887 Queen Street East. 1 found that Norma Walton had materially
misrepresented the true state of affairs to one of the mortgagees, RioCan:

Norma Walton’s representation that the lender had deposited the certified cheque - a
representation which was re-transmitted to RioCan with the intention that RioCan rely
upon it - was misleading in a very material respect. Why? Because the lender,

25 g1
Ibid., Q. 87 -

% Walton did produce a February 25, 2013 email in which she requested Dr. Bernstein to resign as a director for

Wynford, Spadina and Eglinton: Walton Motion Record, Vol. 1, p. 123.
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Woodgreen, which had deposited the cheque, had immediately returned the funds to Red
Door Lands, ostensibly taking the position that its deposit of the cheque had not
constituted an acceptance of payment against principal of the mortgage. That sequence
of events can be gleaned from the communications which had flowed back and forth
between Walton and Kesten about which RioCan knew nothing.*’

[104] " In sum, I do not accept Ms. Walton’s continued protestations that she had a complete lack
of knowledge that funds from the two $3 million mortgages on the Don Mills Road properties
had been misappropriated to the use of Walton and her companies. The voluminous evidence
placed before me on this motion leads me to have absolutely no doubt that Norma Walton not
only knew, in detail, what was taking place with the transfer of funds from those two mortgages,
but that those transfers took place at the direction of, and under the control of, Norma Walton.
Norma Walton knowingly put in place the two Don Mills Road mortgages of $3 million each
without the required approval of Dr. Bernstein and she knowingly misappropriated some of the
proceeds of those mortgages to her own personal use and the use of companies which she owned,
but in which Dr. Bernstein had no ownership interest.

[105] Unfortunately, Ms. Walton’s continued efforts to repair her reputation in respect of the
Don Mills Road mortgage transactions by distorting the truth makes it clear to me that it will
never be possible to secure from her a true accounting of what happened to the funds advanced
by the Applicants.

VI. Issues concerning the Waltons using the Applicants’ funds for Schedule C
Properties

[106] The Applicants seek relief against what are called the Schedule C Properties - i.e.
properties owned by, or controlled by, Ron and Norma Walton, usually through a company in
which Dr. Bemnstein had no ownership interest. At the hearing the Respondents disputed
including some of the properties in the Applicants’ list of Schedule C Properties, contending that
they did not own them. I will address that issue in Section XL.B of these Reasons. Suffice it to
say, at this point of time, that the reason the Applicants included a property in the list of
Schedule C Properties against which they sought relief was because the Rose & Thistle website
represented that the property was owned by the Waltons or Rose & Thistle.

[107] In its Fourth Report the Inspector identified seven properties owned by Walton Schedule
C Companies for which it could ascertain that funds transferred from a Schedule B Company to
Rose & Thistle were transferred, in turn, to the Schedule C Company to acquire the property.
Froese addressed the Inspector’s findings in his report. Froese’s high level comment was:

72014 ONSC 3732, para. 21.
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We reviewed the tracing performed by the Inspector and agree that some funds from the
applicants can be traced through the Rose ‘& Thistle clearing account to Schedule C
Companies and that these funds were used for the purchase of properties. However, the
tracing performed by the Inspector does not address other funds received by the Schedule
C Companies and transferred to Rose & Thistle or transferred through Rose & Thistle to
Schedule B Companies.

The net result is that, in relation to the seven properties, approximately $2 million of
funds flowed from Dr. Bernstein through the Rose & Thistle clearing account to the
Schedule C Company account, where the funds were available at the time the properties
were purchased. It should be noted that no funds trace to the purchase of the properties
owned by Academy Lands and Front Church, and that less funds trace to the College
Lane property than are determined by the Inspector as a result of co-mingling of funds.

consider Froese’s comments on the analysis performed by the Inspector for specific

propetrties below.

[108]

Mr. Reitan, in his affidavit sworn June 26, 2014, deposed that the following amounts of

the Applicants’ funds were used to purchase or refinance some of the Schedule C Properties:

@

(i)

$330,750 for the purchase of 14 College Street and $987,165 for the refinancing of 14
College Street;

$1.032 million for the purchase of 3270 American Drive;

(iii)  $1.6 million for the purchase of 2454 Bayview Avenue;

(iv)  $937,000 for the purchase of 346E Jarvis Street”® and the repayment of Dr.

™)

Bernstein’s mortgage on 346F Jarvis Street;

$2.337 million for the purchase of 44 Park Lane Circle, the personal mansion of
Norma and Ronauld Walton;

(vi)  $221,000 for the purchase of 2 Kelvin Street and $115,950 for the purchase of 0

Luttrell Avenue; and,

(vii)  $371,200 for the purchase of 26 Gerrard Street East.

2 That is, the unit bearing PIN 21105-0166, the parcel register for which is found at the Inspector’s Fourth Report,

Tab J.
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A. 14 College Street
Inspector

[109] College Lane Ltd. was a Walton Schedule C Company. On July 5, 2011, College Lane
purchased 14 College Street, Toronto, for $5.6 million, financed largely by a mortgage in the
amount of $5.5 million. The Inspector conducted two tracing analyses on this property: the first
focused on the acquisition of the property in July, 2011, and the second dealt with the discharge
of a mortgage on July 4, 2012.

[110] In its Fourth Report the Inspector reported that on June 30, 2011, five days prior to the
acquisition of 14 College Street, the opening balance in the Rose & Thistle account was $18,266.
The Inspector reported that the Applicants made equity or mortgage advances to several
Schedule B Companies shortly before that date which were quickly followed by transfers from
the Schedule B Companies’ accounts to the Rose & Thistle account: (i) $220,650 on June 30
from Bannockburn; (ii) $223,150 on June 30 from Twin Dragons; (iii) $91,350 from Riverdale;
and (iv) $56,550 from Wynford Professional Center Limited. The Inspector also noted that on
June 30, 2011, $216,250 was transferred from two Walton Companies to Rose & Thistle, and on
June 30, 2011, several transfers out” occurred to various Schedule B Companies and Walton
Companies from Rose & Thistle. The Inspector reported that it had traced $330,750 of the
Applicants funds into the purchase of the College Lane property on July 5, 2011.

[111] In its April 25 Supplement to the Fourth Report the Inspector reported on its further
analysis for this property which led it to conclude that approximately $983,475, primarily
sourced from funds paid to Schedule B Companies by the Applicants (Donalda Developments
Ltd. and Fraser Properties Corp.), were transferred to Rose & Thistle and then forwarded to
College Lane which, in turn, used the funds to discharge a mortgage which had been granted to
Windsor Bancorp on July 4, 2012.

Froese

[112] In respect of Inspector’s report that it had traced $330,750 of the Applicants funds into
the purchase of the College Lane property, Froese stated:

The co-mingling of Schedule C Company funds and Schedule B Company funds does not
permit a direct tracing of the $330,750 to College Lane, although a portion is traceable,
depending on the assumptions applied to the tracing. (emphasis added)

I accept the Inspector’s analysis on this issue. Although there was co-mingling in Rose &
Thistle at the time of funds from Schedule B and C Companies, the vast majority of the funds
had originated with Schedule B Companies which the Inspector could trace to specific advances
of the Applicants’ funds.
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[113] Froese stated, in respect of the Inspector’s report that $983,475 of Applicants’ funds had
been transferred to College Lane, that a third-party financing of $715,650 partially offset that
amount and that further post-acquisition (July 5, 2011) transfers between College Lane and Rose
& Thistle resulted in a net balance of $1,070,536 owing from College Lane to Rose & Thistle as
at December 31, 2013:

In our view the $1,070,536 net amount is the appropriate amount owing to Rose &
Thistle from Academy Lands (sic). This includes funds co-mingled in the Rose & Thistle
clearing account, some of which were funds deposited from Dr. Bernstein to Schedule B
Companies.

As T will discuss below, I do not accept giving precedence to the post-acquisition net transfer
state of accounts advocated by Froese.

B. 3270 American Drive (United Empire Lands)
Inspector

[114] On March 11, 2013, United Empire Lands, a Walton Schedule C Company, purchased
3270 American Drive, Toronto, for $6.7 million, with mortgages totaling $5.67 million
registered against title.

[115] The Inspector reported that funds totaling approximately $1.032 million, primarily
sourced from funds advanced by the Applicants to a Schedule B Company — West Mall Holdings
Ltd. - were transferred to the Rose & Thistle account on March 8, 2013 and, that same day,
transferred to United Empire Lands. Those funds could be tied to a $1.649 million March 7
Applicants’ equity investment in West Mall which was transferred in three installments on
March 7 and 8 to the Rose & Thistle account. One of those installments was the $1.032 million
transferred on March 8 from Rose & Thistle to United Empire Lands.

Froese
[116] In his report Froese stated:

The Inspector identified a March 8, 2013 transfer of $1,032,000 from West Mall
Holdings Ltd. to Rose & Thistle that he concluded was sourced from the Applicants
funds. On the same day, a transfer of $1,032,000 of funds from Rose & Thistle to United
Empire Lands Ltd. provided the funds to United Empire to close the purchase of the 3270
American Drive property on March 11, 2013.

We do not disagree with this analysis. However, it does not take into account funds
received from Christine DeJong Medical Professional Corporation for an investment in
United Empire that were used in part to fund Schedule B Companies and which were
being repaid to United Empire through the $1,032,000 transfer. (emphasis added)
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Christine DeJong brought her own cross-motion and filed an affidavit. She deposed that she
thought the payments she was making to United Empire Lands would be used to acquire the
American Drive property. : :

[117] Froese also stated in his report:

Based on the above information, United Empire funds of $706,850 were transferred to
Rose & Thistle and used in part to fund Schedule B. Companies. Schedule B funds of
$1,046,000 were transferred through Rose & Thistle to United Empire, in part as
repayment of the $706,850.

C. 2454 Bayview Drive (Academy Lands Ltd.)
Inspector

[118] Academy Lands Ltd., a Walton Schedule C Company, purchased property at 2454
Bayview Avenue, Toronto, on December 21, 2011 for $8 million, with a charge in the amount of
$6.2 million registered in favour of Business Development Bank of Canada. Accordingly, $1.8
million had to be otherwise financed in order to acquire the Bayview property.

[119] The Inspector reported that on December 12, 2011, the amount of $1.6 million was
transferred from the Rose & Thistle Account to Academy Lands.

[120] A week earlier, on December 6, 2011, the closing balance in the Rose & Thistle Account
had been only $97,880. The Inspector reported that on December 5, 2011, the Applicants paid
into the account of Royal Agincourt Company, a Schedule B Company, an equity investment in
the amount of $1.782 million. Between December 5 and December 13, 2011, the amount of
$1.73 million was transferred out of that account into the Rose & Thistle bank account. On
December 8, 2011, the Applicants made a mortgage advance of $706,050 to Tisdale Mews Inc.,
another Schedule B Company, which, on the same day, was transferred from that bank account
to the Rose & Thistle bank account.

[121] . The Inspector expressed the view that the transfers from the Royal Agincourt account and
the mortgage advance from the Tisdale Mews account to Rose & Thistle were the primary
sources of the funds for the transfer of $1.6 million to Academy Lands on December 12 which,
in turn, funded the acquisition of 2454 Bayview on December 21, 2011:

Froese
[122] Froese made several comments about the Inspector’s analysis. First, Froese stated:
We agree that $1.6 million and 3110,350 traced to Academy Lands. However, these

funds were fully returned to Rose & Thistle during the period of the Inspector’s analysis
in the following two days. This is an example of a “snapshot” tracing being accurate in
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and of itself but not reflecting relevant transactions within several days of the period
selected by the Inspector. (emphasis added)

Froese concluded: “Accordingly Academy Lands did not retain any funds from Dr. Bernstein in
December 2011 when it purchased 2454 Bayview.”

[123] I am not prepared to accept that statement. Gaps in the evidence do not permit the
making of such a forceful assertion. Let me explain why.

[124] A review of the Academy Lands bank account statement for the month of December,
2011 certainly shows that the December 12 “transfer in” of $1.6 million from Rose & Thistle
was the main source of the $1.986 million balance which existed on December 20, the day before
the acquisition of the Bayview property. The $1.986 million was withdrawn by way of a certified
cheque on December 20. The next day — the day of closing - an identical amount was deposited
“at the counter” back into the Academy Lands account. The identity of amounts of the December
20 withdrawal and December 21 deposit back-in would support an inference, which I draw, that
the same money withdrawn on December 20 was re-deposited the following day into the
Academy Lands account.

[125] On December 21 — the day of closing - there was a transfer of $322,800 from the
Academy Lands account to the Rose & Thistle account. Unfortunately, neither the Inspector’s
report nor the Froese report investigated the specific use of those funds. The Froese Report did
attach the Rose & Thistle bank statement which showed that the $322,800 deposit was the source
for over a dozen payments of various amounts over the course of that day which reduced the
account’s balance to just slightly more than $30,000. I was not pointed to evidence which would
explain those various transfers out of the Rose & Thistle account, specifically whether they had
anything to do with payments made on the closing of the purchase of the Bayview property.

[126] Froese also stated that they had been informed that the vendor of the Bayview property,
Dibri Inc., had provided $1.75 million of financing to Academy Lands in an unregistered vendor
take-back mortgage that was not registered until 2014: “As a result, little or no funds were
required to close the purchase of the property.” On this point, I have reviewed Exhibit 2 to the
Froese Report. It does not contain a statement of adjustments for the closing of the acquisition of
Academy Lands and the copy of the charge is obviously a mere draft. The other closing
documents contained in Exhibit 2 did not refer to a vendor take back mortgage.

D. 346 Jarvis, Unit E (1780355 Ontario Inc.)
Inspector

[127] The tracing analysis performed by the Inspector in its Fourth Report traced parts of two
April 15, 2013 advances by the Applicants — $1.286 million into Dewhurst and $1.452 million
into Eddystone — into the bank account of Rose & Thistle ($641,500 and $866,700 respectively).
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The Inspector reported that transfers to Schedule C Companies and Ms. Walton from Rose &

Thistle around that time amounted to $1.194 million consisting of $937,000 to 1780355 Ontario,
$111,550 to Plexor Plastics (a Walton company) and $110,000 to Norma Walton.

[128] The Inspector reported that shortly after the transfers totaling $937,000, Norma and Ron
Walton purchased a property at 346E Jarvis, Toronto, using 1780355 Ontario Inc.

Froese

[129] Froese stated that he agreed with the Inspector that $937,000 traced through the Rose &
Thistle clearing account to 1780355 Ontario. Froese stated that as of December 31, 2013 the net
amount owing to Rose & Thistle by 1780355 Ontario was $496,897. That led Froese to state:

In summary, we agree with the Inspector’s tracing of $937,000 of Dr. Bernstein’s funds
through Schedule B Company accounts to the Rose & Thistle clearing account and to 178
Inc. In our view, however, the $496,897 net amount owing from 178 Inc. to Rose &
Thistle is the appropriate amount to consider owing to Rose & Thistle from 178 Inc.
(emphasis added)

E. 44 Park Lane Circle
Inspector

[130] The Waltons own a large mansion in the Bridle Path area of Toronto on 44 Park Lane
Circle which they acquired on June 26, 2012 for $10.5 million. Two mortgages totaling $8
million were registered against title that day. ‘

[131] On June 25, 2012, Rose & Thistle transferred $2,584,850 into Ms. Walton’s personal
account and that day she transferred $2.5 million to acquire 44 Park Lane Circle. The
$2,584,850 transfer was largely sourced from (i) a June 15 equity investment by the Applicants
of $2,320,963 into Red Door Developments (875 Queen St. East) which was transferred that
same day to Rose & Thistle and (ii) a June 25 $675,000 equity investment made by the
Applicants in respect of 1450 Don Mills which was deposited directly into the Rose & Thistle
account.”’

Froese

[132] Froese did not dispute the Inspector’s analysis concerning the use of the Applicants’
advance to Red Door Developments; Froese did not address the advance to 1450 Don Mills.

% On June 25, 2012, two of the deposits made into the Rose & Thistle bank account were for $675,000 and $1.662
million; they were followed immediately by a transfer out of $2.337 million. '
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Evidence of Ms. Walton about the acquisition of the property

[133] In her June 21, 2014 afﬁdavit, Ms. Walton explained how she and her husband came to
own the property at 44 Park Lane Circle. She deposed:

We purchased the 6.2 acre property at 44 Park Lane Circle in June 2012 for $10.5 million
with the intention of making money on the property, similar to our last house we bought
at 92 Truman>° and similar to the commercial properties we purchase on a regular basis.
It was never our intention to remain in the residence long-term, and we lived there with
our four children through major renovations to save living costs and expenses.

Looking at the marketing brochure prepared by a realtor retained by the Respondents for a
potential sale of 44 Park Lane Circle — Exhibit SS to Ms. Walton’s June 21, 2014 affidavit — it is
difficult to be moved by Ms. Walton’s protestations of the hardship of living through
renovations. The pictures of the house show a palatial mansion finished to the highest standards
with only the best of luxury amenities.

[134] Ms. Walton candidly admitted that she and her husband had used some of the money
provided by Dr. Bernstein for the 875 Queen Street East property to acquire their residence at 44
Park Lane Circle:

We used the proceeds of sale provided by Dr. Bernstein to us when he bought into our
875 Queen Street property. We had a cost base of $6.65 million and he bought in at a
price of $9.5 million. The $2.215 million he invested to purchase 50% of the shares in
875 Queen Street East was used by us to fund the purchase of 44 Park Lane Circle, as this
money was due to us, such money representing the equity we had created in the property
and disclosed to Dr. Bernstein prior to his purchase. This money was not to be used to
complete the Queen Street project as it was part of the purchase price for Dr. Bernstein to
buy in. ‘

As Ms. Walton clarified in her July 3, 2014 affidavit, they had invited Dr. Bernstein to buy into
that project “many months after we had contracted to buy” the property, not after they had
actually bought the property. In fact, as her June 8, 2012 email to Dr. Bernstein disclosed, Ms.
Walton only had the property under “conditional contract” at the time she solicited an investment
from him.

[135] In its Third Report dated January 15, 2014, the Inspector set out the explanation it had
received from Walton for the 875/887 Queen Street East transaction:

** The Waltons sold their 92 Truman house about a year after they had acquired the Park Lane Circle.
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From June 15 to 25, 2012, Rose & Thistle transferred the $2.3 million paid by Dr.
Bernstein to itself and established an inter-company receivable due from Rose & Thistle
to Red Door in that amount. Ms. Walton subsequently delivered an invoice dated June
30, 2012... that purported to charge fees to Red Door in the amount of approximately
$2.1 million effectively offsetting the inter-company debt. Ms. Walton subsequently
advised the Inspector that the purpose of the transaction was to adjust her equity to draw
and the agreed-upon increase in value between the time she purchased the company and
Dr. Bernstein’s buy-in. An adjustment to Ms. Walton’s equity account on the books of
the company has been recommended by the company’s external accountant. The
Inspector questioned the propriety of Rose & Thistle delivering an invoice purportedly
charging fees as a mechanism to reflect a distribution of equity to a shareholder. Upon
being challenged by the Inspector, Ms. Walton reversed the invoice and reinstated the
receivable due from Rose & Thistle. In addition, an increase was recorded to Ms.
Walton’s equity on the balance sheet adding approximately $2.2 million as a fair market
value adjustment. The Inspector notes that paragraph 13 of the agreement between the
parties provides that equity is to be distributed to the shareholders only after the property
is developed and sold. The receivable due from Rose & Thistle remains outstanding and
Ms. Walton has yet to explain the basis upon which Rose & Thistle removed cash from
this company to create the receivable in the first place.

[136] I do not accept Ms. Walton’s contention that they were entitled to use Dr. Bernstein’s
equity contribution to 875 Queen Street East to fund the acquisition of their Park Lane Circle
residence. Her explanation does not accord with the representations which were made in the
June 25, 2012 agreement between Norma Walton and Ron Walton, on the one part, and Dr.
Bernstein, on the other, for the Queen Street East pfoperties. Attached to that June 25, 2012
agreement was a table setting out the capital required for the project. The table recorded total
capital required of $11.64 million. Included in that required capital was $2.215 million for
“development monies invested to date”. The chart represented that three sources of funds would
be used to satisfy the required capital: (i) a $7 million mortgage; (ii) $2.32 million from Dr.
Bernstein; and, (iii) $2.32 million from Ron and Norma Walton.

[137] In her evidence, Ms. Walton seemed to suggest that the reference to the required capital
of $2.215 million for “development monies invested to date” somehow signaled to Dr. Bernstein
that when he signed the agreement he knew, or should have known, that the Waltons would
extract some “earned equity” from the project. Ms. Walton canvassed this point with Dr.
Bernstein on her cross-examination of him which led to the following exchange:

Q. 1811. Ms. Walton: I’'m going to suggest to you that this email, coupled with this
statement, shows that your buy-in to the Queen Street property was at a price that was
higher than the cost base because of the work that the Walton Group had done on the
property in the two years prior that they had it under contract?

A. Dr. Bernstein: My agreement to purchase in was at the cost of purchasing the
properties and the cost out-of-pocket of monies spent or to be spent to get to the closing.
That is what it was for.
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Q. 1812: Dr. Bernstein, I know you’re saying that now, but did you ever say, “Norma, I
like the project, but I want to be in at the purchase price and I don’t want to pay any
development monies of 2.215 million?”

A: No, because I took this to say that you spent $2.215 million in bringing the property
to where it was.

Q. 1813: Did you do any due diligence on that 2.215 million?

A: Ttrusted you and your comments and your documentation that you spent that money.
Q. 1814: Okay, but you...

A: Did I ask you to verify it? No. Did I trust you? Yes, I did.

Q. 1815: So you bought into the property understanding that there was already $2.215
million of value inherent in the purchase price?

A. Absolutely not. I bought into the property because it says here you spent $2.215
million to that point or that will have been spent with the closing, along with legal fees
and land transfer tax, municipal and Ontario land transfer tax and other fees and
disbursements of $65,000. That’s what I bought into.

Q. 1817: Let me rephrase. Are you unhappy that you agreed to buy in at nine and a half
million dollars? ' ’

A: If the circumstances are all in place... Are you asking me about today?
Q. 1818: Yes

A: From my understanding today, you didn’t spend $2.215 million. From my
understanding today, you did not secure Red Door to do anything and move value. From
my understanding today, what you told me here is not true.

[138] Dr. Bernstein testified that when he invested in the Queen Street East project he was not
aware that he was not buying in at the original cost base of the property, as contended by Ms.
Walton.?!

[139] Section 4 of the Queen Street East agreement provided that Dr. Bernstein wished to own
50% of the shares in the companies, Red Door Developments Inc. and Red Door Lands Ltd., in
exchange for providing 50% of “the equity required to complete the project”. Section 4

3! Bernstein CX, QQ. 1752-3; 1811.
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stipulated that “[T]The company will issue sufficient shares such that Bernstein has 2,320,963 and
Walton has 2,320,963 voting shares of the same class”. Section 4 stipulated that Dr. Bernstein
would receive shares issued from the company’s treasury, not acquire shares from the Waltons
which were already issued and outstanding. Both Ron and Norma Walton are lawyers; I have
no doubt that they understand the basics of corporate law.

[140] Section 7 of the agreement dealt with the equity contributions - Dr. Bernstein was
required to provide his by June 20, 2012, and the Waltons were required to provide theirs “in a
timely manner as required as the project is completed”.

[141] Section 15 of the agreement specifically dealt with the use of funds advanced to the Red
Door Companies:

The Company will only be used to purchase, renovate and refinance the property at 875
and 887 Queen Street East, Toronto, Ontario or such other matters solely relating to the
Project and the Property.

[142] As to the ability of the parties to extract their capital from the Queen Street East project,
Section 13 stated:

Once the Project is substantially completed to the point that all of the Property has been
sold, both parties will be paid out their capital plus profits and Walton will retain the
company for potential future use.

[143] Norma Walton deposed in paragraph 51 of her June 21, 2014 affidavit that the money she
and her husband had extracted out of the Red Door Companies following Dr. Bernstein’s
advance of equity was money which “was due to us, such money representing the equity we had
created in the property and disclosed to Dr. Bernstein prior to his purchase”. In her July 3, 2004
affidavit she contended that “the increase in value from the time we contracted to purchase to the
time we invited Dr. Bernstein to partner with us was ours alone as we were the sole owners of
the company at that time.” Those assertions are flatly contradicted by the plain language of the
agreement with Dr. Bernstein to which Ron and Norma Walton put their signatures. Also, the
plain language of the agreement flatly contradicted her statement that Dr. Bernstein’s “money
was not to be used to complete the Queen Street project as it was part of the purchase price for
Dr. Bernstein to buy in.”

[144] Moreover, in her June 8, 2012 email to Dr. Bernstein soliciting his investment in the
property, Norma Walton made no mention of her intention to use his investment to fund the
Waltons’ “extraction of equity” so that they could buy a home on Park Lane Circle.

[145] Based upon Norma Walton’s June 21, 2014 evidence, I can only conclude that when
Norma and Ron Walton signed the June 25, 2012 agreement with Dr. Bernstein for the 875/887
Queen Street East project, they fully intended to use the funds advanced by Dr. Bernstein to
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fund, in part, their own acquisition that day of their 44 Park Lane Circle personal residence.

"They did not disclose to Dr. Bernstein their intended use of his funds. To the contrary, in the
agreement they signed with him on June 25, 2012, they led Dr. Bernstein to believe that the
funds he advanced would be used solely for the project at 875/887 Queen Street East and that
neither he nor his co-venturers, Norma and Ron Walton, would be able to withdraw their capital
from that project until it had been sold. By signing the agreement with Dr. Bernstein on June
25, 2012, and then proceeding immediately to appropriate the funds he advanced to their own
use later that day to acquire their mansion at 44 Park Circle Park Lane Circle, Norma and Ron
Walton deceived Dr. Bernstein and unlawfully misappropriated Dr. Bernstein’s funds to their
own personal use. In short, the Waltons defrauded Dr. Bernstein.

Evidence of Norma Walton about the ownership interests of others in 44 Park Lane Circle

[146] Ms. Walton deposed that she and her husband currently were in the process of severing
the 44 Park Lane Circle property into two separaté parcels. In her December 17, 2013 affidavit
Ms. Walton deposed that the property was owned by her husband and herself and that no
shareholders owned an interest in the property. However, on the net worth statement attached as
Exhibit “MM?” to her June 26, 2014 affidavit, Ms. Walton had divided the property into two parts
— 44a and 44b — and listed $5.77 million in preferred shares invested in “44b” Park Lane Circle.
On December 18, 2013 Newbould J. ordered that the Respondents could not deal with 44 Park
Lane Circle without further order of the Court.

[147] Mr. Reitan deposed that Ms. Walton must have sworn false evidence on December 17,
2013, or the Waltons were in breach of Justice Newbould’s order of December 18, 2013 or
Exhibit MM to Ms. Walton’s June 26, 2014 affidavit was false.

[148] Based upon a review of the entire record, I think the answer lies in a fourth explanation.
In her evidence and at the hearing Ms. Walton went to considerable pains to state that she
intended to take care of all of her creditors — except Dr. Bernstein — because she had promised to
make good on their investments as preferred shareholders in various Schedule C Companies
which no longer possessed any equity to pay their shareholders. Many of the affidavits and
statements filed by the preferred shareholders stated that they had agreed with Ms. Walton that
she could pay them from the proceeds of sale from other Walton properties, even though the
Schedule C Corporations in which they had invested lacked any equity to pay them out as
preferred shareholders. I conclude that Ms. Walton’s reference in her net worth statement to
$5.77 million of preferred shareholders in “44b” Park Lane Circle was her way of saying to the
preferred shareholders that she would protect them out of the proceeds of the severed “44b”
portion of the Park Lane Circle property once it was sold. That evidence demonstrates that if
Ms. Walton thinks it fit to pay a creditor, she will work to do so; if she does not, she won’t. In
Ms. Walton’s worldview, her discretion is absolute, and her creditors must abide by the exercise
of her discretion and the preferences she accords certain creditors.
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Renovations to 44 Park Lane Circle

[149] The evidence also disclosed that funds originating in a Schedule B Company, Tisdale
Mews, were used to fund $268,104.57 in renovations to the Waltons’ 44 Park Lane Circle home.
Ms. Walton justified the use of those funds by stating that “Rose & Thistle funded 100% of the
$268,104.57 purchases before any cheques were sent out of the Tisdale Mews account” and,
overall, Rose & Thistle transferred more money to Tisdale Mews than it had received from that
Schedule B Company. In his November 5 Reasons Newbould J. considered that evidence from
Ms. Walton and concluded that “no reasonable explanation has been provided” for the use of the
Tisdale Mews funds.

F. 2 Kelvin Street and 0 Luttrell Avenue
Inspector

[150] 6195 Cedar Street Ltd., a Walton Schedule C Company, purchased 2 Kelvin Street,
Toronto, on April 17, 2012, for $1.8 million, with a mortgage in the amount of $1.44 million
registered against title.

[151] The Inspector reported that funds totaling approximately $221,000, primarily sourced
from funds paid by the Applicants to a Schedule B Company, were transferred to the Rose &
Thistle account on April 17, 2012 and, in turn, transferred that day to Cedar. The opening
balance in the Rose & Thistle account on April 17 was $10,285. A $700,000 equity investment
made by the Applicants to Fraser Lands Ltd. that day was transferred out of that Schedule B
Company’s account to the Rose & Thistle account.

Froese

[152] Froese stated: “We agree with the Inspector that $221,000 traces through the Rose &
Thistle clearing account to 6195 Cedar, with a limited amount of co-mingling in the clearing
account in or around April 17,2012.”

Applicants’ evidence

[153] Mr. Reitan deposed that the property at 0 Luttrell was adjacent to the one at 2 Kelvin
Street. A Walton company, Bible Hill Holdings Ltd., purchased the Luttrell property on
November 15, 2012. Norma Walton did not disclose the Respondents’ ownership interest in that
property in her affidavit sworn December 17, 2013; she only later admitted that ownership
interest as a result of inquiries from Applicant’s counsel. Mr. Reitan also deposed, in paragraph
164 of his June 26, 2014 affidavit, that up to $152,950 of a $318,392 November 13, 2012
contribution by Dr. Bernstein to Salmon River Properties Ltd. in respect of 0 Trent Avenue was
transferred through the Rose & Thistle account to Bible Hill Holdings Ltd. to finance the
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acquisition of 0 Luttrell. Having reviewed the supporting documents filed by Reitan to reach
that conclusion, I accept his analysis.

G. 26 Gerrard Street (Gerrard House Inc:)
Inspector

[154] Gerrard House Inc., a Schedule C Company, purchased 26 Gerrard Street, Toronto, on
December 20, 2011, for $5.5 million, at which time two charges were registered totaling $4.95
million.

[155] The Inspector reported that it appeared that funds totaling approximately $371,200,
primarily sourced from funds paid by the Applicants to the Schedule B Companies, were
transferred to the Rose & Thistle account on December 20, 2011 and, that same day, were
transferred to Gerrard House.

[156] The opening balance in the Rose & Thistle account on December 20 was $40,369. Most
of three mortgage advances made by the Applicants that day to three Schedule B Companies
were transferred to the Rose & Thistle account: $278,200 from Liberty Village Properties Ltd.;
$39,900 from Riverdale; and, $120,400 from Wynford.

Froese

[157] Froese agreed with the Inspector that “$371,200 traces through the Rose & Thistle
clearing account to Gerrard House, with a very limited amount of co-mingling in the clearing
account on December 19 and 20, 2011.”

H. The Froese critique of the Inspector’s “snapshot” approach

[158] In its report Froese criticized the Inspector’s tracing analysis because it was a “snapshot”
tracing which, while accurate in and of itself, did not reflect the history of other transfers into
and out of Rose & Thistle and a Schedule C Company. Froese expressed the view that the
determination of the amount owing to or from Rose & Thistle to a Schedule C Company should
be based upon the net amount owing as at December 31, 2013.

[159] The Inspector responded to this criticism in its Fifth Report emphasizing that “the tracing
charts at Appendix F are intended to provide a snapshot of activity at a particular point of time.
Funds transferred to or from the relevant company outside of the time period are not captured.”

[160] Let me comment on two principles which guided Froese’s analysis — one implied; the
other stated. First, Froese made no comment on the propriety of the Respondents’ pooling funds
advanced by the Applicants with other Schedule B Company funds, Rose & Thistle funds,
Schedule C Company funds, and amounts advanced by third party investors in respect of
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Schedule C Companies. Second, Froese was of the view that the appropriate way to approach
the issue of who owed whom what involved looking. at the state of the various net balance
accounts amongst the Schedule B Companies, Rose & Thistle and Schedule C Companies at a
particular point of time. In his report Froese frequently used December 31, 2013 as that point of
time.

[161] While I understand the technical reasons why Froeses followed those principles when
conducting his analysis, the principles did not take into account the critical feature of the context
surrounding all of those inter-company transfers of the Applicants’ funds — they should never
have happened. The contracts between the Applicants and the Respondents contained provisions
designed to ensure that funds advanced by the Applicants to a Schedule B Company did not leak
out from that company’s account and that third-party investment funds did not leak into the
Schedule B Companies. The Waltons utterly ignored those contractual obligations, with several
consequences:

(i) Funds advanced by the Applicants to Schedule B Companies in fact ended up going
to Walton-owned Schedule C Companies, a fact acknowledged by Froese;

(ii)  The pooling of the Applicants’ funds with others by the Respondents has caused
significant difficulties in ascertaining precisely what happened with all of the funds
advanced by the Applicants. That difficulty was caused by the Respondents
systematically ignoring their contractual obligations. The Respondents had complete
control over all of the funds. The co-mingling of the Applicants’ funds with others
was a problem solely of the Waltons’ making; and,

(iii)  To contend that one should look at the net balances owed between Rose & Thistle
and a Schedule C Company at a more recent point of time, rather than focusing on
transfers which made available Applicants’ funds for Schedule C Companies to
acquire properties, ignored the fact that the transfer of Schedule B Company funds to
Schedule C Companies at times when a Schedule C property was acquired should
never have happened in the first place and that “but for” the transfer of Applicants’
funds to Schedule C Companies, the latter would not have been able to acquire the
Schedule C Property.

In my view, for the Respondents to use an expert’s report to argue that the Inspector’s analysis of
the tracing of Applicants’ funds into Schedule C Companies lacked absolute precision does not
help the Respondents’ case at all. It amounted to nothing more than chipping away at the edges
of inter-company transfers which the Waltons should never have made. It also reinforced the
utter failure of the Waltons to discharge the onus on them of explaining precisely what had
happened with the Applicants’ funds. For the Waltons to be able to rely on net inter-company
balances at, say December 31, 2013, in opposition to the Applicants’ claims for relief against
Schedule C Companies, they would have to demonstrate that all of the Applicants’ funds which
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were transferred at an earlier point of time into a Schedule C Company to fund its acquisition of
a property ultimately found their way back into the Schedule B Company from which they
originated and were used only by that Schedule B Company. That the Respondents have not
done, or even tried to do. As a result, I do not accept the opinion proffered by Froese that the
better way of assessing transfers to Schedule C Companies is to ascertain the net balance owing
by or to a Schedule C Company at some point of time long after the Applicants’ funds had been
made available to the Schedule C Company to acquire a property — a benefit to the Waltons and a
detriment to Dr. Bernstein. »

I. The “trending up” of transfers to the Schedule C Companies

[162] The Inspector performed an overall analysis of the net amounts transferred from Schedule
B Companies to Rose & Thistle and from Rose & Thistle to Schedule C Companies during the
period October, 2010 to December, 2013. The net amount transferred from Schedule B
Companies to Rose & Thistle was $23.68 million and the net amount transferred from Rose &
Thistle to Schedule C Companies was $25.37 million. The Inspector stated, in its Fifth Report:

The Inspector’s analysis shows a consistently increasing net transfer from the [Schedule
B] Companies to Rose & Thistle. In other words, even if some amounts were transferred
to the Companies by Rose & Thistle, these returns did not keep pace with the steady flow
of funds from the Companies to Rose & Thistle and from Rose & Thistle to the Walton
Companies.

[163] In its Fifth Report the Inspector included a chart and graph which compared the net
amount of transfers from the Schedule B Companies to Rose & Thistle with the net amount of
transfers from Rose & Thistle to Walton Companies for each month from October, 2010, when
the Applicants made their first investment, to December, 2013. The Inspector reported:

The graph depicts the net amount transferred as at the end of each month. The graph
indicates a steady trend upwards. That is, the net amount transferred from [Schedule B]
Companies increased, on a month over month basis for most months. The transfers from
Rose & Thistle to Walton Companies increased in most months in a similar ratio....

The timing and quantum of the transfers described above is not consistent with the
Respondents’ contention that the transfers to Rose & Thistle represent payment for,
among other things, more than $20 million worth of construction work performed by or
on behalf of Rose & Thistle for the benefit of the Companies.

If the transfers had been related to construction work, a substantial portion of the funds
taken from the Companies would have to have been used to pay construction costs,
including contractors (if the work was subcontracted) or suppliers and labor (if the work
was performed by Rose & Thistle). Only the profit earned by Rose & Thistle on the
construction would have been available for transfer to the Walton Companies. However,
throughout the period examined, the amount transferred to the Walton Companies and the
amount transferred from the Companies increased at approximately the same pace. In
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every month examined, the amounts transferred to the Walton Companies represented a
significant percentage of the amount transferred from the Companies. There is no
evidence that the Respondents had sufficient resources to fund both the transfers to the
Walton Companies and the work shown on the invoices that they have proffered to justify
those transfers. '

J. Preferred Shareholders of some Schedule C Companies

[164] What evidence was filed on these motions to explain the sources of funding available to
the Schedule C Companies other than the funds of the Applicants which were transferred by the
Waltons out of the Schedule B Companies? Ms. Walton deposed that there was $14,107,876 of
42 “innocent third party investors’ money” in the Schedule C Companies consisting of preferred
shareholders, common shareholders and debtors. A chart summarizing those investments -
Exhibit MM to her June 21, 2014 affidavit - only recorded $7.7 million in investments and it did
not provide any back-up documentation to verify the investments.

[165] Ms. Walton also filed affidavits or statements from 30 preferred shareholders in five
Schedule C Companies: Front Church Properties, Academy Lands, The Rose & Thistle Group,
Cecil Lighthouse and 1793530 Ontario. Each shareholder deposed to the “value” of his or her
preferred shares (or in some cases loans) in Schedule C Companies. The particulars are set out
in Appendix “B” to these Reasons.

[166] I am not prepared to accept that the “value” each shareholder attributed to his or her
shares reflected that actual amount invested by the shareholder. Some of the affidavits strongly
suggested that shareholders were including capital appreciation and accrued dividends or
distributions in the “value” of their investments. For example, Christine DeJong deposed that
she had advanced $716,906 to United Empire, a Schedule C Company, in January, 2013, and
stated that the value of her shares, according to the Respondents, was now $992,750. However,
taking that “value” evidence from preferred shareholders at its highest, it disclosed a “value” of
$8,780,817 attributed by those shareholders to their investments in the five Schedule C
Companies. ' '

K. Summary of findings on transfers of funds to Schedule C Companies

[167] Taccept, in large part, the tracing analysis performed by the Inspector on the Schedule C
Companies described above. I find that in the instances identified by the Inspector, in a brief
period of time the Waltons directed the transfer of funds advanced by the Applicants from a
Schedule B Company to a Walton-owned Schedule C Company, through Rose & Thistle, and the
Schedule C Company used those funds to purchase a property. In the result, I find that the
following amounts of the Applicants’ funds were used to purchase or discharge encumbrances on
Schedule C Properties:

() 14 College Street: $1,314,225 ($330,750 + $983,475);
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(ii) 3270 American Drive: $1.032 million;
(iii) 2454 Bayview: $1.6 million;
(iv)  346E Jarvis St.: $937,000;
(v) 44 Park Lane Circle: $2.5 miliion;
(vi) 2 Kelvin Street: $221,000;
(vii) 0 Trent: $152,900; and,
(viii) 26 Gerrard Street: $371,200.
[168] T also accept the following conclusion of the Inspector:

[TThe Inspector has concluded that the Respondents used new equity invested in, and
mortgage amounts advanced to, the [Schedule B] Companies by the Applicants to fund
the ongoing operations of other Companies and the Walton Companies. Almost every
time the Applicants advanced funds to one of the Companies, a significant portion of
those funds was transferred to Rose & Thistle. In some instances, funds could be traced
directly into a Walton Company. In other instances, funds could not be traced directly
because the Applicants’ funds were co-mingled with other funds in the Rose & Thistle
account. However, the Inspector has concluded that the Applicants’ investment in the
Companies was a major source of funds for the Walton Companies.

C. Other issues concerning Schedule C Properties
Ci1 Galloway Road

[169] Highland Creek Townes Inc., a Walton company, owned the property at 232 Galloway
Road, Toronto. On May 18, 2011, Dr. Bernstein, through his company 368230 Ontario limited,
advanced a mortgage loan to Highland Creek. The principal amount of the mortgage was $4.05
million, advanced in two tranches. The mortgage matured on June 30, 2012. It was guaranteed
by Norma and Ron Walton. '

[170] Mr. Reitan deposed that his review of the title for the property disclosed that Ms. Walton
had caused the discharge of Dr. Bernstein’s mortgage in August, 2012 notwithstanding that the
full amount of the principal had not been repaid. There was no dispute that the discharge was
done without Dr. Bernstein’s knowledge, consent or approval. ~ When this discharge was
discovered, Dr. Bernstein pressed Ms. Walton to pay out his mortgage on Galloway. Dr.
Bernstein emailed Ms. Walton on October 1, 2013, asking what she had done with the $6 million
in mortgages on the Don Mills Road properties and he continued:
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You promised to pay out the Galloway mortgage by September 30. I do require, and I
did expect the funds. When can this be paid out?

[171] Ms. Walton’s email response of the same date ignored that question and, instead, pressed
Dr. Bernstein to stop his public litigation and move their dispute into “a private setting
immediately”. That prompted the following response from Dr. Bernstein:

Dear Norma,

And the $6M is located ??

And the Galloway mortgage is being paid out on 7?

I cannot get answers asking you directly — what other options do I have?

[172] On his July 9, 2014 cross-examination Dr. Bernstein testified that he still had not been
paid out on the Galloway mortgage.

[173] Ms. Walton’s unilateral discharge of Dr. Bernstein’s mortgage on the Galloway property
without the payment in full of the amount due under the mortgage provided another example of
Ms. Walton’s pattern of breaching her contracts with Dr. Bernstein, as well as a pattern of
oppressive conduct by Norma and Ronauld Walton, as directors and officers of corporations,
against the interests of Dr. Bernstein as a corporate creditor.

C.2 30/30A Hazelton

[174] The Respondents seek court approval to sell 30 Hazelton, a Schedule C Property, to
1659770 Ontario Inc., the corporate profile for which lists Jennifer Coppin as the director and
officer. George Crossman, a lawyer at Beard Winter LLP, deposed that in 2009 he had been
involved in a real estate transaction in which Jennifer Coppin offered to purchase his client’s
condominium unit through 1659770 Ontario Inc. Ms. Coppin was charged criminally in respect
of that transaction, it being alleged that she had altered the agreement of purchase and sale to
inflate the purchase price to secure higher financing. Mr. Crossman deposed that he understood
it was a term of Ms. Coppin’s probation that she not engage in any further real estate dealings.

VII. Explanations Proffered by Ms. Walton for the Use of the Applicants’ Funds

[175] Ms. Walton proffered several explanations for the Respondents’ use of the Applicants’
funds, some of which I have already considered. Nonetheless, this section will summarize and
consider each proffered justification.

32 Bernstein CX, Q. 1198.
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A. Dr. Bernstein was a silent partner and did not insist on the strict observance of the
agreements

[176] A major theme of Ms.  Walton’s affidavits was that Dr. Bernstein wanted to be a silent
partner with the result that over the years he did not insist upon strict compliance with the
agreements’ reporting obligations. That led Ms. Walton to contend in her factum: “Bernstein
acquiesced to Walton managing the portfolio in Walton’s sole discretion”.

[177] The evidence did disclose that during the initial two years of the parties’ business
relationship, Dr. Bernstein appeared to be content with receiving only periodic reports from Ms.
Walton or answers to specific questions which his accountants posed. As Dr. Bernstein stated on
his cross-examination, “I just assumed you were following protocols for our agreements...”*

[178] By September, 2012 Dr. Bernstein and his accountants were beginning to ask more
pointed questions, including requesting financial statements for the Schedule B Companies. By
March, 2013, Dr. Bernstein was requiring the Respondents to secure his approval for payments
over $50,000 from Schedule B Companies as stipulated by the agreements. In June, 2013 Mr.
Reitan requested detailed information about Dr. Bernstein’s investments and raised specific
concerns with Ms. Walton. Although this course of conduct would prevent Dr. Bernstein from
relying on the Respondents’ failure to provide monthly reports in the early part of their
relationship as an event of default under the agreements, Dr. Bernstein most certainly did not
waive his entitlement to receive any reports under the agreements. When Dr. Bernstein began to
request them, he was entitled to receive them.

[179] The evidence also disclosed that even in September, 2013, as the relationship between the
parties was breaking down and Dr. Bernstein was becoming quite vocal in his demand for a
proper accounting of his money, Norma Walton was not prepared to adhere to the terms of her
agreements with Dr. Bernstein. Those agreements stipulated that no refinancing of a property
would take place without his approval. On September 20, 2013, Ms. Walton emailed Dr.
Bernstein advising that the $3.27 million mortgage on 140/150 Queen’s Plate Drive was coming
due at the end of the month and that she had arranged a new mortgage for $3.35 million which
would close in early October. Ms. Walton had signed the term sheet for the replacement
mortgage on September 18, 2013, without first securing Dr. Bernstein’s approval. Dr. Bernstein
emailed her on September 23 insisting that she comply with the terms of their agreement and
obtain his approval for any decisions regarding refinancing before they were made. Ms.
Walton’s response was telling because it revealed her complete unwillingness to follow the
contractual terms which bound her:

3 Ipid., Q. 1318.
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We are up against a deadline such that if we do not refinance, Carevest will call our loan.
I have been working hard to arrange refinancing and initially we tried to get BDC on
board but they won’t provide funds without site plan approval. Hence I arranged for
Stephen to provide the mortgage. I would assume that is agreeable given the alternative
is calling the loan, no?

Even when Dr. Bernstein subsequently agreed to refinance on the basis of a new $3.27 million
mortgage, Ms. Walton proceeded to put in place a mortgage for an increased amount, $3.35
million.**

[180] From this I conclude that Ms. Walton was prepared to ignore not only the contractual
language which bound her, but also the express: instructions of her co-investor. Instead, Ms.
Walton simply did as she saw fit irrespective of her legal obligations.

B. The pooling of funds was permissible or at least not wrongful

[181] Ms. Walton deposed that when she was managing the jointly-owned portfolio of
companies, she used Rose & Thistle “as a clearinghouse account to smooth cash flow across the
portfolio.” In its First Report the Inspector recorded the explanation Ms. Walton had provided
for the pooling of funds:

Ms. Walton confirmed to the Inspector that equity contributions to, and income received by,
the [Schedule B] Companies were centralized and co-mingled in the Rose & Thistle account, -
which Ms. Walton described as a “clearing house”. Ms. Walton provided the following
explanations for this practice:

(a) Since the Properties are at various stages of development, some are cash flow positive
and others cash flow negative. The transfers to and from the Rose & Thistle account
“smooth out” the cash flow of the companies; and,

(b) Rose & Thistle does not bill for services that it provides on a regular basis and some
transfers were in the nature of payments for services that have been provided but not
yet invoiced. '

[182] In its Fifth Report (July 1, 2014) the Inspector reported:

The Respondents provided the Applicants with a pro forma setting out the anticipated
cost of completing planned development and/or construction on each project. The
Applicants invested 50% of the budget shown on the pro forma but these funds were
dispersed among the [Schedule B] Companies and Walton Companies. Accordingly, the

3 See the email exchanges at Motion Record of the Applicants, Volume 3, Tab 119.




- Page 63 -

funds invested by the Applicants in a Company did not remain available to that
Company. : - .

Since the Companies did not retain the amounts that the Applicants invested, almost
every Company required outside funding in order to complete the work shown on the
relevant pro forma. These funds appear to have been drawn in some cases (including
those illustrated in Appendix F to the Fourth Report) from new equity investments and
mortgage advances by the Applicants. In other words, new advances to one Company
appear to have been used to fund the existing obligations of other Companies or Walton
Companies. - '

[183] On his cross-examination Froese stated that the companies managed' by the Respondents
did not have any controls in place designed to prevent the co-mingling of funds or the movement
of funds from Schedule B Companies to Rose & Thistle and on to Schedule C Companies.

Froese stated that depending on the arrangement between the parties and the companies, you

would expect controls to be in place if the arrangements called for that.*

[184] In its Fifth Report the Inspector discussed the cohsequénces of the pooling or co-
mingling of funds advanced to the Schedule B Companies by the Applicants:

The Inspector notes that the Respondents’ position that they are owed funds by the [Schedule
B] Companies is premised on the assumption that every Company is responsible for every
other Company’s debts to Rose & Thistle. The Respondents assert that if Company A owed
Rose & Thistle $1 million and Company B had $1 million in its bank account, they were
entitled to take payment from Company B for the debt owed by Company A. This is
significant since the contract governing investment into each Company provided that the
Respondents were to provide equity funding once the Applicants’ equity investment was
exhausted. The co-mingling of funds therefore had two important consequences: (i) the
Applicants’ equity investments were exhausted much more quickly because they were used to
fund alleged obligations across the portfolio and not only to fund one Company, (ii) the
Respondents were able to delay their own equity contributions by transferring funds from
other Companies instead of injecting new equity into the relevant Company. (emphasis
added)

[185] Notwithstanding the voluminous email correspondehce from Ms. Walton to Dr. Bernstein
reporting on the progress of projects, it was not until June 13, 2013 that she. told him that the
funds he was advancing to the Schedule B Companies were being pooled amongst those
companies, transferred to Rose & Thistle and also transferred to Schedule C Companies, when
she responded to Mr. Reitan’s June 7, 2013 complaint letter.

3 Froese CX, QQ. 91-96.
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[186] The pooling or co-mingling of funds was a critical breach of the obligations which
Norma and Ron Walton owed to Dr. Bernstein under their agreements. In her factum Ms.
Walton submitted: “It never occurred to Walton that Bernstein would object to the pooling of
funds”. I completely reject that submission; it is not in the least credible. One would have
thought that the “specific-purpose” clauses contained in each of the agreements for the Schedule
B Companies which the Waltons — both lawyers — had signed over the course of three years
would have provided Ms. Walton with good reason to think that Dr. Bernstein would object to
the pooling of funds since such pooling contravened those agreements. Ms. Walton’s
protestation of innocent, but mistaken, belief on this issue simply was not credible.

[187] In addition, based on the evidence adduced I find that:

@) The Applicants were not aware that the Respondents were withdrawing funds from
the Schedule B Companies’ bank accounts for any purpose other than the costs of the
associated property; '

(i)  The Applicants did not know that funds from Schedule B Companies were transferred
or diverted to the Rose & Thistle “clearing house” bank -account because the
Respondents, in particular Ms. Walton, deliberately hid those transfers from the
Applicants; and,

(iii) The Waltons deliberately did not tell the Applicants that they were using funds
advanced by the Applicants to Schedule B Companies for their own personal
purposes and benefit and for the benefit of the Schedule C Companies which they
owned or controlled.

C. Production of the general ledgers of the Schedule B Companies

[188] As an exhibit to her June 21, 2014 affidavit Ms. Walton produced the detailed general
ledgers for each of the Schedule B Companies. She viewed the production of the general ledgers
as amounting to a full accounting of the Applicants’ funds as previously ordered by this Court. It
was not. Those general ledgers had been produced to the Inspector last October. They did not
enable an analysis of the Applicants’ funds transferred from the Schedule B Companies to Rose
& Thistle, and then to the Schedule C Companies, so they did not satisfy the Respondents’
obligation to provide a full accounting of how the Respondents had used the Applicants” funds.

D. The Respondents previously had provided a full accounting

[189] Ms. Walton submitted that the Respondents had provided a full accounting of the use of
the Applicants’ funds and sought a declaration to that effect. This was an argument which Ms.
Walton had made on several other occasions, as summarized in my Reasons of May 20, 2014:
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To date the respondents have failed to comply with orders of this Court requiring them to
provide an accounting of monies received from the applicants. The trail starts with the
October 25, 2013 order of Newbould J. where, at paragraph 10, he ordered “that the
Respondents shall provide forthwith a full accounting of all monies received, disbursed,
" owed to and owed from the Schedule “B* Corporations and The Rose & Thlstle Group
Ltd. smce September, 2010 to the present”.

In her affidavit sworn December 17, 2013, Walton deposed, in response to the applicants’

allegation that she had failed to provide a full accounting, that “I have provided all

information/documentation to the Receiver/Manager”, and she proceeded to give some
details, concluding: “The Recelver/Manager is in possession and control of all financial
documents held by the Walton Group in relation to the Schedule B Companies, and all
documents related to the Rose and Thistle Group have been provided to him.” In his
endorsement made January 20, 2014, Newbould J. rejected Walton’s contention that the
respondents had provided a full accounting. He concluded they had not, and he ordered:

Ms. Walton is to provide the accounting ordered in paragraph 10 of the order of
October 25, 2013 no later than January 31, 2014. Delivering records to the
Manager is not an accounting. -

Notwithstanding that clear ﬁnding and further order by Newbould J., in her notice of
motion dated March 31, 2014, Walton sought an order that the applicants “clarify what is
meant by the term ‘a full accounting of all monies received, disbursed, owed to and owed
from Schedule ‘B’ Corporations and The Rose and Thistle Group Ltd. since September
2010 to the present’ as found in the October 25, 2013 Order.” In her affidavit of that date
Walton deposed:

I have heard the Applicants complain a number of times to the Court that I have
not provided an accounting as ordered on October 25, 2013. I have sworn an
affidavit wherein I explain what I provided by October 28, 2013 to fulfill this
requirement.

As noted, back on January 31 Newbould J. held that the respondents had not delivered
the ordered accounting and directed them to do so. They have not done so. Moreover, it
is not for the applicants to explain the meaning of an order of this Court; that job falls to
the judges of this Court. When Walton raised this point at a recent hearing before me, I
informed her that a full accounting would involve explaining what had happened to every

penny of the money invested by Dr. Bernstein with the respondents. That has not

occurred, and that most serious failure by the respondents weighs heavily in considering
what part, if any, of the net proceeds of the sale from the Gerrard Street Property should
be made available to them for their personal use or benefit.*®

%62014 ONSC 3052, paras. 97-100.
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As I have found above, and will discuss further below, the Respondents still have not provided
the ordered accounting.

[190] Finally, on this point, in his order dated November 1, 2014, Newbould J. directed the
Respondents to pay the Inspector’s fees.” They failed to do so. In ‘a March 21, 2014 Order
Newbould J. directed the Inspector to examine the Respondents about their non-payment of fees.
The Inspector commenced his examination of Norma Walton on April 11, 2014. Prior to the
examination Ms. Walton had not produced documentation relating to her financial situation; at
the examination Ms. Walton gave numerous undertakings to produce such documentation. As of
the date of the Inspector’s Fifth Report (July 1, 2014), Ms. Walton had fulfilled or partially
fulfilled 8 of the 39 undertakings given at her examination.. According to the Inspector, the
remaining 31 undertakings remained entirely unsatisfied, including the important undertaking to
provide copies of bank statements relating to the Walton Schedule C Companies. In its Fifth
Report the Inspector stated that Ms. Walton had advised she would answer the balance of her
undertakings once she had filed her evidence for the July 16 hearing. At the hearing I inquired
whether Ms. Walton had delivered those outstanding undertaking answers. She had not.

E. The charts attached to the June 21, 2014 Norma Walton affidavit

[191] In paragraphs 10 through to 14 of her June 21, 2014 affidavit, Norma Walton attempted
to account for the $23.68 million in net transfers from Schedule B Companies to the Rose &
Thistle Group, and in paragraph 49(1) of her Factum Ms. Walton argued that “everything that
was transferred from the jointly owned properties to Rose and Thistle had been accounted for as
monies used by Rose and Thistle to purchase, renovate or manage the joint portfolio.”

E.1 Construction work billed by Rose & Thistle

[192] The chart contained in paragraphs 11 and 13 of her affidavit, as well as Tab A to her
Factum (which I will call the “Reconciliation Chart”), recorded that $8.5 million of construction
work had been performed by Rose & Thistle for Schedule B Companies between January, 2011
and February, 2012, specifically for the Spadina, Eglinton, Wynford and Atlantic properties.
Ms. Walton stated that she had prepared the Reconciliation Chart with the assistance of Mr.
Bucci, the CFO of Rose & Thistle; she did not explain why Mr. Bucci had failed to provide any
evidence in this proceeding, especially evidence which would provide an accounting of the
Applicants’ funds. '

[193] Ms. Walton deposed that she was unable to complete the analysis for the construction
work performed on projects after February, 2012 because she was still awaiting the reports
prepared by her cost consultants. That explanation made no sense and I do not accept it. As
described above, the cost consultants simply relied upon accounting summaries provided to them
by Rose & Thistle. Put another way, the cost consultants merely used information already in the
possession of Rose & Thistle to prepare their reports. It therefore makes no sense that Rose &
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Thistle would be unable to use information already in. its possession to explain the total amount
of construction costs which it contended it had incurred on behalf of the Schedule B Companies.

[194] In her Factum Ms. Walton argued that Rose & Thistle was entitled to up to an additional
$17.070 million for construction costs based on the cost consulting reports.’’ I give no credence
whatsoever to that argument. On the contrary, I found earlier in these Reasons that the
Respondents had failed to account for and to justify the amount of the construction costs
invoiced by Rose & Thistle to the Schedule B Companies.

E.2 Management fees

[195] Ms. Walton explained that $1.183 million of the net transfer could be explained by
management fees which Rose & Thistle had billed to the Schedule B Companies. Earlier in
these Reasons I accepted the reconciliation between the Inspector and the Respondents of $1
million in management fees.

E3 Property maintenance costs

[196] Ms. Walton’s Reconciliation Chart also recorded $2.58 million in property maintenance
costs performed by Rose & Thistle. In the Supplement to its Fifth Report the Inspector stated:

Ms. Walton’s chart includes property maintenance fees charged to the Properties. The
Inspector understands that these costs represent costs incurred by Rose & Thistle on
behalf of the [Schedule B] Companies with respect to maintenance of the various
Properties. The Inspector has not been provided with back-up documentation in respect
of these fees.

I find that the Respondents have not established, on a balance of probabilities, that they incurred
such maintenance costs on behalf of Schedule B Companies.

E.4 Deposits paid by Rose & Thistle for Schedule B Properties

[197] The Reconciliation Chart also recorded $6.657 million in deposits paid by Rose & Thistle
for the purchase of Schedule B Properties. The Inspector, in the Supplement to its Fifth Report,
stated:

The Inspector understands that in some cases Dr. Bernstein funded the deposits by
payments directly into the Rose & Thistle account. Accordingly, Ms. Walton appears to
state that the Waltons funded their share of deposits on some properties by drawing funds
out of other [Schedule B] Companies. These transfers do not appear to represent payment

*7 Walton Factum, paras. 49(f), (g) and (i).
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for services rendered by R&T because all such services appeared to be shown elsewhere
on Ms. Walton’s chart.

Put simply, Ms. Walton’s chart, if correct, appears to indicate that Dr. Bernstein funded
his share of the listed deposits directly and the Walton’s share of those deposits indirectly
(since the Waltons used funds that Dr. Bernstein had previously contributed to another
company).38 :

[198] Let me express my profound displeasure and frustration at the way the Waltons’
“evidence” on this point was developed. Last year the Waltons were ordered to provide a full
accounting of the funds advanced by Dr. Bernstein. They failed to do so, as was found by both
Newbould J. and myself in earlier reasons. Yet, in her June 26, 2014 Affidavit and her Factum
filed July 15, 2014, Ms. Walton, for the first time, argued, through her Reconciliation Chart that
Rose & Thistle had paid for $6.657 million in deposits for Schedule B Properties for which
accounting recognition previously had not been given. That spawned a flurry of responding
submissions from other parties on the point, both before and after the hearing, ultimately
culminating with Ms. Walton massaging a reply chart put in by the Applicants (Mr. Reitan’s
Schedule “E”) to contend that the Waltons in fact had injected $8.933 million in equity into the
Schedule B Companies, an assertion for which the -Waltons had adduced no concrete,
forensically verifiable evidence!

[199] That is no way in which to perform an accounting.

[200] Since last October the Waltons have been subject to an order of this Court requiring them
to account. For eight months they ignored that order. Frankly, what appears on Ms. Walton’s
Reconciliation Chart should have been put before the Inspector last October so that proper
consideration could have been given to the arguments set out in it. I am thoroughly unimpressed
by Ms. Walton’s last minute effort to “jam through” an accounting. Her breach of the previous
accounting order, together with the last minute nature of her accounting attempt, combine to
justify a high degree of skepticism towards the arguments embedded in the Reconciliation Chart.

[201] -Returning to the property purchase deposits, I would observe that the “back-up” Ms.
Walton provided for these deposits at Exhibit B to her June 26, 2014 affidavit in large part
consisted of Rose & Thistle bank account statements, certain entries on which bore handwritten
asterisks, unaccompanied by any other explanation. I infer that the asterisked entries
corresponded with the deposits recorded on Schedule A to her Factum. Her Exhibit B also
contained copies of a number of Rose & Thistle cheques, only some of which seemed to have
anything to do with deposits for purchases of land. However, Ms. Walton failed to show how

%% Ms. Walton understood that all monies provided by Dr. Bernstein to the Schedule B Companies, whether directly
or through Rose & Thistle, would be included in the $78.48 million “transferred to Rose & Thistle” total.
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those payments made by Rose & Thistle were recorded on the books and records of .Rose &
Thistle and the relevant Schedule B Company, a most material omission in her argument.

[202] In any event, I do not accept Ms. Walton’s argument on this point. In Appendix E to its
Fourth Report. the Inspector reported that for the period under review it had identified $78.42
million in transfers from Schedule B Companies to Rose & Thistle and $54.739 million in
transfers from Rose & Thistle to Schedule B Companies, for a net transfer of $23.68 million
from Schedule B Companies to Rose & Thistle. Ms. Walton contended, in her July 15, 2014
Factum, that the $23.68 million in net transfers from Schedule B Companies should be reduced
by, or could be partially accounted for by, $6.657 million in deposits made by Rose & Thistle in
respect of Schedule B Properties. According to her Reconciliation Chart, those deposits spanned
the period from September, 2010 (Eglinton) to April, 2013 (620 Richmond). Had Rose &
Thistle transferred to- Schedule B Companies funds for deposits on Schedule B Properties —
whether Bernstein funds or non-Bernstein funds - one reasonably would expect that those
deposits would have been taken into account in the transfers from Rose & Thistle to Schedule B
previously reported by the Inspector because the books and records of Rose & Thistle would
have recorded such inter-company transfers. To take them into account again, as Ms. Walton
seemed to argue, would amount to double-counting or, as put by the Inspector in the Supplement
to his Fifth Report, it would mean that “Dr. Bernstein funded his share of the listed deposits
directly and the Walton’s share of those deposits indirectly (since the Waltons used funds that
Dr. Bernstein had previously contributed to another company)”. In sum, I do not accept Ms.
Walton’s submission that deposits of $6.657 million should be recognized to reduce the net
transfer amount due from Rose & Thistle to the Schedule B Companies as found by the
Inspector.

E.S Equity withdrawals

[203] The Reconciliation Chart also recorded $3.615 million representing a December 2011
and June, 2012 “Dr. Bernstein purchase from Walton in the schedule B” [Tisdale and 875 Queen
Street East] of $1.4 million and $2.215 million respectively. Ms. Walton deposed that those
amounts related to Dr. Bernstein “buying into a company after we had already owned the
company for a period of time”. That “earned equity”, according to Ms. Walton, further reduced
the net transfers from Schedule B Companies to Rose & Thistle. I do not accept Ms. Walton’s
submission on that point. I will turn now to the Respondents’ “earned equity” argument in
which two properties figured prominently — the property at 875/887 Queen Street East held by
Red Door Developments Inc. and Red Door Lands Inc. (which I discussed earlier in the context
of 44 Park Lane Circle), as well as the Tisdale Mews property at 78 Tisdale Avenue.

875/887 Queen Street East

[204] In Section VLE of these Reasons I rejected Ms. Walton’s argument that she had been
entitled to withdraw $2.32 million in “earned equity” from funds advanced by Dr. Bernstein for
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875/887 Queen Street East and, instead, found that the Waltons had misappropriated to their own
personal use on June 25, 2012 funds advanced by Dr. Bernstein to acquire their personal
residence at 44 Park Circle Park Lane Circle and, by so doing, Norma and Ron Walton had
deceived Dr. Bernstein and engaged in fraud. ' B

78 Tisdale Avenue

[205] In his Third Report dated January 15, 2014, the Inspector set out the explanation it
received from Ms. Walton for the Tisdale transaction:

In the case of Tisdale, Ms. Walton purchased the property for approximately $1.4
million. Rose & Thistle performed development work on the property before Dr.
Bernstein invested in it. In the relevant agreement between the parties dated January 11,
2012... Dr. Bernstein bought 50% of the shares of Tisdale based on an agreed-upon value
of approximately $6.7 million. Ms. Walton therefore had one half of that amount,
approximately $3.35 million in equity in Tisdale immediately after Dr. Bernstein’s
investment. Rose & Thistle delivered an invoice to Tisdale dated January 1, 2012... that
purported to charge fees to Tisdale in the amount of approximately $4.4 million. Ms.
Walton subsequently advised the Inspector that the purpose of the transaction was to
effectively adjust her equity to draw out the increase in value between the time she
purchased the company and Dr. Bernstein’s buy-in. An adjustment to Ms. Walton’s
equity account on the books of the company has been recommended by the company’s
external accountant. The Inspector questioned the propriety of Rose & Thistle delivering
an invoice purportedly charging fees as a mechanism to reflect a distribution of equity to
a shareholder. Upon being challenged by the Inspector, Ms. Walton reversed the invoice
and an increase was recorded to Ms. Walton’s equity on the balance sheet adding
approximately $4.4 million as a fair market value adjustment. The Inspector understands
that Ms. Walton relies upon this increase in her equity account as a basis to explain
several expenses that she caused Tisdale to pay. The Inspector notes the paragraph 13 of
the agreement between the parties provides that equity is to be distributed to the
shareholders only after the property is developed and sold. v

[206] Ido not accept Ms. Walton’s explanation that she was entitled to treat funds advanced by
Dr. Bernstein for Tisdale as a return of equity to her. Again, the agreement the Waltons signed
with Dr. Bernstein did not permit such conduct. Section 7(a) stated that Dr. Bernstein would
provide $1.48 million of his 50% share of the joint $3.342 million equity investment upon
signing, while section 7(b) stated that “Walton has already provided the bulk of their equity and
they will provide another $191,000 in a timely manner as required as the Project is completed”.
Section 13 did not permit the payment out of capital until the project was “substantially
completed”. Consequently, the Waltons’ extraction of some of the funds advanced by Dr.
Bernstein on the basis that they were entitled to a return of capital or payment out of their equity
was in breach of their clear contractual obligations to Dr. Bernstein. They had no right to do so.
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[207] Further, as in the case of 875/887 Queen Street East, the Waltons did not inform Dr.
Bernstein that they intended to treat some of his equity injection as a return of capital to them.*
By failing to so inform Dr. Bernstein, at a time when they represented to Dr. Bernstein that no
capital would be withdrawn until the substantial completion of the project, the Waltons deceived

and defrauded Dr. Bernstein.
Comments by Froese on equity contributions
[208] In its report Froese stated:

Based on information attached to each Agreement, over the period from 2010 to 2013,
expected funding available at the date of purchase of the Bernstein properties exceeded
the funds required to purchase the properties by approximately $55.5 million. That is, the
pro forma information showed that there was significant excess funding available to
commence work on the projects. As well, Walton was to initially advance approximately
$14.5 million as compared to the $75.2 million to be advanced by Dr. Bernstein as an
equity investment (plus mortgage financing for certain properties).

The co-mingling of funds through the Rose & Thistle clearing account resulted in a
portion of the $55.5 million of excess funding at the date of purchase to carry the
properties without further funding requests of the shareholders, and also without the
immediate need for Walton contributions.

As previously noted, the agreements between Dr. Bernstein and the Waltons contained clauses
which provided that the Schedule B Company would “only be used to purchase, renovate and
construct, and sell” the specified property or “such other matters solely relating to the Project and
the Property.” While Froese’s comments about the co-mingling of funds reflected a theoretical
view about how funds could be used, they ignored the specific provisions in each of the
agreements between Bernstein and the Waltons about how the funds had to be used.

[209] Froese also stated:

This analysis supports the position of Norma Walton that Dr. Bernstein expected, or
reasonably should have expected, there to be a significant disparity in the initial
investment in the Bernstein properties, with Walton to fund future costs required to
complete each project.

With respect, such an assertion fell outside the proper scope of the opinions which Froese was in
a position to express, especially because there was no evidence to support such an assertion.

% Norma Walton’s email of December 27, 2011 made no mention of the Waltons extracting equity from Tisdale:
CX Bernstein, Ex. 18.
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E.6 Conclusion

- [210] In conclusion, I find that the Reconciliation Chart filed by Ms. Walton did not assist her
in accounting for the net transfers from the Schedule B Companies to Rose & Thistle. At the end
of the day, the Respondents have only justified an adjustment of $§1 million to the Inspector’s net
transfer figure based upon the reconciliation of management fees reached with the Inspector.

F. It was the receivership which caused the Applicants financial harm

[211] On several occasions during this proceeding Ms. Walton has contended that it was the
Applicants’ decision to seek the appointment of receiver which caused them financial harm. She
argued that had the Applicants allowed the Waltons to deal with the portfolio, everyone would
have been financially happy. In her June 21, 2014 affidavit, Ms. Walton again stated that a
valuation of the portfolio of Schedule B Properties the Respondents had commissioned from
Colliers right after the receivership order was made showed an appraised value of the portfolio of
$328.34 million. That appraisal was not placed before me in evidence; I am unable to comment
upon it.

[212] Moreover, Ms. Walton’s submission on this point ignored the simple fact that it was the
conduct of the Respondents in breaching the agreements by co-mingling funds and applying
some of the Applicants’ funds for unintended purposes, including self-dealing in favour of the
Respondents’ personal interests, that lies at the root of the current situation. The receivership
order was designed to mitigate the harm caused by the Respondents’ wrongful conduct.

VIII. Analysis: Overview

[213] I intend to proceed with the analysis of the parties’ claims by considering the groups or
packages of relief sought by them. The relief sought by the Applicants has evolved since the
service of their initial February Notice of Motion. Much of the relief requested by the
Applicants at the July hearing originated in their Consolidated Notice of Cross-Motion/Notice of
Motion dated February 14, 2014, which was originally returnable on March 5, 2014. For a
variety of reasons that hearing was adjourned until this past July. In their June 13, 2014 Fresh as
Amended Consolidated Notice of Motion, Notice of Cross-Motion and Notice of Return of
Application the Applicants expanded the scope of the relief to include some not requested by the
Applicants in their initial February Notice of Motion.

[214] At the hearing the Applicants amended and expanded the relief sought in two further
respects.  First, the Applicants advised that they had reached an understanding with the
mortgagees of some of the Schedule C Properties, as a resuit of which they were amending the
relief requested in respect of those properties. Second, the Applicants submitted a form of draft
order which went through three iterations during the course of the hearing and which further
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expanded the relief they sought. Ms. Walton took issue with what she described as the
“creeping” amendments the Applicants sought to make to their claims.

IX. Motion to amend the Notice of Application

[215] The Applicants sought an order granting them leave to issue and serve the Fresh as
Amended Notice of Application attached to their June 13, 2014 Consolidated Notice of Motion.
Ms. Walton submitted that it was inappropriate for Dr. Bernstein to continually seek to amend
his application to claim ever-expanding relief. She submitted that apart from any “ancillary
matters” flowing from the orders last year appointing the Inspector and the Mariager, Dr.
Bernstein should not be entitled to assert additional claims. Ms. Walton submitted:

This is Bernstein’s seventh proposed amendment to the application. He is not entitled to
continue to amend the application every time he decides he wants something further from
Walton. The proper route for him now is to come back through the receivership for
anything he wants within the receivership, and to launch a statement of claim if he
intends to sue for damages after the Schedule B accounting is completed. It is improper
form to claim damages through the seventh amendment to an application when the relief
originally sought has been finally determined.

[216] I do not accept Ms. Walton’s submission. The Respondents have ignored the October,
2013 Order to account. As a result, the Inspector had to expand the scope of its work, and only
through the Inspector’s investigations did a clearer — albeit still incomplete - picture emerge
about how the Respondents had dealt with the Applicants’ funds.

[217] As I read the Applicants’ proposed Fresh as Amended Notice of Application, they are
making the amendments in light of the evidence which has emerged through the Inspector’s
reports. That is a proper basis upon which to amend, and I therefore grant the Applicants leave
to issue and serve their proposed Fresh as Amended Notice of Application.

X, Analysis: Relief involving Schedule B Companies/Properties and the Individual
Respondents '

A. The relief sought
The Applicants

[218] Both the Applicants and Ms. Walton sought relief in respect of the Schedule B
Companies and Properties. On their part, the Applicants sought the following relief in their
Notice of Motion in respect of the Schedule B Companies and against the Individual
Respondents:




(i)

(ii)

(iii)

(iv)

)
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An order that the issued and outstanding shares in the Schedule “B” Companies held
by the Waltons be cancelled where shareholder equity had not been contributed by
them;

An order for restitution and repayment to the Applicants by the Respondents in the
amount of $78,420,418 for breach of contract, unlawful misappropriation and unjust
enrichment;

An order for restitution and repayment by the Respondents to the Applicants and/or
the Schedule B Companies, as appropriate, in respect of the fées of Schonfeld Inc., in
its capacity as Inspector and Manager in this proceeding, and of its counsel
Goodmans LLP;

An interim order directing the Respondents to disclose any agreements not heretofore
disclosed to cross-collateralize any obligations of the Schedule B Companies, the
Schedule C Properties or 44 Park Lane Circle, Toronto, Ontario; and,

An order that Schonfeld Inc. be appointed as Receiver over the Respondents, Norma
Walton and Ronauld Walton, for the purpose of ensuring payment in accordance with
any judgment of the Court in this proceeding.

[219] 'In the third iteration of the draft judgment and order filed by the Applicants at the July
hearing, they sought orders granting the following additional relief:

(M)

(if)

(iif)

(iv)

the continuation of the Orders of Newbould J dated October 4, 2013, October 25,
2013, November 5, 2013, December 18, 2013 and March 21, 2014, except as
modified by any order made by these Reasons;

holding the Respondents jointly and severally liable for restitution payable to the
Applicaﬁts in the amount of $78,420,418 for all funds diverted from the Schedule B
Companies and payment to the Applicants of the balance of those funds not otherwise
recovered by the Applicants from the sale of the Schedule B Properties;

indemnification by the Respondents of the Schedule B Companies and Applicants for
all principal amounts, plus interest, costs and penalties incurred by or on behalf of the
Schedule B Companies, in respect.of unauthorized mortgages registered on the
Properties, with that amount to be fixed;

indemnification by the Respondents of the Schedule B Companies and Applicants for

all amounts due and owing to creditors and lien claimants of the Schedule B
Properties and Companies, including costs, penalties and interest, of the Schedule B
Companies, with that amount to be fixed;
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) declaring that the Applicants had priority over any unauthorized interests in the
Schedule B Companies; and, '

(vi) allowing the Applicants to elect to treat funds advanced by them to the Schedule B
Companies, or any of them, as shareholder loans for the purposes of enforcement of
their remedies.

Ms, Walton
[220] On her part, Ms. Walton requested orders containing the following relief:

) a declaration that the Respondents had provided a full accounting of Dr. Bernstein’s
invested funds in the Schedule B Companies in full satisfaction of the October 25,
2013 Order;

(i)  removal of The Rose and Thistle Group Ltd. from the operatlon of paragraphs 3(b)
and (c) of the October 25, 2013 Order; and,

(i)  a determination by the Court, by way of the trial of an issue, of the amount of money
due from the Schedule B Companies to The Rose and Thistle Group Ltd. for work
done and not yet paid and an Order that the amount due be paid from sale proceeds of
the Schedule B properties.

B. Analysis
B1 Accounting

[221] I have found above that the Respondents have not provided the accounting mandated by
this Court’s October 25, 2013 Order.

[222] Ms. Walton sought to remove from the ambit of the October 25 Order the Respondent,
The Rose & Thistle Group Ltd., on the basis that the company was owned jointly by her husband
and herself and “no longer has any banking relationship with the Bernstein-Walton portfolio of
properties.” Since the Respondents have failed to provide the Court-ordered accounting, and
since Rose & Thistle was the conduit through which funds of the Applicants were directed by the
Waltons from the Schedule B Companies to Schedule C Companies, there is no basis to remove
Rose & Thistle from the operation of paragraphs 3(b) and (c) of the October 25,2013 Order. On
the contrary, it is necessary that Rose & Thistle remain subject to that order so that tracing efforts
can continue.

[223] Accordingly, I dismiss those portions of Ms. Walton’s motion.
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[224] The Applicants’ request for an order that the Respondents disclose any cross-
collateralization agreements not already disclosed is necessary for the proper performance of the
accounting order, and I grant it.

B.2 Transfers between Rose & Thistle and Schedule B Companies

[225] 1 have found that of the $23.6 million in net transfers from Schedule B Companies to
Rose & Thistle identified by the Inspector, the Respondents had only justified a reduction of $1
million in that number by reason of management fees billed. It follows that I dismsss Ms.
Walton’s audacious — but forensically unsupported — request for a trial of an issue of the amount
of money the Schedule B Companies owed to Rose & Thistle. While in sports the best defence
sometimes might be a good offence, that strategy does not work when parties who are subject to
a court accounting order fail to comply with it. Ms. Walton seems to fail to appreciate the
gravity of the situation in which she and her husband find themselves.

B.3 Restitution and damages

[226] The Applicants sought an order for restitution and repayment to them by the Respondents
in the amount of $78,420,418 for breach of contract, unlawful misappropriation and unjust
enrichment, which they translated in their draft order into a request for an order that the
Respondents were jointly and severally liable for restitution payable to the Applicants in the
amount of $78,420,418 for all funds diverted from the Schedule B Companies and that they pay
to the Applicants the balance of those funds not otherwise recovered by the Applicants from the
sale of the Schedule B Properties

[227] I am not prepared to grant such an order at this time because I am not satisfied that
adequate argument was placed before the Court on this issue. Applying the different measures of
damages for breach of contract, unlawful misappropriation and unjust enrichment could result in
quite different damage awards on the facts of this case. I think the Court requires more
assistance on this point than was provided by the parties at this hearing, and I therefore defer to a
later date consideration of this part of the Applicants’ claim. For the same reason I am not
prepared to grant, at this time, the Applicants’ related request for an order that the Respondents
indemnify the Schedule B Companies and the Applicants for all amounts due and owing to
creditors and lien claimants of the Schedule B Properties and Companies, with that amount to be
fixed.

[228] However, I think the evidence justifies granting two forms of relief which relate to the
entitlement as between the parties to sale proceeds.

[229] First, the Applicants sought an order that the issued and outstanding shares in the
Schedule B Companies held by the Respondents be cancelled where they had not contributed
shareholder equity. Ms. Walton submitted that the Respondents had paid $100 for their shares in




- Page 77 -

the Schedule B Companies,” as a result of which, she contended that the Waltons were entitled
to an accounting of monies from the joint portfolio in the same way that Dr. Bernstein was.*!
Ms. Walton further submitted that Dr. Bernstein’s claim to cancel the shares owned by the
Waltons in Schedule B Companies was premature because the Inspector had not yet provided
confirmation of the equity invested in the Schedule B Companies by Ms. Walton. Accordingly,
Ms. Walton submitted that there was no basis for the cancellation of the shares.

[230] I reject Ms. Walton’s argument. The various agreements Dr. Bernstein entered into with
the Waltons stipulated that shares in a Schedule B Company would be issued on the basis of one
share for each dollar of equity invested. For example, the October 4, 2012 agreement concerning
Fraser Properties Corp. and Fraser Lands Ltd. (7-15 and 30 Fraser Avenue) provided that
16,572,063 shares would be issued to each of Dr. Bernstein and the Waltons, with Section 7
stating that the $33,144,124 of equity would be paid at stipulated times, with the Waltons’
$14,107,062 payable “to the Company in a timely manner as required as the Project is
completed”. The payment of $100 by the Waltons to the Fraser companies would not support
the issuance to them of 16,572,063 shares in those companies, but only the issuance of 100
shares. I therefore order that the Waltons’ shareholder interests in each of the Schedule B
Companies be calculated by reference to the equity contribution provisions contained in each
Schedule B Company agreement and that the shares issued to the Waltons be limited to those-for
which they have actually paid; any other shares should be cancelled. From the evidence filed to
date, that will result in de minimis shareholdings of the Waltons in most Schedule B Companies
and therefore limit — quite properly — their ability to participate in any distributions from those
companies once all creditors have been paid.

[231] Second, 1 grant the Applicants’ request for an order appointing Schonfeld Inc. as
Receiver over the Respondents, Norma Walton and Ronauld Walton, but with a somewhat
different scope than that requested. The net worth statement filed by Ms. Walton on these
motions represented that the only source of net worth available to the Waltons consisted of their
equity in Schedule B and C Properties and Companies. Ms. Walton made it quite clear in her
evidence that she wished to dispose of the Schedule C Properties in order to prefer her non-
Bernstein creditors. In Section XI.D below I find that the Applicants have demonstrated a strong
prima facie claim of unjust enrichment against the Waltons in respect of certain Schedule C
Properties up to a possible claim of $22.6 million. Until proper consideration can be given to
those claims and the respective interests of all creditors of the Waltons, it is necessary to ensure

“0 Walton Factum, para. 72.

! In its Third Report the Inspector described Rose & Thistle invoices of $6.6 million to Tisdale and Red Door
purportedly for the distribution to the Waltons of their portion of the equity in those companies. I rejected Ms.
Walton’s “earned equity” argument.
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that the Waltons cannot dispose of their Schedule C Property. A receiver is required for that
purpose. '

[232] The Waltons have not complied with this Court’s accounting order and, as I noted earlier
in these Reasons, Ms. Walton failed to answer key undertakings about her personal finances,
including failing to provide copies of her bank account statements. It is necessary to appoint a
receiver over the books and records of the Waltons both to preserve information about their
financial affairs and to make such information available to their creditors for tracing purposes
who are faced with sorting out the mess created by the Waltons.

[233] Consequently, I appoint Schonfeld Inc. as receiver of all the property of the Waltons, of
whatever kind, as well as of their books and records. However, the appointment of Schonfeld
shall be on an interim basis only. In my view, a court officer, such as a receiver, should only be
allowed to wear so many hats, otherwise unworkable conflicts of interest inevitably arise. Dr.
Bernstein is not the only creditor of the Waltons. Accordingly, I order that Schonfeld Inc. be
replaced as receiver of the Waltons within 120 days of the date of this order but, until then,
Schonfeld Inc. can exercise the full powers of such a receiver.

B.5 Unauthorized mortgages indemnification request

[234] In respect of the Applicants’ request for orders requiring the Respondents to indemnify
them and the Schedule B Companies in respect of “unauthorized mortgages”, insufficient
specific evidence and argument was provided on this point to enable its consideration.

B.6 Priority of claims/shareholder loans

[235] Iam not prepared to grant, at this point of time, the Applicants’ request for an order that
they have priority over “any unauthorized interests in the Schedule B Companies”. The request
was too vague, and the evidence and argument on this point was not adequately developed. As
well, it was not clear whether any person who might be claiming such an “unauthorized interest”
had been given notice of the motion. '

[236] The Applicants sought an order that they be permitted to elect to treat funds advanced by
them to the Schedule B Companies as shareholder loans for the purposes of enforcement of their
remedies. Again, this point was not adequately developed. There were references in the
evidence to the Applicants already having converted their equity advances into shareholder
loans. Ifthat in fact occurred, the need for a Court order is not apparent. In any event, the relief
sought might affect the priority of claims by creditors of Schedule B Companies, and that issue is
better left to the claims process administered by the Manager.
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B.7 Inspector’s fees

[237] Previous orders of this Court required the Waltons to pay for the costs of the Inspector.
Save for a partial payment from the proceeds of the recent sale of one Schedule C Property, the
Waltons have failed to do so. The Applicants have been left to fund the activities of the
Inspector, a position they should not have been put in. Accordingly, I grant an order for
restitution and repayment by the Respondents to the Applicants and/or the Schedule B
Companies, as appropriate, in respect of the fees of Schonfeld Inc., in its capacity as Inspector in
this proceeding, and of its counsel Goodmans LLP.

[238] As to the Applicants’ request for a similar order in respect of the fees of the Manager and
its counsel, I see no need to vary the terms of the Appointment Order at this time. The
Applicants may renew their request, if the need arises, as the realization process conducted by
the Manager comes closer to completion.

B.8 Continuation of prior orders of this Court

[239] Finally, for the sake of clarity, the Orders of Newbould J. dated October 4, 2013, October
25, 2013, November 5, 2013, December 18, 2013 and March 21, 2014 shall continue in full force
and effect, except as otherwise modified by the specific orders made in these Reasons.

XI.  Analysis: Relief involving Schedule C Companies and Properties
A. The relief sought
Applicants

[240] In their Notice of Motion the Applicants sought the following relief in réspect of
Schedule C Properties: '

1 An order that the Orders of this Court dated December 18, 2013 and March 21, 2014
be amended to add all the properties listed in Schedule C of the Notice of Motion;

(i)  An interim Certificate of Pending Litigation and -a blanket charge respecting the
. property municipally known as 44 Park Lane Circle, Toronto, Ontario and the
Schedule C Properties in which the Respondents have an interest;

(iii) A declaration that the property at 44 Park Lane Circle, Toronto, Ontario and the
Schedule C Properties in which the Respondents have an interest and/or the proceeds
from the sale of 44 Park Lane Circle, Toronto, Ontario and/or the Schedule C
Properties in which the Respondents have an interest are subject to a constructive
and/or resulting trust from the date of purchase in favour of the Applicants;




(iv)

V)

vi)

(vii)

(viii)
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An order tracing the funds from the Applicants to and through the accounts of the
Schedule B Companies, the accounts of Rose & Thistle, the personal accounts of
Norma and Ronauld Walton, the trust account of Walton Advocates, the trust account
of Devry Smith Frank LLP, former real estate counsel for the Waltons, and otherwise
into 44 Park Lane Circle, Toronto, Ontario and the Schedule C Properties;‘

An order declaring 44 Park Lane Circle, Toronto, Ontario and the Schedule C

- Properties in which the Respondents have an interest as the proceeds of the funds

from the Applicants;

An order that the Applicants may seize and sell 44 Park Lane Circle, Toronto, Ontario
and the Schedule C Properties in which the Respondents have an interest, subject to
the enforceable rights of prior registered charges and liens on the properties;

An order that Schonfeld Inc. be appointed as Manager of the Schedule C Properties in
which the Respondents have an interest for the purposes of the relief sought; and,

An order that the Respondents are jointly and severally liable for restitution in the
amount of $1,518,750, plus interest at the rate set out in the relevant mortgage
documents and costs on a full indemnity basis as set out in the relevant mortgage
documents, in respect of the mortgage discharge from title of the property at 232
Galloway Road and payment of that amount to the Applicants

[241] In the third iteration of the draft judgment and order submitted by the Applicants at the
July hearing, the Applicants requested the following additional relief:

(M)

(i)

(iii)

(iv)

The amendment of the Orders of this Court dated December 18, 2013 and March 21,
2014 nunc pro tunc to include 26 specified Schedule C Properties, save and except
those properties that have been sold pursuant to an order of this Court;

a declaration that the Respondents had not transferred the following Schedule C
Properties to arm’s-length third parties, but had retained an interest in 346C and D
Jarvis Street, 14/17 Montcrest, 19 Tennis Crescent and 646 Broadview Avenue;

an order specifying that in respect of any Schedule C Property for which leave is
granted to issue a certificate of pending litigation, a charge would be registered on
title to those properties in favor of the Applicants, in subsequent priority to any
security interests, trusts, liens, charges and encumbrances, statutory or otherwise in
favor of any person validly registered on title as of the date of the order;

an order that the certificates of pending litigation and charges sought did not apply to
ten Schedule C Properties in respect of which the Applicants had reached an
understanding with the mortgagees of those properties;
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(v)  the imposition of a constructive trust on the following Schedule C Properties in
favour of the applicants as at the date of purchase of the properties for the
proportionate share of the purchase price that the following amounts represented and
for any proportionate share of the increase in value to the date of realization:

a. 2454 Bayview Avenﬁe: $1.6 million |
b. 346E] arvié Street: $937,000

c. 14 College Street: $1,314,225

d. 26 Gerrard Street: $371,200

e. 2 Kelvin Avenue: $221,000

f. 3270 American Drive: $1,032,000; and,
g. 44 Park Lane Circle: $2,337,850,

save and except those properties which had been sold pursuant to court order, and that
the constructive trust so ordered in favour of the Applicants was subordinate only to
bona fide secured creditors with valid registered security interests on title of the

propetty;

(vi)  the Respondents and the Schedule C Companies/Properties in which the Respondents
had any interest as at July 16, 2014, the date of the hearing, were jointly and severally
liable for all losses suffered by the Applicants in respect of funds advanced by the
Applicants to the Schedule B Companies;

(vii) the Respondents and the Schedule C Companies/Properties in which the Respondents
currently have an interest are jointly and severally liable in the amount of
$23,680,852 for net proceeds diverted from the Schedule B Companies and received
by the Schedule C Companies/Properties and shall pay to the Applicants the balance

“of those funds not otherwise recovered by the Applicants from the sale of the
Schedule B Properties. |

[242] As mentioned, at the July hearing the Applicants advised they were amending the relief
sought in respect of certain Schedule C Properties based upon an understanding they had reached
with the mortgagees of those properties: 19 Tennis Crescent; 1 William Morgan Drive; 44 Park
Lane Circle; 346 Jarvis Street, Unit 2; 346E Jarvis Street; 777 St. Clarens Avenue; 260 Emerson
Avenue; 3270 American Drive; 2454 Bayview Avenue; and, 30 and 30A Hazelton Avenue.
Under the agreement, the Applicants would not pursue against those properties their requests for
(i) certificates of pending litigation, (ii) the power to seize and sell those properties, and (iii) the
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appointment of Schonfeld Inc. as Manager of those properties. In return, the draft provisions
stipulated that the mortgagees would provide written notice to the Applicants forthwith upon
receiving from the owner of the property a letter of intent, agreement of purchase and sale or a
request to deliver a discharge statement of any applicable mortgages. The proceeds of the sale of
any property sold by the owner and approved by the Court first would be paid to the mortgagee
in such amounts necessary to satisfy all claims that the mortgagee might have on the property
pursuant to the terms of the mortgage, with the balance to be paid to the Manager to be held in
trust pending further order of the Court. Where a mortgagee sold the property, the proceeds
would be paid out to satisfy any encumbrances, usual costs and expenses of the sale and all
claims of the mortgagee, with the balance of the net proceeds of sale to be paid to the Manager.

Respondents

[243] Norma Walton sought orders containing the following relief in respect of the Schedule C
Properties:

)] The vacating of the second Order of March 21, 2014, in its entirety, and the Order of
December 18, 2013, as they related to any restrictions being placed on the
Respondents’ ability to sell their Schedule C Properties;

(ii)  in the alternative, an order approving the sales of the following Schedule C Properties
in accordance with the agreements of purchase and sale attached to Ms. Walton’s
motion record: 2 Kelvin Avenue; 24 Cecil Street; 66 Gerrard Street East; 2454
Bayview Avenue; 3270 American Drive; 30 Hazelton Avenue; and 30A Hazelton
Avenue; '

(iiiy payment of the net proceeds from sale of those Schedule C Properties to the
shareholders of the Respondents and the creditors of the Respondents, as the
Respondents may direct, until those shareholders and creditors are paid in full;

(iv)  if the Court considered it to be helpful, an order that Froese Forensic Partners Ltd. be
appointed as Monitor to review the Schedule C Properties and to provide oversight of
the sales process on behalf of the Court, with its costs to be paid by the Respondents
from sale proceeds; and,

(v)  an order amending Schedule “C” in this proceeding nunc pro tunc to remove from
Schedule “C” the following properties: 620 Richmond Street West; 875 Queen Street
East; 3775 St. Clair Ave. E.; 14/17 Montcrest; 185 Davenport Road; 1246 Yonge
Street; 17 Yorkville; 19 Tennis Crescent; 646 Broadview Avenue; 3 Post Road; and 2
Park Lane.
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B. Which properties fall into the category of “Schedule C Properties”?

[244] The Applicants sought relief against properties in which they alleged the Waltons had an
interest based on the Respondents’ representation that those properties were Rose & Thistle
projects on the website of that company. Disputes arose as to whether the Waltons had interests
in certain properties. Before proceeding with the analysis of the requests for substantive relief in
respect of Schedule C Properties, an identification of the properties against which relief should
be granted must first be made.

B.1 Properties in respect of which there is no dispute

[245] In their initial February Notice of Motion the Applicants sought relief against 25
Schedule C Properties. Three of those properties were sold pursuant to Court order: 65 Front
Street East; 26 Gerrard Street East; and 14 College Street. The Waltons were permitted by Court
order to refinance 66 Gerrard Street East.

[246] There was no dispute that the Respondents possessed an interest in the following unsold
Schedule C Properties: 3270 American Drive, Mississauga; 2 Kelvin Avenue; 346 Jarvis Street,
Suites A, B and E; 1 William Morgan Drive; 324 Prince Edward Drive; 24 Cecil Street; 30 and
30A Hazelton Avenue; 777 St. Clarens Avenue; 252 Carlton Street and 478 Parliament Street; 66
Gerrard Street East; 2454 Bayview Avenue; 319-321 Carlaw; 0 Luttrell Ave.; 260 Emerson
Avenue; and, 44 Park Lane Circle.

B.2 Removal of 16 Montcrest Blvd. and 346D Jarvis Street from the Applicants’
request

[247] By letter dated July 25, 2014, counsel advised that the Applicants would not be pursuing
relief against 16 Montcrest Blvd. and 346D Jarvis Street: the Applicants had agreed to discharge
the certificates of pending litigation registered against those properties pursuant to my Interim
Order. '

B3 No evidence of Walton interest in property

[248] At the hearing the Applicants advised that to date they had not discovered any interest
held by the Waltons in the following properties which had been identified by them as Schedule C
Properties: 3775 St. Clair Avenue East; 185 Davenport Road; 1246 Yonge Street; 17 Yorkville;
3 Post Road; and 2 Park Lane Circle Road.

B4 Disputed properties

[249] The Applicants sought relief against the following three Schedule C Properties in respect
of which disputes existed as to whether the Waltons continued to possess an interest in them: 346
Jarvis Street, Unit C; 646 Broadview Avenue; and 19 Tennis Crescent.
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19 Tennis Crescent

[250] The title register for 19 Tennis Crescent listed 1673883 Ontario Inc. as the owner, as a
result of a May 22, 2009 transfer of title from the Waltons and Carreiros. The corporate profile
for 1673883 Ontario Inc. showed Ron Walton as a director and officer. Although it appears that
he was the first director at the time of incorporation in September, 2005, Ron Walton has
continued as a director and officer notwithstanding the subsequent appointment of other directors
in 2011.

[251] Ms. Walton deposed that in 2011 they sold the holding company which owned that
property and “if the purchasers have not changed the corporate records to remove my husband as
a Director, that is news to me. Neither of us has had any ownership or management of that
property since it was sold.” That assertion is very difficult to reconcile with the inclusion of the
19 Tennis Crescent property on the December, 2013 list of “Our Investment Portfolio” shown on
the Rose & Thistle website.

646 Broadview Inc.

[252] 646 Broadview Inc. is shown as the registered owner of 646 Broadview Avenue as a
result of an April 29, 2014 transfer from 1636483 Ontario Inc. 1 accept the evidence of Mr.
Reitan that the Waltons enjoyed functional control over 1636483 Ontario,? but I have no
evidence that they continued to possess an interest in the property following the April, 2014 sale.

346 Jarvis Street, Unit C

[253] The parcel register for 346 Jarvis Street, Unit C, lists Carlos and Colette Carreiro as
owners. Carlos Carreiro worked for Rose & Thistle for a period of time and was a co-director
with Ms. Walton in a few companies — Urban Amish Interiors Inc., Loft Raum Inc. and Carcol.
Mr. Carreiro filed an affidavit in support of the Respondents on these motion in which he listed
his place of residence as 18 Sword Street, Toronto.

[254] In his affidavit Mr. Carreiro did not address the issue of the ownership of 346 Jarvis
Street, Unit C. The parcel registers showed that the Carreiros acquired the unit on November 5,
2010 from the Waltons’ company, 1780355 Ontario Inc., for the consideration of $666,514. A
charge was then registered against title that same day in favor of the Equitable Trust Company in
the amount of $559,872. On her cross-examination Ms. Walton undertook to produce any
document showing the consideration paid for 346C Jarvis.* She did not fulfill that undertaking,

2 Reitan June 26, 2014 affidavit, paras. 98 to 101.
“ Walton CX, Q. 218.
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merely stating that “I have produced all documentation regarding that purchase evidencing the
monies paid.”

Order regarding disputed properties

[255] The evidence conceming these three properties disclosed that the Waltons at one point
owned or controlled the properties and it was unclear whether the. properties subsequently were
transferred to bona fide arm’s-length purchasers for value. I therefore intend to include the three
properties within the ambit of the orders I make below concerning “Schedule C Properties”, but I
direct the Manager to give notice of this Order to the registered owners of those three properties
within 15 days of the date of this Order. If, within 60 days of the date of this Order, the
registered owner of a property provides the Manager with evidence that it acquired the properties
from the Waltons for fair market value and that the Waltons no longer have any kind of interest
in the property, then the property shall be released from the operation of this Order.

B.5 Conclusion

[256] For the balance of these Reasons, any reference to “Schedule C Properties” means those
properties which are listed on Appendix “A” to these Reasons. As set out below, I will grant
relief against those Schedule C Properties. As well, I vary the Orders of this Court made
December 18, 2013 and March 21, 2014 to include all such Schedule C Properties.

C. Specific constructive trust claims
C1 Governing legal principles

[257] Unjust enrichment claims have three elements: (i) an enrichment of the defendant; (ii) a
corresponding deprivation of the plaintiff, and, (iii) the absence of. a juristic reason for the
enrichment. Enrichment involves the conferral of a tangible benefit — a payment or an avoidance
of an expense — on the defendant. In Garland v. Consumer Gas Co. the Supreme Court of
Canada set down a two-part approach to considering the element of want of juristic reason. First,
the plaintiff must show that no juristic reason from an established category exists to deny
recovery. The established categories which can constitute juristic reasons include a contract, a
disposition of law, a donative intent, and other valid common law, equitable or statutory
obligations. If there is no juristic reason from an established category, then the plaintiff has
made out a prima facie case under the juristic reason component of the analysis. The prima facie
case is rebuttable, however, where the defendant can show that there is another reason to deny
recovery. Here, the court can look to all of the circumstances of the transaction in order to
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determine whether there is another reason to deny recovery. Courts generally. have regard to two .

factors: the reasonable expectations of the parties and public policy considerations.**

[258] The constructive trust is a remedial device available where an unjust enrichment has
occurred and also as a remedy for oppressive conduct.*” The remedial constructive trust is a
broad and flexible equitable tool used to determine beneficial entitlement to property. In nature
it is a proprietary remedy: where a claimant can demonstrate a link or causal connection between
his or her contributions and the acquisition, preservation, maintenance or improvement of the
disputed property, a share of the property proportionate to the unjust enrichment can be
impressed with a constructive trust in his or her favour. The claimant must demonstrate a
"sufficiently substantial and direct" link, a "causal connection" or a "nexus" between the
plaintiff’s contributions and the property which is the subject matter of the trust. The primary
focus is on whether the contributions have a "clear proprietary relationship". The plaintiff must
also establish that a monetary award would be insufficient in the circumstances, and in this
regard the court may take into account the probability of recovery, as well as whether there is a
reason to grant the plaintiff the additional rights that flow from the recognition of property rights.
The extent of the constructive trust interest should be proportionate to the claimant's
contributions.*®

[259] Tracing is an identification process which can assist in ascertaining property over which a
constructive trust may be imposed or property which represents the proceeds of other property
subject to a constructive trust. Tracing is the process by which the plaintiff traces what has
happened to his property, identifies the persons who have handled or received it, and justifies his
claim that the money which they handled or received can properly be regarded as representing
his property.”’ Accordingly, a claimant must demonstrate that the assets being sought in the
hands of the recipient are either the very assets in which the claimant asserts a proprietary right
or a substitute for them.”® If there is confusion in the tracing, the onus is on the fiduciary to
identify his own funds.*

[260] Finally, a remedial constructive trust is a discretionary remedy. Two consequences flow
from that. First, a constructive trust will not be imposed where an alternative, simpler remedy is
available and effective. Second, a constructive trust will not be imposed without taking into
account the interests of others who may be affected by the granting of the remedy. On this point,

2004 SCC 25, paras. 44 to 46.

“ C.I. Covington Fund Inc. v. White (2000), 10 B.L.R. (3d) 173 (Ont. S.C.), para. 48.

“ Kerr v. Barranow, 2011 SCC 10, paras. 50 to 53.

‘7 Boscawen v. Bajwa, [1995] 4 AIlE.R. 769 (C.A.), p. 776.

“® B M.P. Global Distribution Inc. v. Bank of Nova Scotia, 2009 SCC 14, para. 75.

* See the tracing principles summarized in Re Kolari (1982), 36 O.R. (2d) 473 (D.C.J.), para. 33.
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.. it is well-established that the beneficiary of a constructive trust cannot assert its proprietary
interest against a person who came into possession of the property bona fide and for value.”

C.2 Application to the facts

[261] The Applicants rested their claim for the imposition of constructive trusts on two main
grounds. First, the Applicants submitted that the Respondents had received benefits from the
diversion of the Applicants’ equity contributions by acquiring value in 44 Park Lane Circle and
the Schedule C Properties without contributing their own funds. According to the Applicants,
the Respondents’ benefits corresponded directly with the Applicants’ deprivation and no juristic
reason existed for the Respondents’ retention of the benefits conferred by the Applicants.

[262] Second, the Applicants submitted that the Waltons were directors of each of the Schedule
B Companies, managed those companies’ day-to-day affairs and exercised complete control over
the funds invested by the Applicants in the Schedule B Companies. Under such circumstances,
according to the Applicants, the Waltons owed fiduciary duties to the Schedule B Corporations
to use the funds invested by the Applicants in the best interests of the corporations. Since those
were closely-held, specific-purpose corporations, their best interests were shaped, in large part,
by the terms of the agreements between the Applicants and Respondents. According to the
Applicants, the diversion of funds out of the Schedule B Company by the Waltons for their own
purposes was a breach of their fiduciary duties and constituted conduct which was oppressive to
the Applicants’ interests as shareholders.

[263] Ms. Walton opposed this part of the Applicants’ claim on several grounds. First, Ms.
Walton submitted that before the Applicants could seek such relief against the Schedule C
Properties, including 44 Park Lane Circle, they should name as parties the companies Which
owned those properties and serve the companies’ shareholders, mortgagees and lien holders. 1
disagree. The Waltons own or control the companies which own the Schedule C Propetties, save
perhaps for three properties for which I have made special provision in Section X1.B.4. So, the
companies are on notice. The Applicants do not seek to prime existing interests registered
against title to the Schedule C Properties. As to the preferred shareholders, many obviously have
had notice of these motions since they filed affidavits and statements in support of the Waltons
and the DeJongs made submissions opposing the relief sought by the Applicants. More
importantly, I regard the issue of the priority of claims against a specific Schedule C Property as
an issue for determination in the receivership which I intend to order over those properties.

t

* Tracy (Representative ad litem of) v. Instaloans Financial Solutions Centers (B.C.) Ltd., 2010 BCCA 357, para.
28. . .
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[264] 1 accept the arguments made by the Applicants. The Waltons breached their contractual
obligations to Dr. Bernstein and their fiduciary duties to the Schedule B Companies by pooling
the funds advanced by the Applicants to the Schedule B Companies with Rose & Thistle and
Schedule C Company funds. I have accepted, in large part, the tracing analysis performed by the
Inspector and I have found that in the instances identified by the Inspector, in a brief period of
time the Waltons directed the transfer of funds advanced by the Applicants from a Schedule B
Company to a Walton-owned Schedule C Company, through Rose & Thistle, and the Schedule C
Company used those funds in respect of a Schedule C Property. 1 specifically found that the
following amounts of the Applicants® funds were used to purchase or discharge encumbrances on
Schedule C Properties:

@) 14 College Street: $1,314,225;
(ii) 3270 American Drive:  $1.032 million;
(ili) 2454 Bayview: $1.6 million;
(iv)  346E Jarvis St.: $937,000;

) 44 Park Lane Circle: $2.5 million;

(vi) 2 Kelvin Street: $221,000;
(vii) 0 Trent: $152,900; and,
(viii) 26 Gerrard Street: $371,200.

The use by the Waltons of those funds of the Applicants to acquire those Schedule C Properties
or to discharge registered encumbrances resulted in the unjust enrichment of the Waltons. There
was absolutely no juristic reason for that use of the Applicants’ funds. On the contrary, such use
of the funds breached the Waltons® contractual obligations to the Applicants; in some cases I
have found it amounted to fraud.

[265] The DeJongs argued that Dr. Bernstein did not suffer any detriment in respect of his
funds used to acquire 3270 American Drive because in return for advancing those funds to a
Schedule B Company — West Mall Holdings — Dr. Bernstein got what he had bargained for —
issued shares of West Mall Holdings with its property encumbered as represented in the capital
requirements terms of his agreement with the Waltons. 1 do not accept that submission. Dr.
Bernstein did not get what he bargained for, which was the obligation of the Waltons only to use
those funds for the development of the West Mall Holdings property. Instead of so doing, the
Waltons stripped the funds out of West Mall Holdings to acquire 3270 American Drive, an
unauthorized use of the funds which benefitted them.
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[266] The DeJongs also opposed the granting of a constructive trust over 3270 American Drive
on the basis that they were hona fide purchasers without notice of Dr. Bernstein’s claim. 1 do not
accept that submission. In January, 2013, the DeJongs advanced funds to United Empire Lands
to purchase commons shares in the company. The Waltons transferred the Applicants’ funds to
United Empire Lands after the DeJongs had acquired their shares in United Empire Lands and
just three days before that company acquired 3270 American Drive, with the result that the
Applicants’ constructive trust interest in the property arose after, not before, the DeJongs
. purchased their shares in United Empire Lands.

[267] Consequently, I grant constructive trusts in favour of the Applicants in respect of each of
the Schedule C Properties listed above for the proportionate share of the purchase price that
those amounts represented as at the date of purchase of the properties and for any proportionate
share of the increase in value to the date of realization, except that no such trust shall attach to a
property already sold and where no proceeds of sale remain in the hands of the Manager. 1 do
not consider any other remedy to afford an effective alternative in the circumstances; the
evidence disclosed that the potentially exigible assets of the Waltons were limited to their
interests in the Schedule C Companies and related properties.

D. Claims for a receivership order and certificates of pending litigation

[268] The state of the evidence at this point of time does not permit the making of constructive
trust orders for fixed amounts in respect of other Schedule C Properties. The Inspector’s tracing
analysis was limited to the properties above. However, two aspects of the evidence support
making a finding, which I do, that the Applicants have demonstrated a strong prima facie case of
unjust enrichment of up to a possible claim of $22.6 million against the Waltons in respect of the
other Schedule C Properties.

[269] The first aspect of the evidence consists of the Inspector’s findings, which I accepted, that
during the period from October 2010 to October 2013 the Waltons directed the transfer of $23.6
million (net) from the Schedule B Company Accounts to a bank account belonging to Rose &
Thistle and transfers of $25.4 million (net) from the Rose & Thistle Account to companies that
they owned without the Applicants — the companies which owned the Schedule C Properties.
The second aspect is the Inspector’s conclusion, which 1 accepted, that the Waltons used new
equity invested in, and mortgage amounts advanced to, the Schedule B Companies by the
Applicants to fund the ongoing operations of Rose & Thistle and the Schedule C Companies and
that the Applicants’ investment in the Schedule B Companies was a major source of funds for the
Walton Schedule C Properties/Companies.

[270] That evidence is sufficient to support an order, which I make, granting leave to the
Applicants to issue certificates of pending litigation against all Schedule C Properties. Under
section 103 of the Courts of Justice Act, R.S.0. 1990, c. C.43, a certificate of pending litigation
may be issued by the court where a proceeding is commenced in which an interest in land is in
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question. A court must exercise its discretion by looking at all of the relevant matters between
the parties in determining whether or not to issue the certificate. If reasonable claims are put
forward in an action for a constructive trust in respect of a property, a certificate of pending
litigation may issue pending trial. The party seeking the certificate need not prove its case at this
point. The test is met where there is sufficient evidence to establish a reasonable claim to an
interest in the land based upon the facts and on which the plaintiff could succeed at trial.”! The
Applicants have met that test.

[271] As well, that evidence is sufficient to support an order, which I make, appointing
Schonfeld Inc. as receiver — or “Manager”, as in the case of Schedule B Properties — over all
Schedule C Properties. While at this point of time the tracing analysis has not progressed to the
stage to enable the granting of specific, fixed amount constructive trusts over the other Schedule
C Properties, the evidence justifies the appointment of a receiver over all Schedule C Properties
in order to sell them and deal with the competing claims against the proceeds of sale, including
the Applicants’ strong claims of constructive trusts over the remaining Schedule C Properties.

[272] Ms. Walton opposed the appointment of a receiver over the Schedule C Companies in

part arguing that the money of innocent third parties, the preferred shareholders of the Schedule
C Companies, should be protected by other means. Ms. Walton submitted that it was clear from
the affidavits and statements filed by the preferred shareholders that “those 34 people are due
money from the Waltons and those 34 people are trusting the Court not to permit Bernstein to
take their money”. Ms. Walton continued:

None of those 34 people nor the DeJongs are supportive of the receivership over the
Walton properties. All of those 36 people are familiar with the Waltons’ real estate
expertise, being investors with the Waltons. - All of them have indicated they want the
Waltons to be able to sell their properties themselves to garner from the properties
maximum value to increase the amount of money available to pay them back their
monies. The Waltons have already negotiated sales of a number of their properties,
pending court approval for those transactions.

Ms. Walton also opposed the appointment of receiver over, or the issuance of a certificate of
pending litigation against, any Schedule C Property because that could trigger a default in
mortgages registered against those properties.

[273} I do not accept those arguments. The Waltons caused the current problems by ignoring
their contractual obligations with, and fiduciary duties owed to, investors by co-mingling
investment funds and appropriating some of the funds to their own benefit. The task now facing
the Court is, in part, to put in place a process which will minimize the damage caused by the

' Transmaris Farms Ltd. v. Sieber, [1999] O.J. No. 300, para. 62.
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Waltons unlawful conduct and which will deal fairly with all competing interests. Ms. Walton,
in her evidence, disclosed her intention to prefer improperly the interests of other creditors over .
those of Dr. Bernstein, for it was her position that the claims of preferred shareholders and
debtors of Schedule C Companies should rank first in priority over any claim which Dr.
Bernstein might have in the proceeds of sale from any Schedule C Property. As Ms. Walton put
it, Dr. Bernstein should not be “permitted to leapfrog over the claims of the innocent third party
investors”. In paragraph 86 of her Factum Ms. Walton also stated that she intended to apply all
proceeds of sale from the severed Park Lane Circle properties to pay her “investors and debtors”,
except for Dr. Bernstein. Further, quite unnecessary problems arose when Ms. Walton arranged
the sale of the Gerrard Street and Front Street properties earlier this year; those problems resulted
in parties incurring unnecessary expenses. In light of those circumstances, I see no basis upon
which to allow Ms. Walton to exercise any control over the future operation of the Schedule C
Properties. She and her husband must be removed from dealing with Schedule C Properties and
that task put in the hands of a court-appointed receiver who will take into account the interests of
all claimants against the properties.

[274] It follows from that conclusion that I do not grant that part of Ms. Walton’s motion
seeking court approval of contracts for the sale of the following Schedule C Properties: 24 Cecil;
66 Gerrard; 2 Kelvin Avenue; 2454 Bayview Avenue; and 30A Hazelton. The power to list and
sell those properties now is placed in the hands of the Manager, Schonfeld Inc.

[275] The Applicants also seek an order tracing their funds through the accounts of the
Schedule B Companies, the accounts of Rose & Thistle, the personal accounts of Norma and
Ronauld Walton, the trust account of Walton Advocates, the trust account of Devry Smith Frank
LLP concerning transactions involving the Waltons, and otherwise into 44 Park Lane Circle and
the other Schedule C Properties.

[276] Ms. Walton opposed that request for several reasons. First, she submitted that Dr.
Bernstein lacked the standing to bring a tracing claim on behalf of the Schedule B-Companies
because he was merely a shareholder in those companies. In her submission, only the Manager
had such authority on behalf of the jointly owned companies. Second, Ms. Walton submitted:

Dr. Bernstein’s companies provided money to buy into the jointly owned properties in
accordance with the pro forma and deal terms on offer. In exchange he received 50% of
the equity and a shareholders loan back. He got what he bargained for. His shareholdings
in the Schedule B Companies and properties have not yet been accounted for.

Bernstein’s tracing claim appears to assert that the jointly owned companies did not get
what they bargained for and that they are entitled to their money back from the Waltons.
That is not a claim he can bring on their behalf because he does not control those
companies; the Receiver does.
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I reject those submissions. Dr. Bernstein advanced the funds to the Schedule B Companies; he is
entitled to know what happened to his money which the evidence showed the Waltons had mis-
used and mis-appropriated. '

[277] Ms. Walton advanced a third ground in opposition to the granting of a tracing order,
drawing upon the analysis of Froese. Ms. Walton submitted that one should look at the totality
of the inter-company transfers, rather than one point in time, because often within a few weeks of
certain transfers there were transfers back which eliminated any debt or tracing claim over all.
Ms. Walton submitted that the analysis performed by Froese disclosed that, at most, - the
maximum amount of the tracing claim available to the Applicants was $1.968 million. She
proposed that that sum could be paid into Court from the sale Schedule C Properties pending a
trial of the issue. Ms. Walton continued:

Walton submits that the best way to address these tracing issues is to prepare an
accounting once all Schedule B Properties are sold showing what if anything is due from
any of those companies to Rose and Thistle and vice versa. At that time monies due from
Schedule B Companies to Rose and Thistle can be used to satisfy monies due from Rose
and Thistle to other Schedule B Companies. Otherwise the risk of double counting and
double recovery is significant. If Bernstein receives money from Walton’s properties and
then receives the same money back from the Schedule B Properties when the accounting
is completed, that provides him with a double recovery.

I reject that argument. I have accepted, in large part, the tracing analysis performed by the
Inspector and I have not accepted the criticism made by Froese of the Inspector’s “snapshot”
tracing analysis. Further, it was always open to the Waltons to provide the accounting directed
by this Court last October, yet they failed to do so. Their failure to do so requires the granting of
further relicf, |

[278] 1 conclude that it is necessary to grant the tracing order sought by the Applicants in order
to gain, if possible, a better understanding of how the Waltons used the Applicants’ funds. 1
therefore grant the order sought. To which I add that the order appointing Schonfeld Inc. as
Manager of the Schedule C Properties shall also include a specific provision that the Schedule C
Companies which own those properties provide to the Manager, within 15 days of the date of
this Order, full access to all their books and records. That will ensure that all entities which were
part of the system created by the Waltons to circulate and mis-use the Applicants’ funds are
subject to an obligation to make full disclosure of all their books and records so that a full tracing
of the Applicants’ funds can occur.

[279] Finally, as noted above, the Applicants reached an understanding at the hearing with the
mortgagees of certain Schedule C Properties, identified in paragraph 3 of the draft order
submitted to the Court on July 18, 2014. Although I have appointed a receiver over all those
properties, I will give effect to part of the understanding reached by ordering that the standard
stay of proceedings shall be lifted as against the mortgagees of those properties in respect of
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which the understanding was reached — and any other mortgagee in respect of which a similar
understanding may be reached hereafter - but only on the basis that the net proceeds of the sale
of any such Schedule C Property sold by a mortgagee, or a private receiver appointed by a
mortgagee pursuant to the rights available to it under its respective mortgage, shall be paid out as
follows:

) to. discharge any valid encumbrance, including any liens or other mortgages,
registered in priority to any mortgage held by a mortgagee that is registered against
the property;

(i)  to satisfy all usual costs and expenses of the sale of the property, including but not
limited to real estate commissions and legal fees;

(iii)  to any mortgagee on that property in such amounts as are necessary in order to satisfy
all claims that such mortgagee may have on that property pursuant to the terms of
their respective mortgages; and,

(iv)  the balance of the net proceeds of sale of any property shall be paid to the Manger, to
be held in trust, pending further order of the Court.

Lifting the stay of proceedings on those terms should enable those mortgagees which are
prepared to co-operate with the Manager to exercise their rights under their mortgages, while
ensuring an orderly and fair realization of those properties.

E. The discharged Galloway mortgage

[280] There is no dispute that the Waltons discharged the Applicants’ mortgage on the
Galloway property without paying it off in full. Up until the eve of this litigation Ms. Walton
was assuring Dr. Bernstein that she would pay the balance of the mortgage. She never did.
Consequently, the Applicants are entitled to an order that the Respondents are jointly and
severally liable for restitution in the amount of $1,518,750, plus interest at the rate set out in the
relevant mortgage documents and costs on a full indemnity basis as set out in the relevant
mortgage documents, in respect of the mortgage discharged from the title of the property at 232
Galloway Road, and the Respondents shall pay that amount to the Applicants.

F. The cross-motion by the DeJongs
F.1 Background and relief sought

[281] Christine DeJong Medical Professional Corporation (“CDJ”), C2M2S Holding Corp.
(“C2M28”) and DeJong Homes Inc. brought a cross-motion for an order that the issued and
outstanding shares of the Waltons in United Empire Lands (3270 American Drive, Mississauga),
in which CDJ was a co-owner, be canceled because the Waltons had not contributed shareholder
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equity or, alternatively, an order approving the transfer of the Waltons’ interest in United Empire
Lands to the DeJongs, free and clear of any claim by the Apphcants, in accordance with a June,
2014 settlement agreement reached with the Waltons.

[282] Christine DeJong is an obstetrician and gynecologist whose practice is operated through
CDJ. She and her husband, Michael DeJong, through their respective corporations, have been
investing with the Waltons for the better part of a decade. Like Dr. Bernstein, CDJ had entered
into agreements with the Waltons which contemplated equal shareholdings in corporations
incorporated for the specific purpose of holding a particular piece of property. According to Ms.
DelJong, CDJ holds common shares in United Empire Lands Ltd., Prince Edward Properties Ltd.
and St. Clarens Holdings Ltd./Emerson Developments Ltd., as well as preferred shares in
Lesliebrook Holdings Ltd. and Academy Lands Ltd. Ms. DeJong deposed that the value of the
CDJ investments, based upon information provided by the Waltons, totaled $3.691 million. Ms.
DeJong attached the share certificates issued to CDJ; she did not attach copies of the cheques or
wire transfers recording her investment in the companies (save for a deposit receipt for an
investment in United Empire Lands).

[283] Michael DeJong, through a February 25, 2013 cheque from C2M2S to Front Church
Properties Ltd., invested with the Waltons and received, in return, preference shares in Academy
Lands issued to C2M2S and DeJong Homes. According to information provided by the Waltons;
the “value” of the original $617,000 investment was now $786,776.47.

[284] According to Ms. DeJong, in January, 2013, CDJ made a capital contribution of $992,750
to United Empire Lands to obtain 50% of the common shares in the corporation, the sole asset of
which was to be the property at 3270 American Drive, Mississauga. CDJ infused $716,906 in
new capital and, according to Ms. DeJong, transferred $275,844 from an existing investment in a
Walton company which owned 2 Park Lane Circle and 3 Post Road. Evidence of the deposit of
the $716,906-CDJ cheque into United Empire Lands’ bank account was adduced. CDIJ had
entered into a February, 2013 agreement with the Waltons concerning that investment which was
substantially similar in form and content to the agreements the Waltons used for Dr. Bernstein’s
investments. Christine and Michael DeJong became officers and directors of United Empire
Lands on December 20, 2013.

[285] Ms. DeJong deposed that in January, 2014, Norma Walton, without consulting the
DeJongs, exchanged the preferred shares held by CDJ in Lesliebrook Holdings (1131 and 1131A
Leslie Road) for preferred shares in Academy Lands (2454 Bayview Avenue) and exchanged
shares held by C2M2S and DeJong Homes in Front Church Properties (54 Front Street East) for
shares in Academy Lands.

[286] Ms. Delong deposed that in May, 2014, Mario Bucci, the CFO of the Rose & Thistle
Group, provided her with bank statements for United Empire Lands which showed that no
sooner had her investment of $716,906 been deposited into the United Empire Lands bank
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account, than it was transferred out to the Rose & Thistle Group over the course of three days.
Ms. DelJong complained that the Waltons had breached their agreement concerning the United
Empire Lands because the Waltons had failed to make the capital contribution stipulated in that
agreement. For that reason, Ms. DeJong sought the cancellation of the Waltons’ shares in United
Empire Lands. ‘

[287] In May, 2014, the DeJong’s counsel pressed Ms. Walton for an explanation about the use
of the funds invested in United Empire Lands. Ms. Walton commissioned Froese Forensic
Partners to prepare a May 23, 2014 report which reviewed the use of funds received from CDJ
for investment in United Empire Lands. In the summary portion of its report Froese stated:

DeJong proceeds of $716,906 were deposited to United Empire’s credit union account on
January 28, 2013 and $706,850 was transferred from that account to Rose & Thistle over
the four-day period from January 28 to 31, 2013... The use of these funds by Rose &
Thistle is summarized in Schedule 1. In summary, these funds were co-mingled with
$230,850 from Schedule B Companies (companies owned jointly by Dr. Bernstein and
the Waltons) and $25,610 from other sources. Of these co-mingled funds, $746,775 was
transferred to Schedule B Companies.

Assuming that deposits from Schedule B Companies were used to fund disbursements to
Schedule B Companies, which is consistent with the timing of deposits and
disbursements through the Rose & Thistle account, approximately $515,000 of the
DeJong funds were transferred to Schedule B Companies and the balance to Walton-
related companies.*

[288] The Waltons have offered to transfer their shares in the capital of United Empire Lands to
the DeJongs in exchange for a release of the DeJongs’ claims respecting the property at 3270
American Drive, Mississauga. The Delongs have sought court approval for that June 20, 2014
settlement agreement. The DelJongs are concerned that should the settlement not be approved,
the mortgagee of the property may exercise power of sale rights which would severely prejudice
the interest of the DeJongs and their corporations. The DeJongs have completed an application to
obtain takeout financing from Manulife. '

F.2 Analysis

[289] T am not prepared to grant the relief sought by the DeJongs. The proposed settlement
agreement would prefer the DeJongs’ interests as creditors of the Waltons over other creditors in
respect of 3270 American Drive and, in the circumstances, I conclude that such a preference
would be unfair to other creditors including, but not limited to, Dr. Bernstein. The legal

52 1 would note that this report prepared by Froese was not properly adduced as an expert’s report in accordance with
the Rules of Civil Procedure. '
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entitlement, if any, of the DeJongs, as preferred shareholders, to the proceeds from the sale of
3270 American Drive should be dealt with in the claims process for that property. -

[290] Although I dismiss the DeJongs’ motion, I will not order any costs against them. Like
others, they stand at the receiving end of the Waltons’ misconduct.

XII. Other relief sought

[291] Finally, the Applicants sought an order that the application commenced in Court File No.
CV-14-501600 be transferred to the Commercial List and combined with the within application.
Details of the application were not provided, save that the Notice of Motion described it as a
“companion” application. Nevertheless, all proceedings as between Dr. Bernstein and the
Waltons, and their respective companies, as well as any litigation involving Schedule B
Companies/Properties and Schedule C Companies/Properties, should be managed together by
one judge on the Commercial List. I therefore transfer Court File No. CV-14-501600 to the
Commercial List and direct that steps be taken to transfer any other such kind of proceeding to
the Commercial List. The parties should contact Newbould J. for the appointment of a new case
management judge.

XIII. Conclusion

[292] For the reasons set out above, I have granted, in large part, the motions brought by the
Applicants, and I have dismissed the motion brought by Ms. Walton. I have also dismissed the
DeJongs® motion.

[293] I will not be returning to my office until September 3, 2014. However, I am prepared to
review and issue the order implementing these Reasons before that date.- Counsel and the parties
shall consult on the form of order and send an electronic copy for my consideration through Mr.
DiPietro at the Commercial List Office. If the parties are unable to settle the order, I am
prepared to hold a brief telephone conference call to deal with the matter.

[294] Since the Applicants substantially succeeded on these motions, they may serve and file,
to my attention through Judges’ Administration, 361 University Avenue, written cost
submissions by Wednesday, August 20, 2014. Ms. Walton may serve and file responding
written cost submissions by Friday, August 29, 2014. The cost submissions shall not exceed 10
pages in length, excluding Bills of Costs.
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[295] Finally, I wish to thank the parties for providing electronic copies of all materials filed on
these motions. I cannot overstate the assistance which electronic copies bring to the judgment
writing process, including the portability of the materials.

(original signed by)
D. M. Brown J.

Date: August 12, 2014
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Appendix “A”

- List of Schedule C Properties against which relief is grantéd

10.
11.
12.

13

14.
1S.
16.

17.

. 3270 American Drive, Mississauga

0 Luttrell Ave.

2 Kelvin Avenue

346 Jarvis Street, Suites A, B, C and E

1 William Morgan Drive

324 Prince Edward Drive

24 Cecil Street

30 and 30A Hazelton Avenue

777 St. Clarens Avenue

252 Carlton Street and 478 Parliament Street
66 Gerrard Street East

2454 Bayview Avenue

.319-321 Carlaw

260 Emerson Avenue
44 Park Lane Circle
19 Tennis Crescent

646 Broadview Inc.
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Appendix “B”

Evidence or Statemenfs from Preferred Shareholders in Schedule C Companies

Name of Shareholder Schedule C Company Amount
1. | Phil Aber Front Church Properties $100,000
“yalue™
2. | John and Myfne Rawlings (parents of | Not identified $395,000 loans
Norma Walton)
3. | John and Myrne Rawlings Front Church Properties $165,500 “value”
4. | Maria and Joseph Memme Academy Lands Ltd. $281,000 “value”
5. | Maria and Joseph Memme Rose & Thistle $100,000 loan
6. | Saul Spears 1793530 Ontario Inc. $67,648 “value”
7. | Peggy Condos Cecil Lighthouse Ltd. $10,000 “value”
8. | Dennis Condos Front Church Properties and | $350,000 “value”
Cecil Lighthouse
9. | Ange Boudle Front Church Properties and | $400,960 “value”
Academy Lands
10. | Triane Boudle Front Church Properties $125,000 “value”
11. | Mark Goldberg Academy Lands $150,000 “value”
12. | John Geikins Rose & Thistle Group Ltd. $50,000 “value”
13. | Vane Plesse Cecil Lighthouse $117,675 “value”
14. | Michelle Tessaro Front Church Properties $154,864 “value”
15. | Carlos Carreiro Academy Lands $285,000 “value”
16. | Howard Beck 1793530 Ontario Inc. $101,472 “value”

%3 Some shareholders deposed to the “value” of their shares. They did not identify the amount which they had
initially invested or provide evidence of that investment. They used the term “value” in a way which suggested that
they were including anticipated capital appreciation and dividends promised or accrued in the amount of the “value”.
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17. | Danny Servos Front Church Properties $356,907 “value”

18. { Ken and Grace Bugg Front Church Properties and | $650,000 “value”
Academy Lands

19. | Gideon and Irene Levytam Front Church Properties and | $730,000 “value”
Cecil Lighthouse

20. | Michele Peng Cecil Lighthouse $62,800 “value”

21. | Sheila Korchynski Front Church Properties $52,525 “value”

22. | John and Sheila Korchynski Front Church Properties $105,000 “value”

23. | Cary Silber 1793530 Ontario Inc. $16,912 “value”

24. | Duncan Coopland Front Church Properties and | $721,500 “value”
Cecil Lighthouse

25. | Barbara Naglie Front Church Properties and | $117,778 “value”
1793530 Ontario

26. | Harvey Naglie Front Church Properties $225,788 “value”

27. | Carmen and Paul Dufty The Rose & Thistle Group Ltd., | $409,599 “value”
1793530 Ontario and Front
Church Properties

28. | Dian Cohen Academy Lands $100,000 “value”

29. | Jill Penny Front Church Properties $165,000 “value”

30. | Gerry Gotfrit™ Front  Church  Properties; | $172,639 “value”
1793530 Ontario

31. | Fareed Ansari Atala Investments Inc., 30A | $2.040 million
Hazelton Inc.;”>  William | “value”
M(_)rgan Lands

TOTAL “VALUE” $8,780,817

* Two affidavits were filed by Mr. Gotfrit, with some overlap in the numbers. I have only included the information

in the affidavit containing the highest “value”.

% I would observe that in paragraphs 20(1) and (m) of her December 17, 2013 affidavit, Norma Walton made no
mention of any other shareholders in this company apart from her husband and herself.
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COMMERCIAL LIST
THE HONOURABLE MR JUSTICE ) WEDNESDAY, THE 18™
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DBDC SPADINA LTD.,

Applicants
- and -

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.
Respondents

-and -

THOSE CORPORATIONS LISTED IN SCHEDULE “B” HERETO, TO BE
BOUND BY THE RESULT

CLAIMS PROCEDURE ORDER

THIS MOTION, made by Schonfeld Inc. in its capacity as the Court-appointed manager
(the “Manager™) of certain companies listed in Schedule “B” to the Order of Justice Newbould
dated November 5, 2013 (the “Companies™) together with the real estate properties owned by
the Companies (the “Properties”), as amended by Order of Justice Newbould dated January 16,
2014, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the 13™ Report of the Manager dated June 12,
2014, and on hearing the submissions of counsel for the Manager and , and no one

appearing for any other person on the service list:

DAY OF JUNE, 2014"




SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record filed in support of this Motion be and it is hereby abridged such that the Motion is

properly returnable today and hereby dispenses with further service thereof.

DEFINITIONS

2. The following terms shall have the following meanings ascribed thereto:

(a)

(b)

(c)
(d)

“Business Day” means a day, other than a Saturday or a Sunday, on which banks

are generally open for business in Toronto, Ontario;

“Claim” means any right of any Person against the applicable Company in
connection with any indebtedness, liability or obligation of any kind of the
applicable Company, whether liquidated, unliquidated, fixed, contingent,
matured, unmatured, disputed, undisputed, legal, equitable, secured, unsecured,
present, future, known, or unknown, by guarantee, sﬁrety or otherwise and
whether or not such right is executory in nature, including the right or ability of
any Person to advance a claim for contribution or indemnity or otherwise with
respect to any matter, action, cause or chose in action, and including any
indebtedness, liability or obligation of any kind arising out of the restructuring,
termination, repudiation or disclaimer of any lease, contract, employment
agreement or other agreement (each a “Claim”, and collectively, the “Claims™),

provided however, that “Claim” shall not include an Excluded Claim;
“Claimant” means any Person asserting a Claim,;

“Claims Bar Date” means 4:00 p.m. (Toronto Time) on the date that is 30 dayé
from the applicable Claims Notice Date, or such later date as may be ordered by
the Court;
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“Claims Notice Date” means the date on which the Manager sends the Proof of

Claim Document Package to the Known Creditors of the applicable Company
pursuant to paragraph 5(a) this Order;

“Claims Process” means a process for the purposes of identifying and
determining Claims of Creditors of a particular Company against such Company

commenced and conducted by the Manager in accordance with the terms of this

Order;

“Com[ianies” shall have the meaning ascribed to such term in the recitals hereto;
“Court” means the Ontario Superior Court of Justice;

“Creditor” means any Person having a Proven Claim;

“Dispute Notice” means a written notice to the Manager, in substantially the form
attached as Schedule “G” hereto, delivered to the Manager by a Claimant who has
received a Notice of Disallowance, of its intention to dispute such Notice of

Disallowance and provide further evidence to support its claim;

“Excluded Claim” means the following claims, whether liquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable,

secured, unsecured, present, future, known or unknown:
(1)  claims secured by any court-ordered charge in these proceedings;

@ii)) claims between any two of the Companies or between any of the

Companies and any of the Applicants or Respondents;

(i)  claims by any of the Applicants or the Respondents, including those
arising from the disputes between the Applicants and the Respondents that

are the subject of other litigation in these proceedings; and,

(iv)  to the extent not already included in (iii) above, any claims arising from or

_ relating to an equity interest in the Companies, including but not limited to
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the ownership of shares issued by the Companies or the right to acquire or

receive shares in the capital of the Companies.

“Instruction Letter” means the instruction letter to Claimants, in substantially

the form attached as Schedule “D” hereto;

“Known Creditors” means:

@

(i)

(iii)

(iv)

those Creditors which the books and records of the applicable Company
disclose were owed monies by the applicable Company as of five Business
Days prior to the Claims Notice Date and which monies remain unpaid in

whole or in part;

any Person who commenced a legal proceeding against the applicable
Company which legal proceeding was commenced and served upon the
applicable Company prior to five Business Days prior to the Claims

Notice Date;

any Person who is party to a lease, contract, employment agreement or
other agreement of the applicable Company which was terminated or
disclaimed by the applicable Company prior to five Business Days prior to
the Claims Notice Date other than Persons whose claim has been satisfied

and released; and

any other Creditor actually known to the applicable Company as at five

Business Days prior to the Claims Notice Date;

“Manager” shall have the meaning ascribed to such term in the recitals hereto;

“Notice of Disallowance” means the notice, in substantially the form attached as

Schedule “F” hereto, advising a Claimant that the Manager has revised or rejected

all or part of such Claimant’s Claim set out in the Proof of Claim;

“Notice to Creditors” means the notice to Creditors for publication in

substantially the form attached as Schedule “C” hereto;
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(@9  “Person” means any individual, partnership, joint venture, trust, corporation,
unincorporated organization, government or agency or instrumentality thereof, or
any other juridical entity howsoever designated or constituted;

@ “Proof of Claim” means the form of Proof of Claim in substantially the form
attached as Schedule “E” hereto;

(s) “Proof of Claim Document Package” means a document package that includes a
copy of the Instruction Letter, a Proof of Claim, and such other materials as the
Manager may consider appropriate or desirable;

@ “Properties” shall have the meaning ascribed to such term in the recitals hereto;

(w “Property Sale” shall have the meaning ascribed to such term in paragraph 4 of
this Order; and

(v)  “Proven Claim” means the amount of a Claim of a Creditor against the
applicable Company as finally accepted and determined in accordance with the
provisions of this Order.

MANAGER’S ROLE

3. THIS COURT ORDERS that the Manager, in addition to its rights and obligations under
the Order of Justice Newbould dated November 5, 2013, as supplemented, amended or

varied from time to time, is hereby directed and empowered to take such other actions

and fulfill such other roles as are authorized by this Order.

COMMENCEMENT OF A CLAIMS PROCESS

4, THIS COURT ORDERS that, following the completion of the sale of a Company’s
Property (each, a “Property Sale”), the Manager is hereby authorized, but not required,

to commence and conduct a Claims Process, without further Order of the Court, in

respect of such Company upon determination by the Manager, in its sole discretion, that

such a Claims Process is appropriate in the circumstances, and the Manager shall
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commence and conduct each such Claims Process in-accordance with the terms of this

Order.
NOTICE TO CREDITORS
5. THIS COURT ORDERS that:

(@) following the completion of a Property Sale and the determination by the
Manager that a Claims Process in respect of the applicable Company is
appropriate in the circumstances, the Manager shall post a copy of the Proof of
Claim Document Package on http://www.schonfeldinc.com and deliver on behalf
of the applicable Company to each of the Known Creditors of such Company (for
which it has an address) a copy of the Proof of Claim Document Package;

(b) the Manager shall cause the Notice to Creditors to be published in the National
Post once on or before the date that is ten (10) days after the applicable Claims
Notice Date; and

(c) the Manager shall, provided such request is received prior to the applicable
Claims Bar Date, deliver as soon as reasonably possible following receipt of a
request, a copy of the Proof of Claim Document Package to any Person claiming

to be a Creditor of the applicable Company and requesting such material.
CREDITORS’ CLAIMS

6. THIS COURT ORDERS that Proofs of Claim shall be filed with the Manager and that
any Creditor that does not file a Proof of Claim in respect of all of its Claims as provided
for herein such that such Proof of Claim is received by the Manager on or before the
applicable Claims Bar Date (a) shall be and is hereby forever barred from making or
enforcing any Claim against the applicable Company; and (b) shall not be entitled to any

further notice, or to participate as a creditor in these proceedings.




DETERMINATION OF CLAIMS

THIS COURT ORDERS that the amount and status of every Claim of a Creditor as
finally determined in accordance with this Order, including any determination as to the
nature, amount, value, priotity or validity of any Claim shall be final for all purposes,
including without limitation for any distribution made to Creditors of the applicable

Company pursuant to further Order of the Court.

PROOFS OF CLAIM

8.

THIS COURT ORDERS that:

(a) the Manager may, where it is satisfied that a Claim bas been adequately proven,
waive strict compliance with the requirements of this Order as to completion and

execution of Proofs of Claim; and

(b)  any Claims denominated in any currency other than Canadian dollars shall, for the
purposes of this Order and the applicable Claims Process, be converted to, and
constitute obligations in, Canadian dollars, such calculation to be effected by the
Manager using the Bank of Canada noon spot rate as at the applicable Claims Bar
Date.

REVIEW OF PROOFS OF CLAIM

9.

THIS COURT ORDERS that the Manager shall review all Proofs of Claim filed on or
before the applicable Claims Bar Date and shall accept or disallow (in whole or in part)
the amount and/or status of the Claim set out therein. At any time, the Manager may
request additional information with respect to the Claim, and may request that the
Creditor file a revised Proof of Claim. The Manager shall notify each Claimant who has
delivered a Proof of Claim by the applicable Claims Bar Date as to whether such Claim
has been revised or rejected, and the reasons therefor, by sending a Notice of

Disallowance,
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THIS COURT ORDERS that, where a Claim has been accepted by the Manager as a
Proven Claim, such Claim shall constitute such Creditor’s Proven Claim for all purposes,
including for the purposes of distribution by the Manager pursuant to further Order of the
Court. '

THIS COURT ORDERS that, where a Claim has been disallowed (in whole or in part),
the disallowed Claim (or disallowed portion thereof) shall not be a Proven Claim unless
the Claimant has disputed the disallowance and proven the disallowed Claim (or portion

thereof) in accordance with paragraphs 12 to 16 of this Order.

DISPUTE NOTICE

12.

13.

THIS COURT ORDERS that any Claimant who intends to dispute a Notice of
Disallowance shall file a Dispute Notice with the Manager as soon as reasonably possible
but in any event such that such Dispute Notice shall be received by the Manager on or
before 4:00 p.m. (Toronto Time) on the day that is fourteen (14) days after the Manager
sends the Notice of Disallowance in accordance with paragraph 19 of this Order. The
filing of a Dispute Notice with the Manager within the time set out in this paragraph shall
constitute an application to have the amount or statué of such Claim determined as set out

in paragraphs 14 to 16 of this Order.

THIS COURT ORDERS that where a Claimant that receives a Notice of Disallowance
fails to file a Dispute Notice with the Manager within the time limit set out in paragraph
12 of this Order, the amount and status of such Claimant’s Claim shall be deemed to be
as set out in the Notice of Disallowance and such amount and status, if any, shall

constitute such Claimant’s Proven Claim.

RESOLUTION OF CLAIMS

14.

THIS COURT ORDERS that as soon as practicable after the delivery of the Dispute
Notice to the Manager, the Claimant and the Manager shall attempt to resolve and settle

the Claimant’s Claim.
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THiS COURT ORDERS that in the event that the dispute between the Claimant and the
Manager is not settled within a time period or in a manner satisfactory to the Manager,

the Manager may bring the dispute before the Court for determination.

THIS COURT ORDERS that the determination of a Claim by the Court shall be final and
binding for all purposes.

NOTICE OF TRANSFEREES

17.

THIS COURT ORDERS that if, after November 5, 2013, the holder of a Claim on
November 5, 2013, or any subsequent holder of the whole of a Claim, transfers or assigns
the whole of such Claim to another Person, neither the applicable Company nor the
Manager shall be obligated to give notice to or to otherwise deal with a transferee or
assignee of a Claim as the Claimant in respect thereof unless and until actual notice of
transfer or assignment, together with satisfactory evidence of such transfer or assignment,
shall have been received by the Manager, at least five (5) Business Days prior to any
distribution by the Manager pursuant to a further Order of the Court, and thereafter such
transferee or assignee shall for the purposes hereof constitute the “Creditor” in respect of
such Claim. Any such transferee or assignee of a Claim, and such Claim, shall be bound
by any notices given or steps taken in respect of such Claim in accordance with this
Otrder prior to receipt by the Manager of satisfactory evidence of such transfer or

assignment.

DISTRIBUTION

18.

THIS COURT ORDERS that the distribution to Creditors of any funds held by the
Manager in respect of the sale of any of the Properties in these proceedings shall be
subject to further Order(s) of the Court. Nothing herein shall prevent the Manager from
seeking an order, by way of motion on notice to the Applicants and Respondents and
affected parties, authorizing a partial distribution to satisfy, in whole or in part, Proven
Claims with respect to any of the Companies, prior to any final determination of the

Excluded Claims.
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SERVICE AND NOTICE

19.

20.

THIS COURT ORDERS that the Manager shall be at liberty to deliver the Proof of
Claim Document Package; and any letters, notices or other documents to Creditors,
Claimants or other interested Persons, by forwarding true copies thereof by prepaid
ordinary mail, courier, personal delivery or electronic or digital transmission to such
Persons at the address as last shown on the records of the applicable Company and that
any such service. or notice by courier, personal delivery or electronic or digital
transmission shall be deemed to be received on the next Business Day following the date

of forwarding thereof, or if sent by mail, on the second Business Day after mailing.

THIS COURT ORDERS that any notice or other communication (including, without
limitation, Proofs of Claim and Dispute Notices) to be given under this Order by a
Claimant or a Creditor to the Manager shall be in writing in substantially the form, if any,
provided for in this Order and will be sufficiently given only if given by prepaid ordinary

mail, courier, personal delivery or electronic or digital transmission addressed to:

Schonfeld Inc.

Court-appointed Manager of the Companies
438 University Avenue

21% Floor

Toronto, ON M5G 2K8

Attention: S. Harlan Schonfeld
Telephone:  416-862-7785, Extension 1
E-mail harlan@schonfeldinc.com
Fax: 416-862-2136

Any such notice or other communication by a Claimant or Creditor shall be deemed
received only upon actual receipt thereof by the Manager during normal business hours

on a Business Day.
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MISCELLANEOUS

21. ~ THIS COURT ORDERS that nothing in this Claims Procedure Order. shall be taken to
determine the priorities between the claims made in the Notice of Application in this

proceeding and the Proven Claims of any Creditor.

22.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to
give effect to this Order and to assist the Manager and its agenté in carrying out the terms
of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Manager,
as an officer of this Court, as may be necessary or desirable to give effect to this Order or

to assist the Manager and its agents in carrying out the terms of this Order.

A
/ﬂ
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SCHEDULE A COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited
DBDC Investments Atlantic Ltd.
DBDC Investments Pape Ltd.
DBDC Investments Highway. 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd.

. DBDC Investments Lesliebrook Ltd.

. DBDC Fraser Properties Ltd.

. DBDC Fraser Lands Ltd.

. DBDC Queen’s Corner Ltd.

. DBDC Queen’s Plate Holdings Inc.

. DBDC Dupont Developments Ltd.

. DBDC Red Door Developments Inc.

. DBDC Red Door Lands Inc.

. DBDC Global Mills Ltd.

. DBDC Donalda Developments Ltd.

. DBDC Salmon River Properties Ltd.

. DBDC Cityview Lands Litd.

. DBDC Weston Lands Ltd.

. DBDC Double Rose Developments Ltd.

. DBDC Skyway Holdings Ltd.

. DBDC West Mall Holdings Ltd.

26. DBDC Royal Gate Holdings Ltd.

27. DBDC Dewhurst Developments Ltd.

28. DBDC Eddystone Place Ltd.

29. DBDC Richmond Row Holdings Ltd.
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SCHEDULE B COMPANIES

Twin Dragons Corporation
Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.
Wynford Professional Centre Ltd.
Liberty Village Properties Ltd.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.
Royal Agincourt Corp.
Hidden Gem Development Inc.
Ascalon Lands Ltd.

. Tisdale Mews Inc.

. Lesliebrook Holdings Ltd.

. Lesliebrook Lands Ltd.

. Fraser Properties Corp.

. Fraser Lands Ltd.

. Queen’s Corner Corp.

. Northern Dancer Lands Ltd.

. Dupont Developments Ltd.

. Red Door Developments Inc. and Red Door Lands Ltd.

. Global Mills Inc.

. Donalda Developments Ltd.

. Salmon River Properties Ltd.

. Cityview Industrial Ltd.

. Weston Lands Ltd.

. Double Rose Developments Ltd.

. Skyway Holdings Ltd.

. West Mall Holdings Ltd.

. Royal Gate Holdings Ltd.

. Royal Gate Nominee Inc.

29. Royal Gate (LLand) Nominee Inc.

30. Dewhurst Development Ltd.

31. Eddystone Place Inc.
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32. Richmond Row Holdings Ltd.
33. El-Ad (1500 Don Mills) Limited
34. 165 Bathurst Inc.




SCHEDULE C

NOTICE TO CREDITORS
OF [THE COMPANY], BEING THE FORMER OWNER OF THE PROPERTY
MUNICIPALLY KNOWN AS [ADDRESS]
(hereinafter referred to as the “Company”)

RE: NOTICE OF CLAIMS PROCESS AND CLAIMS BAR DATE

NOTICE IS HEREBY GIVEN that pursuant to an Order of the Ontario Superior Court of
Justice made ®, 2014 (the “Claims Procedure Order”), a claims process has been commenced

for the purpose of identifying and determining Claims against the Company.

PLEASE TAKE NOTICE that the claims process applies only to the Claims described in the
Claims Procedure Order. The Company’s creditors should have received Proof of Claim
Document Packages, if those creditors are known to the Company and if the Company has a
current address for such creditors. Any creditor who has not received a Proof of Claim
Document Package and who believes that he, she or it has a Claim against the Company under
the Claims Procedure Order must contact the Manager by telephone (416-862-7785) or by fax
(416-862-2136) in order to obtain a Proof of Claim form.. Creditors may also obtain copies of

the Claims Procedure Order and Proof of Claim forms from the Manager’s website:

http://www.schonfeldinc.com.

THE CLAIMS BAR DATE is 4:00 p.m. (Toronto Time) on [INSERT DATE, being 30 days
from the Claims Notice Date pursuant to the Claims Procedure Order]. Completed Proofs
of Claim must be received by the Manager by the Claims Bar Date. It is your responsibility to

ensure that the Manager receives your Proof of Claim by the above-noted time and date.

CLAIMS OF CREDITORS WHO DO NOT FILE A PROOF OF CLAIM IN RESPECT
OF SUCH CLAIMS BY THE CLAIMS BAR DATE SHALL BE FOREVER

EXTINGUISHED AND BARRED.

DATED at Toronto this day of , 2014,




SCHONFELD INC,,
in its capacity as Court-appointed
Manager of the Company




SCHEDULE D

INSTRUCTION LETTER FOR THE CLAIMS PROCESS
FOR CREDITORS OF [THE COMPANY]
(hereinafter referred to as the “Company”)

A, CLAIMS PROCESS

By Order of the Ontario Superior Court of Justice made ®, 2014 (the “Claims Procedure
Order”), Schonfeld Inc., in its capacity as Court-appointed Manager, has been authorized to
- conduct a claims process in respect of Claims against the Company (the “Claims Process”). A
copy of the Claims Procedure Order and other related information can be obtained from the

Manager’s website: http://www.schonfeldine.com.

This letter provides general instructions for completing a Proof of Claim form in connection with
the Claims Process. Capitalized terms not defined within this instruction letter shall have the

meaning ascribed thereto in the Claims Procedure Order.

The Claims Process is intended to identify and determine the amount of Claims against the

Company. Please review the Claims Procedure Order for the full terms of the Claims Process.

If you have any questions regarding the Claims Process, please consult the website of the Court-

appointed Manager provided above, or contact the Manager at the address provided below.

All notices and enquiries with respect to the Claims Process should be addressed to the Court-
appointed Manager by prepaid ordinary mail, courier, personal delivery or electronic or digital

transmission addressed at;

Schonfeld Inc.

Court-appointed Manager of the Company
438 University Avenue

21* Floor

Toronto, ON M5G 2K 8

Attention: S. Harlan Schonfeld
Telephone:  416-862-7785, Extension 1
E-mail harlan@schonfeldinc.com
Fax: 416-862-2136
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B. FOR CREDITORS SUBMITTING A PROOF OF CLAIM

If you believe that you have a Claim against the Company, you must file a Proof of Claim with
the Manager. The Proof of Claim must be received by the Manager by 4:00 p.m. (Toronto
Time) on [INSERT DATE, being 30 days from the Claims Notice Date pursuant to the
Claims Procedure Order], the Claims Bar Date. It is your responsibility to ensure that the

Manager receives your Proof of Claim by the above-noted time and date.

IF YOU DO NOT FILE A PROOF OF CLAIM IN RESPECT OF ANY SUCH CLAIMS
BY THE CLAIMS BAR DATE, YOUR CLAIMS SHALL BE FOREVER
EXTINGUISHED AND BARRED.

All Claims denominated in a currency other than Canadian dollars shall be converted by the

Manager to Canadian dollars at the Bank of Canada noon spot rate as at the Claims Bar Date,

C. ADDITIONAL PROOF OF CLAIM FORMS

Additional Proof of Claim forms and other related information, including the Claims Procedure
Order establishing the Claims Process, can be obtained from the Manager’s website at
http://www.schonfeldinc.com, or by contacting the Manager at the telephone and fax numbers

indicated above.

DATED at Toronto this day of ,2014.

SCHONFELD INC.,
~ in its capacity as Court-appointed
Manager of the Company




SCHEDULE E

PROOF OF CLAIM RELATING TO [THE COMPANY],
BEING THE FORMER OWNER OF THE PROPERTY MUNICIPALLY KNOWN AS
[ADDRESS]

(hereinafter referred to as “the Company”)

A, PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor:

(the “Creditor”). (Full legal name should be the name of the original Creditor of the
Company, notwithstanding whether an assignment of a Claim, or a portion thereof, has

occurred).

2. Full Mailing Address of the Creditor (the original Creditor not the assignee):

3. Telephone Number:

4. E-Mail Address:

5. Facsimile Number:

6. Attention (Contact Person):




10.

11.

12.

13.
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Has the Claim been sold or assigned by the Creditor to another party (check one)?
Yes: [ No: [
PARTICULARS OF ASSIGNEE(S) (IF ANY):

Full Legal Name of Assignee(s):

(If Claim (or a portion thereof) has been assigned, insert full legal name of assignee(s) of
Claim (or portion thereof). If there is more than one assignee, please attach a separate

sheet with the required information,)

Full Mailing Address of Assignee(s):

Telephone Number of Assignee(s):

E-Mail Address:

Facsimile Number:

Attention (Contact Person):

PROOF OF CLAIM:

L
[name of Creditor or Representative of the Creditor], of

do hereby certify:

(city and province)




(a)  thatI (check one)
Clam the Creditor of the Company; OR

Clam : (state position or title) of

(name of Creditor)

(b)  that I have knowledge of all the circutﬁstances connected with the Claim referred

to below;
(c)  the Creditor asserts its claim against the Company; and

(d)  the Company was and still is indebted to the Creditor $ : (Claims
denominated in a currency other than Canadian dollars shall be converted by the
Manager to Canadian Dollars at the Bank of Canada noon spot rate as at the
Claims Bar Date.)

NATURE OF CLAIM
(check and complete appropriate category)

1 A. UNSECURED CLAIM OF $

That in respect of this debt, I do not hold any security.

] B. SECURED CLAIM OF §

- That in respect of this debt, I hold security valued at $ particulars of which

are as follows:

(Give full particulars of the security, including the date on which the security was given
and the value at which you assess the security, and attach a copy of the security

documents.)




E. PARTICULARS OF CLAIM:

Other than as already set out herein the particulars of the undersigned’s total Claim are

attached.

(Provide all particulars of the Claim and supporting documentétion, including amount,
description of transaction(s) or agreement(s) giving rise to the Claim, name of any
guarantor(s) which has guaranteed the Claim, date and amount of invoices, particulars of
all credits, discounts, etc. claimed, description of the security, if any, granted by the

Company to the Creditor and estimated value of such security.)

F. FILING OF CLAIM

This Preof of Claim must be received by the Manager by no later than 4:00 p.m. (Teronto
Time) on [INSERT DATE, being 30 days from the Claims Notice Date pursuant to the
Claims Procedure Order], the Claims Bar Date, by prepaid ordinary mail, courier, personal

delivery or electronic or digital transmission at the following address:

Schonfeld Inc.

Court-appointed Manager of the Company
438 University Avenue

21* Floor

Toronto, ON M5G 2K 8

Attention: S. Harlan Schonfeld
Telephone:  416-862-7785, Extension 1
E-mail harlan@schonfeldinc.com
Fax: 416-862-2136

FAILURE TO FILE YOUR PROOF OF CLAIM AS DIRECTED BY THE CLAIMS BAR
DATE WILL RESULT IN YOUR CLAIM BEING BARRED AND IN YOU BEING
PREVENTED FROM MAKING OR ENFORCING A CLAIM AGAINST THE
COMPANY. In addition, you shall not be entitled to further notice, and shall not be

entitled to participate as a creditor, in these proceedings.

Dated at this day of ,2014.




Signature of Creditor




SCHEDULE F

NOTICE OF DISALLOWANCE RELATING TO [THE COMPANY]

(hereinafter referred to as “the Company™)

TO: [insert name and address of creditor]

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim as The Proof of Claim as
Submitted Accepted
Claim
A, Reasons for Disallowance or Revision:

[insert explanation]
If you do not agree with this Notice of Disallowance, please take notice of the following:

If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto
Time) on [INSERT DATE, being fourteen (14) days after the Notice of Disallowance is sent
by the Manager pursuant to the Claims Procedure Order], notify the Manager by delivery
of a Dispute Notice to the following address:

Schonfeld Inc.

Court-appointed Manager of the Company
438 University Avenue

21% Floor

Toronto, ON M5G 2K8

Attention: S. Harlan Schonfeld
Telephone:  416-862-7785, Extension 1
E-mail harlan@schonfeldinc.com
Fax: 416-862-2136
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The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this__-_- day of ,2014. .

SCHONFELD INC,,
in its capacity as Court-appointed
Manager of the Company




SCHEDULE G

DISPUTE NOTICE RELATING TO [THE COMPANY]

ereinafter referred to as “the Company”
pany

A. PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor:

(Signature of individual completing this Date
Dispute Notice)

2. Full Mailing Address of the Creditor:

3. Telephone Number:

4, E-Mail Address:

5. Facsimile Number:

B. REASONS FOR DISPUTE:

We hereby give you notice of our intention to dispute the Notice of Disallowance dated

, 2014,

(Provide full particulars of the Claim and supporting documentation. Attach additional page if

necessary.)




~ This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON [INSERT DATE, being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the

following address:

Schonfeld Inc.

Court-appointed Manager of the Company
438 University Avenue

21* Floor

Toronto, ON M5G 2K8

Attention: S. Harlan Schonfeld
Telephone:  416-862-7785, Extension 1
E-mail harlan@schonfeldinc.com
Fax: 416-862-2136
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PROQOF OF CLAIM RELATIN G TO NORTHERN DANCER LAN DS LTD.,

BEING THE FORMER OWNER OF THE PROPERTY MUNICIPALLY KNOWN AS

140 QUEEN’S PLATE DRIVE, TORONTO ONTARIO

(herelnafter referred to as ;“thg Company”)

PARTICULARS OF CREDITOR:

Full Legal Name of Creditor: ‘?E&b Em‘munm— 4"(\4“&\&&— Sf:wm—é-j

L\nmf:o AND Movm;\_a &(?—NE_ Sma.. \d¢ CN Asch:\m wa

(the “Credltor”) (Full legal name should be the name of the ongmal Crcdltor of thc
Company, notwithstanding whether an assignment of a Claim, or aﬂportlon thereof, has

occurred).
Full Mailing Address of the Creditor (the original Creditor not the assignee):
\ G \D“LNE’
" ,

TORTO, AR o

M%) SAS
Teléph_one N@mbcr:' MG - ’143—\37/3 |
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EFacsimileNtimbe,r: | _HL(/I‘VS" ‘ﬂbg |
Attention,(Coma;:t Person): ?V\&J Ck.éaﬁ_xi_&‘) .

Has the Clailﬁ been sold or assigned by thé Creditor to another party (checlg:one)?




10.

11.

12.

13.

PARTICULARS OF ASSIGNEE(S) (IF ANY):

Full Legél Name of Assignee(s): - |

- (If Claim (or a pdrtion thereof) has been assigned, insert full legal namé of assighee(s) 6f

Clalm (or portion thereof). If there is more than one assngnee, please attach a separate

sheet with the required information )

Full Mailing Address of Assignee(s):

Telephone Number of Assignee(s):

E-Mail Address:

Facsimile Number:

Attention (Contact Person):

PROOF OF CLAIM:

L_DREN) Cubrpnty oN Betf pf THE Cxesrmﬁ.S,

[name of Creditor or Representatlve of the Credntor], of

‘;’(0 RQoenTy, DPVTAL o | do hereby certify:
(city and province) ! ' : , o

(a) that I (check one)

Oam the Creditor of the Company; OR




Ham THE ])//? e ’( _ (state posmon or ntle) of

[éﬁ?—g{;'ﬁuﬁﬂ-"’iﬂ/\/ ﬂ"’LO ”lai il 5 Jﬂdj&
(name of Credltor) :

b) that I have knowledge of all the cxrcumstances connected with the Claxm refcrred
~ tobelow; '

{¢)  the Creditor asserts its clann aga.mst thc Company; and

@ - thc Company was and still is mdebted to the Cteditor $
(Clatms denormnatedm a currency other than Canadxan dollars shall be converted o
by the Manager to Canadian Dollars at the Bank of Canada noon spot rate as at
the Cla1ms Bar Date.) '

NATURE OF CLAIM

(check and complete appropnate category)

s0 735~ (seE ﬁa-nﬂﬂl-tw

@:/A. UNSECURED CLAIM OF §
That in respect of this debt, I cto not hold any socurity.

gﬁ SECURED CLAIM OF $ 53333 o | ctse. bwoszv-((gv:f/’mﬂrwo
Bre s pon A

That in :resp‘ectof this debt, [ hold security-valuod at$ . particulars of which

are as follows:

(Giv.e full particﬁlars, of the security, including the date on which the security was given
and the value at which you assess the security, and attach a copy of the security

documents.)

frreoen).




E.

e

This Px“dnf nf Claini must be received by thé Manager by no Iater than 4:00 p.m. (Teronto -

PARTICULARS OF CLAIM:

Other than as already set out herem the pam<:u1ars of the underslgaed’s total Clalm are
attached o *

f ,(Provxde aIi pamcuiars of the Claun and supportmg documentatlon mc]udmg amount

‘dcscnptmn of transactlon(s) or agreement(s) ngmg tise to the Claxm, name of any

) QWantor(s) wh1ch has guaranteed the Clalm, date and amm.mt of mvmces partxculars of

ol credits, dlscounts ete, cianned descnptlon of the secunty, 1f any, granted by the. -

‘;‘.'Credltor and estlmated Value of such secunty)

F ILIN G OF CLAIM

‘ Time) on March 9, 2015, the Claims Bar Date, by prepa.ld ordinary mml courier, personal

dellvery or clectrcmc or digital trangmission at the followmg address:

) Schonfeld lnc ‘
*_ Court:appointed- Manager of: Northem Dancer Lands Ltd.
- 77 King Street West, Suite 3000, P. O Box 95
TD Centre North Tower
'Toronto, ON MSK 1G8

: Attentlon ' Stephame Wﬂhams
“Telephone: _,416-862-7785 Extension 4
E-mail - sw:lhams@schonfgldmc com

| . Fax: 416- 862-2136




, 5

, 3FA1LURE ,To FILE YOUR PROOF OF CLAIM AS nmn:cmn BY THE CLAIMS BAR
: i T 1 \IM 'BEING BARRED AND IN YOU BEING -
:;CLAIM AGAINS’I‘ THE

‘PREVENTED" FROM MAKING OR ENFORCING”‘
. COMPANY In addltum, yon sha]l not be entltled to further notxce, and shall not be
",Aenﬁtled to particlpate as a creditor, in these proceedmgs

"J?::Pat?daf : 75»(24?@ :ithis'ﬁ'ij,daYOfJ 4’5f“'47'.~7f-4~2015v :

Signatﬁre\émﬁ’ou
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Newton's Grove School Inc.

227115 > CI10¢C
Accrual Basis Transactions by Account
" Al Transactions
Type Date Num Ad] Name Wemo.  Cir Spht Debit Credit Balance
L n — .
Property Under Development '
Bil V242014 102144 Penatia Group Lig. . Accounts Payabla BATS 00 8,475.00
Bil 043002014 102186 Panatia Group Lid, Accoitts Payable 847500 16,950,00
&I 08/31/2014 Peanalta.Group Lid. Acpounts Payabie s 47800 25,425.00
Bif 063012014 102219 Punalta Group Lid. Accounts Paysbie 847500 32,900.00
Bil 07T/3E014 10223 Penalta Group Lid, Azcounts Prysbie’ 847500 4237500
8l 08/01/2034 Peériatta Group Utd. Accouiits Paysble 847520 £0,850.00
Bl 09/0172014 Pepahta Group LM, Accounts Pryable 847500 $9,325.00
Byl 100172004 102251 Penalta Group L. Accounts Paysble 8,47500 67,800,00
BN 11092014 102257 Penalta Group L1, Accounts Payabie: BAT500 76,275.00
B 1112672014, rmtainec WND Associatan Limited Accounts Payshie 250000 78,775.00
Bt 12012094 fo2zes Pansite Group Lid. Accounts Paystle 475,00 #7.250.00
Cheque: 12102014 458 Aird & Baflis, Jn Trust Nwwon's Grove REC Account 5,00000 92250.00
Bl ovoiRos 02z Penilta Group Lid. Accounts Payable 847500 100.725,00
Chgqus O1UV2015 479 Roh EkSeyed Mewion's Grove RBC Account 8,850.00 106,375.00
B 020122015 102292 Pensita Group. Lid. Accounts Payable 847500 114,850.00
Total Property Under Devalopmerit 114,850,00 0,00 114,850.00
TOTAL INCURRED ADDITIONAL PROJECT COBTS TO DATE 114,350.00 0.00 114.850.00
EXPECTED ADDITIGNAL PRQUECT COSTS TO CLOSE PURCHASE:
LEGAL 20,000,00
PLANNING 10,000.00
PROJECT MANAGEMENT (PENALTA.AT 2 ADDITIGNAL MONTHS) 16,650.00

TOTAL PROPERTY DEVELOPMENT EXPENSES

forac. UadcweD COpri

. ﬂﬁ" oleR

A oer (LeytedPo© A

oo ponhe e #e)
LosT Barsroag Encfle nsZ_

o o L

161,800.00
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(46, 233
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3;’ m Newton's Grove School Inc.
Accrua) Basts Transaction Detail By Account
‘September 2013 through A 2015
Type Date Nom l Name Memo ﬂ Spiit Debit Credit Baknce
Rent
Ghoque 09012013 18126 Chtyview Industrial Lis. Royat Bank Chequing Account 47.500.00 £7,500.00
Genaral Joumal 09012013 o who 112 of remt prepalyment Rental Deposit 527783 LR777.83
Checue 100172013 19157 Cityview [ndustriat Lid. Royal Bank Cheguing Accoal 47.500.00 10027783
General Joumal 100122013 -] wio- 1432 of font prepeiyment Rontol Dapost 527787 105,556,70
Cheque 1oia1s 18167 Cityvierw inclushis] Ltd, Roya! Bank Chequing Account 47.500,00 153.055.70
Gansral Jourmal 11012013 ] wia 1712 of rent prepsiyment Rental Daposit SZ7TA3 158,333.53
General Joumel 12112013 o] wa 1112 of rent propelyment Rettal Deposit 27723 18261138
Chague 1210212013 . 19 Clyview Industra) Lid, Newlon's Grova-RBC Account 47.500.00 21111135
Gonaral Joumnal 121312013 L] a1 up propayment ko be amotized Rental Deposit 8333400 177756
Chegue ‘o014 28 Cityview Indusiriel L, Newtorr's Grove RBC Acoount 1,867.00 179,444.36
GenetalJoumet oo & Wo 112 of rént prepsiyment Rental Deposit 527783 184,722.10
Chiegus w@ni2014 s ity Indusirial Uid, Newtor's Grove RBC Account 31087.00- 218,386:19
Gonursl Jourmat (210172014 -] wio 1112 of rent prepaiyment Rusital Deposit S2rras 21.687.02
CThoque: V012014 150 Cltydaw [odustrial Lid, Mewtor's Geove REG Accaunt 31.587.00 25333402
Genoral Joumal [ 00T [} wa 1112 of rent prepaiyment Rental Deposit 527788 250,811,858
Cheque NOIZ0TE 184 Citiviaw indusivial Lid. "Newlon's Grove REC Accoue 31.867.00 29027885
Geners! Joumat 412014 o w0 112 of rent prepeiyment Rontal Deposit 527783 295556.60
Chetweo osmiR01e 245 Cltyview Incsstrial L. Newion's Grove REC Account 308700 20722188
General Journal 0512014 L) W@ 1112 of rant prepalyment Rentel Daposit 521709 £2501.51
Chuaue 06012014 237 Clyview Industrial L, Newlon's Grove RBC Acctunt 31.887.00 364,160.51
‘Ganaral Joumnsl cem1zon o Wio-1112 of rent propaiyment Rental Degostt SZ778% 8904830
Genaral Joumnal 0TR12018 L] wia 1112 of rent prapalyment “Rurtal Dyposit 527783 37472407
Chegue oTNZ2014 273 Clyview Industrial Lo, Nowlon's Grove REC Account 2500000 300,724.17
Cheque teteot4 - 303 Cityview Indugiciat Lt Full raotas per {sxse schedidy Newion's Grime REC Account 2500000 Q42497
Genarai Jourmal 040172014, -} wio 112 of rent prepslyment Runtsl Deposh $2r7.83 430,002
-Chequa oB0IR04 319 Cltyview Induomiriel L. Newitn's Grijvs REC Actoint ' 2500000 455,062.00
Cheque 100120614 351 2430181 Otarla Inc. Newtors Grove RBC Acvount 2500000 480,002.00
Chague. no20t4  d18 2430181 Ontarlo Ine. Nawton's Grove REC Azaount 25,000.00 505,002.00
Cheque. 1IRMA, Chyview ndustrial i, Post Datw Holding Accourt 2500000 30,002.00
Choque 12/012014. 449 2430181 Gntasioine, Nowlon'tGrove RBC Account 125,000,00 ‘565,002.00
Chequs 12012044 Chyview indugirtal Lid, Post Dale Hoiding Account 25,000,00. £30,002:00
Chegue MRS 472 2430181 Oriarts Ine. Vo ¥ Newttn't Grove RBC Aceount 0.00 £80.902,00
Cheque GRS 488 2430181 Ovtar Inc. ‘Repiace cheque 473 maked out Dece. 2714, not recelved  Newton's Grove REC Account 28.000:00 805,002.00
Chaque: 012018 Clyvi' indisstyial Led, Past Date Holding Acoount 2500050 #30802.00
Cheque @r22Ms . s 2430181 Ontaso te, Newton's Srove RBC Acoount 25,000.00 | 855,002.00
Totn] Rent TIBAWO0. B30 . 855,002.00

TOTAL _Timyseo0: 8333400 855,002.00

ADDITIONAL RENT TO BE PAID AT $25,000/MONTH MAR/2015 TO DEC/2015 250,000,00

TOTALACTUAL COSTS:INCURRED TO EXPECTED DATE OF OLGUPANCY OF NEW PREMISES 903,002.00

'PERIOD OF LEASE IN YEARS (SEP/2013 10 DEC/2015, 2 years, 4 months) 233

LESS:

ESTIMATED COST OF TMIAS PER LEASE: .

REALTY TAXES PER ANNUM 75000 174750.00

INSURANCE PER ANNUM 10000 23,300.00

MAINTENANCE PER ANNUM 25000 225000

LITTN

NET ADDITIONAL COST ABOVE [EASE PROVISION

LT e T e e o
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;
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pZIMS
- Aecrual Basis

Propaid Expenses
Branding

Total Branding

Total Prepaid Expenses

TOTAL

Newton's Grove School Inc.

 Transactions by Account

Type Dite Num _A_d]_ ﬁlaln];ransactlons Split Debit Credit Balance
Bt 10/26/2012  MPS001 Barrett & Welsh Inc, Accounts Payable 10,283,00 10,283,00
Bil 02/05/2013  'MPS003 Bairett & Welsh Ihe. Accaunts Payable 28,260.00 38.533.00
ai 03/04/2013  MPS004 ‘Barrett & \Welsh inc, Accounts Payable 22,600.00 £1,133.00
ait 0470172013  MPSoQs Barreft & Welsh ine. Accounts Payable 11,300.00 72,433.00
B 09/03/2013  MPS0007-1 ‘Bamett & Welsh Inc; Accounts Payable 5,850.00. 78.083.00
&l 1000172013 MPS007:2 Barrett & Welsh Inc.  Accounts Payable 5,650.00 63.733.00
Bilt 11/01/2013  MPS007-3 Barrett & Welsh Inc. Accounts Payable 5,650.00 89,383.00
Bil 12/01/2013 Baret’& Weish inc. Actounts Payable 5,6850.00 85,033.00
& 01/01/2014 Bamrett & Welsh'inc. :Accounts Payable 5,650.00 100,683.00
Bill 02/01/2014 Barrett & Welsh iric. Accounts Payable 5,650,00 106.333.00
Bill 03/61/2014 Bamett & Welsh Inc. Accourits Payable 5,650.00 -111,983.00
Bill 04/01/2014 Bamett & Welsh Inc. Accounts Payable 5,650.00 117,633.00
Bilt 05/01/2014 Barott & Weish Inc. Accounts. Payable 5,850,00 123,283.00
Bill 08(01/2014 Barrett & Welshi Iric, Accounts Payable 5,850.00 128,933.00
Bif 07/01/2014 Barrett & Welsh inc: Accounts Payabie 5,850.00 134,583.00
Bl 0B/01/2014 ‘Barrett & Welsh Inc. Actounts Payable 5,850.00 140,233,00:

140,233.00 0,00 140,233,00
140,233.00 0.00 140,233.00
0.00

140,233.00

140,233.00

Paga 1.0f1
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Prepaid Expunses
Rental Deposi

Totel Rental Deposit

Totet Prepeld Expenses

Newton's Grove School Inc.

Transactions by Account
o " All'Transactions
Typa Date Nums - Ad) Name ' . ‘ Mamo _cl_f_ , Spht Deblt Credit Ealonce
Chequa OTROANNZ 22005 Hortherm Dencer Landa L4d. Deposk on Quaans Plsta project Royal Bunk Chequing Account 56,233.00 5833300
(2168700 8333400 58.333.00°
12188700  63,234.00 58,323.00
12188700 6333480 S83%00
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THIS INDENTURE miade as of the daie sci forth i "Baiic Terms™ IN PURSUANCE OF THE SHORT FORMS UF LEASE

H

BETWEEN:
CITYVIEW INDUSTRIAL LTD.
(bercinfier calied the "Laodlord™)
OF THE FIRST PART
~and-
PEEL EDUCATION AND TUTORIAL SERVICES LID.
(herein sefesrad 10 a3 the “ToRam™)
OF THE SECUND PART
In conideralicn of the regi, murul prom; and obligats ipulaind in this Lanse, the Landlord and the
Tenant hereby covesmnl and agree a5 bollows:
“BASICTERMS"
Diate: Apiil 23, 2013
Tenant: PEEL EDUCATION AND TUTORIAL SERVICES LD,
Landierd: CITYVIEW INDUSTRIAL LYD,
Laads, Building: Tho lands and exisling buildings, havo = municipal address of 1-8-11 Cityview Drive, in the

City of Etobiioke, in the Pravince of Omario (the “Lands™ a5 sbown on Schedule “B™
mrwmhummmmmm‘w The Buililing, having a municipal

address of | Cityview Drive, Etob Owaariv, tompr PP ly 25850 sq it of
Rentable Ares {the “Bilidiag™).

Premises: Premises will vonaist ol approximately 25,850 squace feet of Rentable Arcs.,

Term: Fourteen (14) months

Commestement Date: Moy 1, 2013

Expiry Date: June 30, 2014

Rarly Ocenpancy) The Tonant, slong with the Landiord will fisture the pientises dusing the months of May and
June 2013 (the “Early Occupancy Period™) to ready the premises for occupancy by the
Tenant

Free Rewt Perisd: During the Early Occupancy Period the Teaant shall aot be required to pay Rent or uillitier.

Pose Reat: The Teawst shall pay to the Landiond u mocthly Buse Rent as follows:

July 1,2013 - Aug31,2013 Early Occupsacy — no Ranl payable
Sept. §,2013 - Dec. 31,2013 347,500.00 pex. month
Inn. 1, 2014 - Jun 30, 2014 $31,667.00 per moath

Depusit: The Tenan shall ot be required to pay 8 deposit s 2 relates to the Premises
HST: The Tout shal] ol be responsible for the paymest of HST on Semi-GrotsRent  However

should the Landlord be azsessed for HST than the Landlord and Teanot shall mytuaily share
on 4'SO/504 basis the total mvvees of fuch seeasmens aythey come duo and puysble:

Reulty Taxes mnd Throughout the Term of this Lesse, the Laodiond and oot the Tanaat witl be responsible for

Operating Costs; paying the Properly Tuxos and Opérmting Costs, exclidding Unllitlels which the Teaant shali
be responsible for. :

Utilities: luuhﬁuonhllwBmmuuTmﬂnllpaydmalylllmdlmmmmbldiu.

the Lande and Premises, including: hndeo -and gas, wator, folephone, com

services and any other utililies required by the Tenant for its operition of ite businiss in the
Premisss. The Tenant shall ensure gll wlilities have been tragsferred o its name prior to
Teceiving access i the Premines snd, ib any eveal, not later than the Commancermest Date,
The Landlord shall ol be reapossible for any lade fees of penalfics o1 # rosult of the Tenant
Dot having paid the wilithes on towe.

Siaw mwshnbcmnwmundwmmunncvehpmlmw&:nmofdt
-Promises without the privr permission frum the Landlond in writing. Al signage shall be
subjoet luC’!yhy-hm,mletmdmﬂmomnﬂMqhmmmmhﬂm
and vepair shall be tho responsibility of the Tonsst, at the Teomat's sokc cxpense,

Use: The Teoan! it sofely le 1o eanue the Premices are wsed soley for the purposs of a
pnvl:uhmuomﬁ Nawhmmuhmmmmmwuwswmmgfw
Dwolopnmlufmbwm!mdm




Dock Use: The Tenant thall not be responsible for malntaining any docks, dock levellers serving the
Premiscs. Such shell be the responsibility of the Lasdlonl, if uch is in beed of repwir,

Parkdng: The Tenant shall be allowed Ue use of the parkiig area serving the Building,

The Landlord shall have no liability as it reftes to incidents, eccidents or injury as » result
of impruper tffic control oo the part of the Temunt.

Renawal: There chall be po renewal of this Lease umless agreed ko botween the parties three months
prior to the Expiry Daie.
Ingurance: mmm:ulmmmwmnmm«uunudhnduunrdammth:huﬂm

contents, vehicles, ete. The Tenark shall maintai asin forall vehiciny
wlitized by the Tenamt, ity cmployees Gr contracted sorvices (such a3 bus transpdrtation for
the siuderts) as required by the Minlstry of Traasportatioa, city bylaws end codes.

Interior Malnteannce:  Tenant shall be respousible for it own in suite cleaning/janitorial rervices in the Promuscs at
the Tesant's sole exponse. Remaval of garbige shall be placed by the Tenan! In the garbage:
room s the rear of the Girst floor in the shipping erca gubuge room serving she Buliding.
The Tenant shall ensure jis garbagr is separaied imto wo bins — one for garthige and one for

recycling.
Sehedules: The following Schedules form part of this Lewse -
Schedule “A" Legal Descriptivn
Schedule *B" Aerial Showing Jocation of Buildiog
Schedule “B-1" Initial Layout of Prensises
Schedule “C* Landliord's Work and Tenant's Work
Schedule “D” Rules and
Sehedule “E” Special Provisions

“REFINED TERMS™
1nt this Lease, unless there ia something in the subject matter or context inconsistent therewith, Lhe followiag words and term,
which oay be used in the singular or the plursl, hvehmvemmnasmvmhmnfoﬂow
“Act” means the Commarcial Tenancies Act (Ontario);

“AdduomlRsnt"mum:uwmofmvncyordmwrequhdlobepndbylheTtuﬂwdumnmemoddmunloBue
M‘MMNMM mwm-wmhumwmumw:uummm

“Alisrations® means sny or impeov o any pant of the Premises,
xnﬂuh@wnmliuﬁﬂmn,m Tent's Work;

“Authoritics” means all fedenl, provinck ji and | guthorities (i g withowt limitali
suppliers of public nuhlm),deplnmh bwdsudwblhwwchlungjuﬁdwtm .

*“Basz Rent” means the Base Rent payable by the Tenant undes the Basic Tesms,

“Building™ meéans the building located o lhe Londs, toasﬂnf mm n!l rumn:: (exeludluz tenant's trode Fixtures),
improvementa, beating, veatilition, sir contivioring: 7 ang plurabing systems and. facilities
Jocatod in, on or scrving such bullding, and al! altesaty addnhmml ph thereto;

“Busiocss Doy means any day swhich is not a Saturday, Samiay or 8 statutory hotiday obseyved is Ontario;

“Busioesy Tuxes” moans afl taxes, ndes, duties, fees and sxsessments und other charges of every natitre and kind that may be
teviod, ratod, charged or assered againgt or in respoct of:

(a) sl improvemente, oquipmest sad facilities of the Tenant on of in the Premises of any past or pants thereof, and -

(b) any and every business carried on of in the Premiscs or In respect of the uae or pecupancy thereof by the Tenand or any
Trasaferoe,

(6) by any lawful Awhority, and any and ali 1axes which may in fiture be lovied in Lieu of any of the forsgoing, whether
or unfsreseen;

"Chiuu“nuudamluut,thnm (direct, indirest, eonsaquentinl or otherwise), suits, judgments, cavses of sctjon,
pm-lwormumuormummmm whether ancrusd,
M.Mwmmuﬂmyudmmmm i without limitativn, logal fees
and disburssnenls on a soliciior and his own olicat basls (in 5. withous limitt tllmdllcplfnumddhbwmu
n connectaon with any and all appeal);

“Cammencement Date” meas the date desribed us such in the “Basic Terms™;

'Commhnfnum

. {8) those mreas, fucilities, wtilithes, i ami - instailations (in this definiti \lectively calied . the
"lekm")inunnew&omwhwh,homumnmmmdwmwdwwmmbymundtordmbehsudbﬂne
sonsnts of the Bufiding;

(b). those Facilitics designnted by te Landlord, from time to time, as forming par of the Common Areas;

(c) Ihose Fauilities wiaith mormﬁwrﬂubuufuofmmvnbpml. whether or not located within, adjscent 1o or nesr-
ing, and whi ’,_ ﬁvmumhmbymhnﬂwdnpmorucomnmm

(G Mhlm%ﬁmmdﬁwmwwmwrwhmmmefh mmthellulhbw.




their employecs, customers and other invitees in comman with oihers entilled 1o the use or benelil of same In the mannee and
for the purpores permitted by this Lexse and for the time so paemitted by the Landlonl

Withowl limiting the pmnlnyonhe foregolng, unless otherwise olined herein, the Cummon Ancas shall include the mor'

exterios walls, .exterior und interior structural clements, bﬁnnxw-lb, nmwbhem.oomdon siairwuys, public

washroonw, wility room, stomge fooms, jaciior roonis, ing and othér

wystemt or strvioes and all strvclwes conlaiing same (inchiding, withowt limiwtivn, the - heating. ing And air

wnduiun(n. syztem) and seyurily, nn., Jife and safety systems I the Dumnpum and sit exwlnrwrﬂnx nms. hndsapad
d aroas, p Pprivae_access roads and rowes, p routes and

mbngahebevdopmcnl. Thelmdlardmy ignate, smiead and cedesip mCommnArufmmnmewnm

“Development” means the Bullding, the Conumon Areas; the Premises, and the Lands;
“Eveuit of Default”™ mcans any of the futiowing events:

(a) the Teaent fuils to pay any Rens reserved by this Leasc on the day of dates appoinied for the payment thoreof and such
failure continuet for 5 days blhwmgwmmmml‘wuwp- {hereof being mede by the Landlond If, boweves, ibe
undlotdpmwhmhwnlhnmlwwmmyﬂmmlhwbd it shall not be sqgiived to give any further writlen
notices Do the 12 musth period following the. duto that the Landlord gives sach second natice;

(b)  the Tenant fails tw observe of perform any of the Tenant's Covenants (olher than the payment of Rent) and:
(i)fails to remedy such breach within |15 days (or. such shoster peiod ax” oy be provided in this Lease) of the receipt or
dovmad pecoipt by the Temant of wiltien nutive frum the Landiord iespecting such breach; ur
(i) 1 such breach cannot be rasomably remedied within 15 days of such shorter pendd, the Tenant fails to commence

10 remedy MMwnMnlswamwmwhhwwﬂWymw beeach;

(c) lthmnbewmhnhnp(ormMmuukaﬂtmmofnyMutorhmkmplnnnmlvmebmmnh
with ity creditors (includiag, without limitation, clesting to terminsite o disclak
lhuhlumwwbnwhnpmponlMbyufwmmbmwywwwmym(ama).

ies Crodilors’ Asrang Act (Canada) or any other Jtalute -allowing the Tenanl (o Terinaie or disclalm this

l.nne)‘
[C)] nmwtruumelmwmwr|umiu¢lfunllwlpoMunofmeTmmnmpcny
(a) -nyn-psnhhmwmyld‘wu muﬁna:mnmnmdbylhnmnrbywmbumimmmlml

any court ur Awthofity baving jusisdiciion for the dissolution, winding up or hiquidation of the Tenanl o its assets;
()] lhu'l'mntmlkulnlembulkof-ll(wamb-umlpunmofhlmmh«l!unmcvqjmuonmduTmmfu
approved by the Landlond;

(g} thiv Lease or any of the Temne's axsws are iaken undes a wrig of sxecution:
(h) the Tenknt assigns, trasfers or eacumbers this Lease or xublets o permils the trcupaiion or e or He parting with or
sharing possesion of all or any part of the Premiscs by spyont excépt in & mannsr peroitied by this Leuse;
() the Premisci bocome vecant or anoecupied for & period of 10 comsooutive days or-more without the consent-of the
Landiocd or the: Tenant shandoas or tiempls to abindon the Prowilacs ur disposcs of its goods so Hhat there wuukd oot afier
much disposa! be sulficient goods of the Tenan! on the Premilscs subject to distrass 1o sattify Rent for atleast 3 mont;
) any immwancs pulicity covering any part of the Development or any occupant thereof are nchmlly or thcatened 1o be
cancellext or sdvecsely changod as & resutt of any use or occapancy. of the Premisce;
(k) meTen‘madmulbehndlonllhﬂllduam(mlmdloconﬂm:opunmgmbmmh?mmurm
U] uEvemochfmk.nwdlmnwhwmwmnnmouMsdeﬁndn pamgraph ocows with tespect to
mybucw-pwnlundwwhmm'rcummpnuolhupummjruy.mﬂcﬂmldms
For grester ceriainty, the Lagdlord ahli not be required Io give Ibe Tenmpt any nufice in Tespect of e evetix deacribed i
p-mhv(c)to(l)uhhuHmtmmswmormmmumwywmmmufunum

" moans any srchiteet, engineer, land surveyor, other ' in any case,
pnmudhyll\eundlwd:nd,Inﬂnmmbkwmwncl‘ﬂuLmdlwd.qnllﬁedlapermrmlhspedﬁcfunmmfw
which xizch Persor was appointed;

“Fixturing Poriod” means the period of Gme, If any, specified as such in the "Basie Terms™)
“Forue Majowen' has the menniog given thal term in Section 20 bereal;
“HST" meana:the harmonized 3ales Wxes, under the Excise Ton Act (Canade), and all other goods mud services taxss,

business tranafer tacs, vatuo-added of (ansCiivn taxes, sales taxes, Mmulti-stage saks LIPS, Uso OF COURURGHON takes Or any
oumumonﬁzhndmimhmmmwRemundmyoﬂxermmny-hlehymermmwmemwmd«m

Leaue which may at any tinse b impoyed by an Authority on or i reapect of rental or reul property, whether chanucterized as
A goods aad scrvices tax, ks lax, yalnc-gdded tax or otherwise;
“Hazantous Subssnce™ meads alf i pol xplosives, b waste, pathological waite; peneric wr
PIUCEs-Specific wasty, {9, solvents, pesticides, aml all sadicactive, noxioris, b dous, toxic, corrosive, combustible,
ipuhblendmﬂlve ferials, sub and "'*,_wmm*' i olychiorinstod

, Akboatos oad area formalishyde foam iasulation) and alf vther mly, Yub (whather gas,

quluwﬁd)Mdemmhlhwwnhmmum(emuwywiummﬁnmhnmlhuyokhu
mhk,nnbmnmnroomﬁfmm}m:rpmullowummwd may cauge an adverse effect (45 that lerm is
dofined in the Enve

"HVAC Eqummcm" or “HVAC" means the heating. ventilating, sir conditioning and tumidity eontrol equipmet sesviving’

"I!uury' means, withow limitation, bod:ly injury, personl imjury, pertonal discomfort, memat anguish, shock, sickness,
dissase, death, false arvest, n, ibel. stander, defamation of charscter, invadion
of privacy, wrongful mmemwmmmwmyorm ulh:alcmaybe',

“Insured Damage" mmlmurnyWMMMMmelehmnfﬂ:mpﬂr(lenany
duiuctible) is actually reogvera by the Lendlord uider insurance policics tequined to be caied by the Lundlanl. For chiity,

duupmmn;mlhnnypmmnflhrmllﬂhbemedby!hTmnlpmmwmoblmulnﬂnslnn
(including, without limitation, the lexseholl imp shali be Insured Damag

"undloni'lqut”ms!hgwrk,ﬂ‘my.rquuedmhwﬁmwmqummh&m‘ﬁ
“Lands” messs the Ianda desccibed in Sehedule “A” and which have the municiel addreas eat out in the "Rasle Terma";




“Laws™ means all faws, shatufes, ordil gulations, by-laws, directions, ordess, rules, requi firections ‘and
guitielines of ull Authorities;

“Lease™ means this docament and the Schedules attactied to it a5
“Leate Year™ moans o period of 12 munths commenting on the fiest day of Sansuy in each yoar cacepe that-

(n) the lirs) Lease Year beginy on the Commencement Diite and ends on the las! day of the calendar year in which the
Conumencemens Date ocours; and

iginally signcd and deli oras from Bimo to

{b) the ast Lease Your of the Term beging on the Grat day of the calendar year during which the hast day of the Term
mmmeﬂdsonlhehﬂﬂyufﬂu'rmmvnﬁdlmdnhnﬂmdmy,ﬁmnmmnmbymmmwug
Tendnt specify sn anzusl tate upon whith each subsequent Lase Year §5 to commance, in which event the Lease Yeur
which would atherwise be current whed such arinual daic first oocurs shall termioate on such date and approprinks
adjustments of Rent resulting from any Lease Yaar being shorter or longer shall be mede;:

“wdlmvmﬂ"mﬂl}mmmwmh;ﬂnrnm&mndewmmhwubmgllmehnld
g, without limi

| fintures, g and A iony fom Gme
mmmwmmﬂmmmmﬁmummmorm Lease} by or 0o behall of the Landlont, the
Tenwat o any previous W Or cccupant of te Promises in, '0n oc which serve the Premiscs, Whether 'or not casily

discomectad or moveble and inchudei all the following. whéthor or not any of the same are In fit the Tenant's tode finturce:
Mmmhmm.lmmlnus:wmdnnmﬂnuntemy natare wnd kind; coolers, freceers, . Jockery;
doctrical and utility Ik rigoad aolely 10 serve the Premisos; uspoting, drapes, other floor wu
mwﬂmmwmmm&;mm@mﬁwhwmwmdwlm
fixhres; built ip fu mlnynymmldlo!h?remuswhmymlhmbw
wm.nmnbnmmnmmmamp»uhm do pat, b A
mdwun'rmsmm(wuwmmuumunmmmuhmmms
no!uunywayMbh?mﬂwbmmwmuhwm(mmhymyummm
the electfical yystem serving ihe Premiscs);

“Marigage" mesns any ke, charye or i tuding a deed of thust and Mortgage securing boads amd
-ﬂnﬂnmwpphmnlﬂmw)mnnymwmmwmw

“Mofigages” meanslbewwmmmwnnmwum.nmmmyw.umdin-
Mongage;

“Operating Com”mmthmummbuhdyd&dbedinmhﬁofm Leuis;
"Use" means the use which may be nisde of the Premises by the Tensnt which is 66t out in the “Basic Terms™

“Person” meacy an individual, 8 corporation, a limited par ip. 3 gencral par ip, W trust, u Joint siock company. &
‘Joing venture, an aspocistion, s syndicale, » bank, » trust company, an Autfority and any other legal and business entity;
“Promists™ means the premises demisod by te Ladiord to the Tenant for s shared possession as described in Basic Terms;
“Property Tanes” moans:
(0) all real-property taxzs, including Jocal i ratey, levies, al ion Jevies, reles, duties and
assessmonts whether gonerl or spccial lmdmorrmwdmry forevecn or umforesoen, which rmy be kevicd or
agvessed by any lawful Authority against the Building, Premiscs, and Lands or any part thereof and any taxes or other
amounis which are imposed {astead of, or in sddition tu, Any of the foreguing (whetber of the foregolng charscter or nod or
whether in cxisicace af the date that this Lease wasexecuted);
{(b) all costs sad expenses incurred byoronbuhlrvfuzundlord!bremmuing.nppnml,lmlmdmmfumom
fors anil expenses 0 the exteat Usey are inciaved in an anampit 1o funimizz or reduce the Amonnis described in paragraph
(o) and
(¢} mymdallpeulnu,lmpymuwinh&chuwlnmbymymwlhnuAMyuatmuoIh
Tmnlshlepamnorlnydrmemum greph (3) or any thareof, as the case my be;

“llau"mum al! Bagc Rent and Additional Ront payable by the Tenant pursusni tv thiy Lesc:
“Rentable Area of the Prerisos™ means the srea noied under Basic Terms;

“Rental Deposit™ mesas the amonnt, lrw.mmwmhdehh"mme plus alt rmonies
added 1o mch amonn in accofdanee with the terms of Lhis Lease;

‘Sehedulec™ means the schedules atiachod to thls Lessc snd which are more partloutarly desteibed in Basic Tenos,

*Tern' means ihe term of this Lease A1 3¢t owg in Basic Terms;

“Transfer™ awcans any oft

(3} ansuigwment of thix Lease by the Tenant in whole or in part;

(b) any amangement, written or oral, whetber by subl Bieence or otherwise, whereby rights to use ipace Within the

Promises arg graated to any Pm(mrhnnthe‘l‘mn!)ﬁomhmwl:me,uhkhnwlefompwymdmvodmm
or under the imtorost of the Tenant wiwes this Leasis, und

() a mongnge or uiber encumbrance of this Loass or of all of any part of the Premises, or any interest tharein; and

“Transteree”™ means any Persoa desiving rights theough a Transfer.
Certain terms which bave boen defined within spesific sections of Lhis Leaws for use sukely within those sestions &re oot
referred Lo sbove, e




SECTION L -~ RECTTALS

a} Lands snd Buildings
Whecnas the. Landlond is the owner of the lamis described in “Basic Terms™ haruv(lhe"hmk')mwhl:hn
mnklpkmnpuxymd\umnlbmldmg(bgmnultdnt“auddmg shown on-Schoduls “B-1"j is erected. The

Building, U Landa st the buitding un-the lands knows & 1-9-1] Cityview Drive, EWbieokeommbgcm:r
form a complex (hervinafier called the “Deveh ). The site plan for the Develop is shown on Schedub
' : mt:glldnmmmforﬂntpmpmy isoo Schdnle “A" hereof,

b) Premizes

And where the Landlord has agrecd 1o lease i the Tenaat; and the Tonan! has agoed 1o lease from the Landlond,
the premises described in “Basic Terms™ atached hereto (hevoin: referred 10 us the “Premisey™). The Preanises
comprise the: unit in 1he Building dcscribed in the Basie Provistons and are shown Schedule “B-]",

©) Use of Comeon Arcas
T\wum:dmwpﬂmbyhﬁnmaﬂhehmmwmemluawﬂghtofMTMImde
having butiness with the Tenant, in common with the Landlord, its othar woasts, sublenanits and alt othr sntitled
ar permitied by the Landlord tothe use of such prte of the Common Aress 85 they relate 1o the Development o
amy be designated from time tu time by the Landlord s beiag avaitsble for general use by témants and ofher
occugants of thy Developmen| and ewttomers and visitam therela for such HUmited purpotes at may be permined by
the Landlord, from time Tu time, fubjact, howvver, to the sems and conditions of this Lowse snd the Rules and
Regulations for the usc thervof as presctided from time to ime by the Landlord.

) Delegation of Authority
Thel.mdlmi'umymymmwmmmﬁ«ma:nuybcunmumedbyﬂahndlmﬁomhmnnme.
myaﬂmwrafthehmlhxdmwm\mmwimmym lated by this Lease, inclwding, without

limitation, the Eiving of notices 10 the Tenant.
SECTION 2 - TERM AND POSSESSION

:)'ﬂnTu-mM have possession of the Premises for 3 priod commencing on the It day of May 2003 and
onding on the 30% day of Junc, 2014, (the “Tetm),

b) Subject to the Landlord's tighis undor this Leusc, und ax Jong as the Lewse is in good swndiog the Landion)
ouvenants that the Tenans shall have quict cojeywent of 1he Premises during the Term of thit Lease without asy
inerruption o disturbance from the Landlosd or any other persun or persors lawfuliy clalming through the
Landiond.

¢} The Landlord shall not ba decmed in default in respeet of the perks fany of the proviii of this Loxse i
the same ix dué ta any cause beyood the mubkmlnruuunaard(uuptrwunmlrulmormmha
of the Landiond), . The rent reserved aad covenanted 1o be paid herein shall pot sommense until the pomsession of the
Provmisey i given or 1 svailable for occlipancy by the Tenant, but no failare 3o give poascssion shafl in any way
affect the validity of this Lease orthe oblignfions of the Tenant hersunder, nor ahal) the same be coastrued in avy
way 1o extend the torm of this Lease.

I|‘|heundlmlmmnbhtu;wewnvfﬂwrmwummmbmmmmmuhhTumby
roapon. of the holdiag ovor of reteplion of poisessiva of any tsaant, of for ruy other reason, of if repaiss,
Whumnfmrmﬁmmnfmauﬂ&ummmmpmdxenhdwyonhul.nushll
mlbeimplhed. mwlded.lnmm.thﬂﬁwTa-nlthlllwhehlblehmhnnypaymcmnrmnem(u
hereinatier definnl) or Additiorait Rent (u boreinafier defined) urtil Lhe: Landiond is able te-give posseasion of the
Premises W the Tenan!,

SECTION3- GRANT OF LEASE
2) Tl Landlord leages the Promises to the Teoont:

1) @t the Rent et forth herein;
i) for the Term gel forth in Baile Terms; and

i) subjact to the conditions and is dapce with the , vbligations and agre hercin.
b)Ththndlotdmnu\hH\ahehsm:ngluhw(M lcesthold ‘inferest @ the Premises froe fom
except as disctosed o fitle;

SECTION4- BENT AND ADDITIONAL RENT

u) The Teaam shall pay w the Lamtlond Base Rent in the amaunt set vat in Buasc Termos for the respective Lease
Year by equal consecutive mosthly Iastilments io advance on the first day of esch month.

b) The Tenant. Furthér covenants to pay all other sums requined by this Léase snd sgrees that all amounts paysbi¢ by
the Tenant 1o the Landlond o to any other parcy pursusnt 10 the provisions of this Lesse shall b decmed 1o be
sdditional rent ("Additional Ren!*) whether or not apevilically designated as such In this Lease,

<} At the Landlord's request, the Tenant shel) make all payments under this Lease by way of post-dated choqucs, on
the Tenam" :bonhnceoumFromhe&mmmmbmmhmdﬂfﬂummhtywnumfonheenmn;
moRthS of the Term.

d)mumlmumdmMl.;mumuhukmuliummnthn.uwpmmyhmhuwmpmmm
emmmwmmlmmmmmlymmummmm»ﬂmmwm




shall not, during the Term of this Lease, be required to meke qny payments in respect of the Pramitas other than
charges of a kind personal to the Lundiond (such.as income and ostate texes and Mortyags payments).

¢) The Landlord, and ot the Teasnt, will be respamsible for paying the Operating Costs an they relate to the repair
2ad maintenance of the Premises, the Builifing aind the Lands tmless such Tepair 6ad maintenaoce it as nresult of the
noghigence of the Tenant,

f) Al paymsnis to be made by the Toaant purpiant K this Lease shall be delivered to the Landlord at the
Landlord's sddress for service sei out under Notices herein o to vuch otber place as the Landiond may from time to
Vimeo direet in writing.

k) The Tonnnt agrees to pay in advance 4o the Landlord at signing of this Lease by both parties the Deposit a5
outiined in Basio Term -

) Al Rent in aream and off sume paid by the Landiocd for expenses incurred which should have. been paid by
the Teoan! shall bedr tnterest-Trom the date paymeat was due of made; or expease incurred ai & rate per sunn equsl
to the prime sommercis) kendlng rate of the Landlord's bank plus two (2) percant,

1) The Tenant ackoowledges and ayrecs thet the payments of Rent and Additional Rent provided for in this
Lease shull be mude without dny dedicfion for &nry reason whatiever unless expreasly aliowed by the teems of
Itullnnorwmbytheundhﬂmvdl‘m;ud

ii} no partial payment by the Tenant which is secepted by the Landiord shall be considered as otber thana

pactis] paymanm on scoownt of Rent owing and shall ot prejudics the Landiont's right 10 recover any Rent .

owing.
SECTION § - OPERATING COSTS
) “Opersting Coss” means the lotal, mﬂwdlmhuhonurmﬁiofuwmapmflu.mm!s.
disborsements and outlays of every kind in the o repair, and tion of the Brildiag

{excluding repairs of w capital cxture and utilities) inchuding, wlthm limitation. the folhww

(i) oosts of pruviding base Building enlrance security, landscaping, window cleaning, common area waste
eulleam,dupoul.ﬁmyclw sad sapw removal asrvices and the costs of mackinary, supplies, tools, equipment
and amterisls used in conneclion with the Baiilding;

(i) costs of malmtenance of HVAC, plumbing and clectrical systers serving the Buildlag,
(hi) conts of replacing buikling steodard electric light finures, ballests, tubes. starters. lups, light bufbs and

mmk(lotheuwmdnm-wmbmemmwm:mmmmofmym
ibuteble 10 other leasesbhs premisck thall be exchuded);

Gv)  the Landlord's Building insurance (However Teoan! agrecs that the Tenaat shall not have any insurablc
inderest in, or any right o recover any proceads nnder any of the Landlord's insurance policies and if solely &s a
result of the ocoupancy of the Premises, the conduct of business in the Premises or ay acts or omissions of the
Tummhmwanymrmnfhmmmwhmnuynwmucmpmnmuufwnnyor
the Laidlord’s insurance policies, then, wilhoat Iimﬁngmyoﬁmnﬁmofnmedm of the Lasdlord, the Teant
shall pay any such incroase 85 Additional Rent tmhwnhupmmeebtofdnelnvolusofun Landlord for such
additional preminme

(v} cosks of,

(aa) oporall \acing, mudifying and opsiring te Building, incloding withowt limittion yuch costs
vmemmturredWﬂ:lﬂdhvﬂmmmoomdywmmlhbhuwMuquuadbythchndhrdlm
carrier or pefulting from normal wéar sid tear o the Biiilding;

(bb)pcvv\dlng.mnllh.g.md.‘rfyingmd ding cnergy: lon equip lndsylhm:.hﬁnfhynnd
symeme, and and i and b syaoms and

equipmentifany:

(tx) making ateerasi or lons 1o the Bullding intended to reduce Qperating Costs, improve the
nmﬂmnrﬁeﬂdumgmm:m&:ﬂmnnd-qulpmmlhswmna.wmmmmlbm
wd

{dd) replacing mechisery or equi HVAC equipment, which by ils nature requires periodic replacement,
SECTION 6= TAXES
1) Property Taxes
1) The Lasdlord, and not liz Tenant, will be responsible for paying the Fropesy Taxes attributeble b the
Building,

b) Business Taxcs and Olher Texes of the Tenan!

The Tenant shall promptly pay beforn deling lolhetnmxamhommormll:wﬂlond |f|uod.m=m,u, :
whother iad, federal

mmunn,lnymqummlmmd P
or OHheTWise, levlud )wummdwhnwhmpmof&mwmwmyn;mmof




busiots In or from the Premises by the Tenant or any othér permitted occupant, including the Tenant's
TuesAflmedmthmeamﬁommWhﬂwmmbymmdm&ﬂmeMdellvurothe
Landlord copies of teceiply for paymeni of al] such taxes.

SECTION 7-UTILITIES

In addition to the Bave Rentihe Tounary shall pay directly all wilities secving the Bujlding, the Lands nnd Prémiises,
inctuding: hytro aad ges, witer, telepbone, commanicetions pervives and ai uth:rmuiuamqtmdbytheTnm
for its ypenntion uf its business in the Premists. The Tonant ahell ennur alf utifitios have been ramferred into its
name prior to feceiving Booess 1o the Premises ind, &t dny evest, pot lator thas the Commencsment Dale. ~The
undluduhllnolbetwombkihrnnyhmfeesmpemhmmlrsuuonhenmunotmmmidt&mhﬂu
on time,

SECTION # - ASSIGNMENT

l)TheTcnmlshnllnnuauulhnhnsm-wmmmhozuypmﬁmehtmulmhcﬁmmwm

Mol‘ll\el.andh«dmwnuu. ‘which consent shell ot urreasonably be withheld:
l)mdmmwmmhunmhmmmﬁmymwmmum Legisiatare of
Ountario which would allow the Tenant to-astign this Lease or sublet the Presmises withwat the Landlonls
coment.

b)Tbmmlumnumwdmwmmmumbhwsuumwu-wwufﬁemlyfor
consent to any sub

<} Any conseal grunfed by the Lamdiund shall be itiupal upon the
wnﬁenwvememdxmlywnmhehmﬂonlw;mbelmmdbylllu:mmofwu Lmulrthumm
ly d this Leas 8 Teasol

d} Any consest given by the Landioid to any assigraneas or eaher disposition uf the Trvant's incerest in this Lease or
lnlheh:mmlhlllnotlﬂwvnhTmmﬁnmhuobhprinmunderIhnLng.uﬂmﬂngﬂuohhpbonhpny
Rem and Additional Rent as provided for berein.

) If the perty originally cnteriog into this Leass ss Tonent. or sny party whe subsequently becomes the Tonant by
wnynrunpmwwmblenenuﬂmmnpmwdedfwmﬁnhaz.kawnmﬂm
i) the Teoant shall not be eniitied to deal ‘d&litundnmedor-nwdnpmlorlhuofmnﬂihhd:ompmym
aoy way that results in @ chango in the effective voting control of the Tenaat unless the Landlord first consents
it writing 10 the proposad change, which conserd shall not ucressunably be withheld:

1i) if any change is made in the cuntrol of the Tenent corporutian withou! the writien cumsent of the Landlord
then the Landiord shall be entited to tress the Tenast s béing in defaul and to exercise the remedies
siipulated In Section 15 of this Lesse and any uther remedics availuble in law;

) the Tenan! agrees to make availabic to the Landlord or his sutburixed seq fives the corp books
and records of the Tenan! for inspection ut ressonable Gmer.

SECTION Y - USE

a) During iht Term of this Lease the Promises shall bot be wsed for any purpose other tian 2 private school wilhout
n:d:pmsmmlafﬂwunlmdmminwrhnu1h'fmtdullm=mluorlbehmnmum
with il municlpal by-laws and regulstions a5 they retate io such use.

oF

b) The Tonant shall not do or pariit to be done at the Premises anything which may:
§) constitett a nuisance;
11? cause darmape to tha Pramisss; -
il1) cause injury oF Annoynoce to of neighbouri
w)muwdmwdablcmymumwlbehmi-s,
v) comstitute = breach of any by-law, shatile, order or regulation of any municipal, provincial or oiher
compeunt authority relsting to the Premiacs,

SECTION 19 - REPAIR AND MAINTENANCE

) The Tenant covenants that during the teim of this Lease ad any renswal thereof the Tenant thail keep in good
condition the Premises inchuding ol AXcralions and addifions made therelo, aod shall, with of without oulios,
promptly make all aceded nonatrciural ropsin snd sl netessary noi-structural neplacoments as would a prindca)”
owmer.-
i) but the Teaant ahall not be Lisble to effect repnirs or replacements:

(A) to any atrugtural portiony of the Premises (inciuding the roof and the roof meabianc), endioe

m)mbmhmmm&hmmmwtomuuﬂhymmmmmm

(C) caused or ibuted fo by the pegligent b of the Landiond or these for whom ihe

Landbord i ut law responsible, -nurudwhdnllheuxhndlwd's responsibifity;

(D) for which the Landlond is responsible purstuant to sections 4(g) and §

b)WTmrMmmlmcthﬁw-pmlumeymeuﬁhtdmwhhanhsmnmﬂn
condiltion theroof and view the state pf repair st reasonable times:
1) - and if upon such exaraination repajrs are foud ta be aevesaary, wﬁmwofmmpnusmudduﬂ
bo;mnhlla:'rmuhywubsmrofm:dem-ndmeTlimtztb:mmrywwlmm
lhetmupwl‘admﬁrmr .

i i e g A e s b ot




u)lmif!tnTmnﬂuuormmlompmrmmmuoodupmmundlomny,bushullmu

nbhgeum.mkunywmdn.mdwlbcpumlmdmmmrmhyhmsﬂrnrhsm

ongw\!s.munpmpmafaﬁ:chngthnmpammﬂnmbemglnblclalheTmmrwmyhmmy:nr
isnce to the Tensit in counection with the Landlacd emrymw-lm

aod ifthe Landland ennkes repairs the Tenaat shall pay the cust onheru imaﬁ'mly s Additional flent,

e)Upon!henpuyofﬂnTummoﬂnr&la‘mMmoﬂhslﬂnlheTman}yIoﬁl'renh-lhe
tons mads thereto, to the Landland in » state of repalr convistent with the

'renml lobu;alnnubm

d) The Tonant shall immediately give written natice o the Landlord of any substantia] dameye that otowss to the
Premises from any cause,

SECTION 11 - ALTERATIONS AND ADDITIONS

:)ll’linTemm,dmngtluTmnnrmsLmoranyrenemlofn.dm«slomhmyanmlmuﬁddmomm
the Premlses, inchuding bul aot Umited W; wicctlng pemfilings, sitaching eqiipment, sad installing - -ERCESRATY
fusnmhings or sdditional equipment of the Tsmm‘shmnus,uszunmydusonmsuuna:pam,llmym
and from Ui 16 time, if the following conditions are met;
i)bd‘nmwhnmumyalmnmmmmmzmmusnhmmunhndkwdaplanshawmguu
proposed alicrations or additions and the Tenant shall nof proceed to make any alterstion or aditition unicex the
Landlord has approvest the pian, and the Landlord shel| nol uareadonably or arbitranily withhoid his appioval;
(1) and jleme inctuded in the pian which ate rogartied by the Teont sz "Trade Fixhires™ chall be desigmusd
ar such on the plan;

ii} any and all akerstions or additions to the Premises made bylh:Tmnl muunmplywhhnll applicable
building code dtandards and by:lews of the deipality in which are locacd.

b)melMlb:rewubkrnrwp-yhmormy‘ i ions or i mprovement
that any g P mmmﬁhhmemmmmg

©) No sign, adverrisement or sotice shall be intcribed, paintpd of affixed by the Tenant, or any other person on the
Tenanfs behplf, on any part of the lmdeumndeofhbwldln;mMﬂcﬁtbel’mmmmhcmdmmd:um
advertisemeat or notice has been approved] in every respect by the Landlord.

u)Anmmmmmmmmrmmbywmmtrurmwmmmmrmafm
Fixtures, shall immeod bmn:m,.m.,urﬂ:u»dh:dmmouewmmhﬂm -

e)mwmu.nhnownexpaueudby-hmmmunsmybem.muﬁmlywmu
relaase or discherge of any entumbrance that may be registered agiing( the Landlord's property in coanection with
:yukﬁmmurslmlumel’mumnnkbylheTMnrmmn!ﬂhlnyoMmMyofﬂne
‘anant.

{) If the Teaant has plicd with his oblggets ding to the provisions of (his Lease, the Tenant may remove
lns‘rr-doﬁmmhewdonhmeoﬂm-mhmorumumwMTmmmhewm
mkegodundmwrnrupheeumnnym“w:um?mb_vllmmmnuloﬂheTmn
Trade Fiktores:

;)Odmmnsvammmmve.mrmm-huml.msunhnnurwsl.unww
thereafver remotve frum the Prtmiscs any Trads Fixtures of other goods and chatiels of the Tenam except ln the

circumstences:
1) the renxoval i in the ordinary course of busioess;
n}iheTndeﬁxnnhubecam:mmyl‘mdaeTennl‘sb«umeuwubmgmpl-wdby-mwunmhr

Trade Fixnur; of .

iii) the Lanllord has d ip writing to the
meulhrmwmmmwmwmPmmbyuumllﬁonwmwvdurm
Lr-gre!-‘mm‘ shings and any other objecis whatiosver brought onta the Premises’ by

enan.

1) The Tenant shall; at ik own expense, if requested by -the Lasdiord, reroave any or all mddlfions or improvements
made by the Tenant 1o the Promisés during the Term and shall repair all damage caused by the installation or the
romoval of both.

1) The Tenant shali not bring onlo the Presaises or any pait of the Premises any machioery, equipment or any other
thing that might in the apition of the Laodionl, by reason of ity whight, siie ur use, danwge the Promiss o overicad
the fluoss of te Premises;
i) and if the Promises are demaged or overloaded the Tensaot shall restors the Premises immediarely or pay fo
the Landlord the cost oF restotiag the Promises.

SECTION 12 — INSURANCE

-)Mmuﬁ:TmpfﬁuLauuﬂmymwmeummmlmmnw:ﬂnmpmnunehemlna
msurARCe coverage insuring against:
i) loss or darmage by lire, mmmmmmumlmymaw»mmswm
property of the Landlod in which the Premises sre located as are d for as ded perils

repe or sz may b row “'}ﬁmuduulnbiu-edbydumdhdnndlhmnﬁq-hll‘




provide coverEge on & replicement cost basis ko ot amount sufficient & cover the <os1 of all Signs ad
Teasehold improvesems,

1] [ubﬂllyfmhmlﬂywwywdulhmpmpenydampmbylhhdplmﬂnpwmlimiunslhe
Laadlord in his sole discretion deems abvisable;

lu)remllwomepmlecbonmmwnhmmmﬁmmdnﬂumhwhmwfmyuﬁkml
payable uader this Leasc but such | ¢ apd any pay afthe ds thermof 10 the Landlord shal) not
nhmmemofluobhwmsmwnmbpymﬂd\mnxwpemdormhum replacement,
sepairing or cextoration of the Premises axcept ns provided in Section |5.

b)TheTmmuwmmsmlmplhehn&odmuﬂfrd:guwwcmmdemdim:byny
whether in reapect of damage to porson of property, arising out of o ocessioned by the maintensote, use or

person,
oceupency of the Pramises or the sublehiog or asignmeat of zame or any part theroof,- And the Tenant farther..

eovmunomdgmlythLmdbdwhhmmmymhueeonuwmthemmmwuqmyh

pmnomumdbyumnngﬁmthemmnfmﬁuhwnglfurmofw:Tum,momwc;m

servaots, emp} 3, myitees or few Stmilaily, the Landlond covinants o indemnify

MTMMmmwwmmebhhwmwmwmmmww

arising Gor the act, default, or negligence of the Landlond, its-officers, agemts, servasts, employees, contrectors,

mmfnmwrmmmrmmwmwmmmmmmxmm
ination of this Lease htanding any provisiois of this Leasc to the contrary.

©) The Tenant shall carry insusance in his own name I provide coverage with respoct f0 the risk of busineas
ilumvbonlu.nulnumﬂhim!vnlhwlheTémnlbmbisonplqnblimmwduhﬂdhrdmdwpmm
the Toxans againgt loss of revenucs.

d) The Tenact shall carry iorumncs in his own name insuring agaiast the risk of damage 10.the Tenant's propeny
withia the Preciiss caused by firc or other perils and e policy sball provide for coverge oo u replacement cost
bays %o prolect the Tenant's tock-in-trds, equipmiént, Trade Fixtures, decorations and iniprovemnonts.

€) The Tenan! shall carry public obility and property dsmage insurance in which poficy the Landlord shall be a
named add;fionu) insured and the policy shall iochido & cross-liability enidovement sadl the Tesont shall provide the
Lagdlord with an anmm! copy of the poticy.

SECTION 13 - DAMAGE TO THE PREMISES

a) {f the Premises or the building in which the Premises ars located. are dimaged or desiroyedd. in whole or in part.
by fire or other perii, then the follvwing provisicne shall apply:

i) I the damage or destruction renders the Premises unfit for occupancy and impousible to repeir ar sebrild
wsing reasunsble diligence within 120 clear days from the happeniog of such danmge or destruction, then the
Tmhﬁyyﬁdh“wbmhdmhhmwmnmd,wmehmmm

Erack ﬁhfmmmwpwmm#hhmmm&elmﬂmﬂ.mﬂm
Ren! from the time: of the surcender shall abafe;

i) If the Premises can with reasonable diligenos be ropaired and rendered it Ror occupancy withia 120 days
fiom the happening of the damage or destruction, bt the damags renders the Premises wholly unfit fer
ocTupancy, then the reqt hereby reserved shail nok acorise after the day that such damage occurred, or while the
process of repair is going on, and the Landlord shall repair the Premises with all teasonable spord, sod the
Tenant's obligitian to pay Remt shail resume immedisaly afier ihe neccaiary repairs have been completed;

iii} If the Jeuszd Prewnises can be repaired within 120 days as aforesald, but the damege Is such thmt the teased

Prmulﬁlrenptbieofbﬁnlplmlllymd.mmlwchdmhlsboenmplmmewl

continim in possestion ang the Rent shali sbat propustiooaely.
b)mwnuhhd@onMmpudsmumperiodommereqﬂmdhmrmubmulhﬂbe
dmwmdbyanmhhc(nhundbyﬂu Landtord,

c)Thﬂuhllbenolhtmlﬁnmonedmmoﬂhnmlplylblehyd\eTenu,mslnlllhTmm be enitled
to claim againgt the Land| oyd for any damages, penersl or special, caused by fire, water: spinider systems, partial or
temporury failwre or sioppage of services or wtilitics which the Landlond is obliged 1o provide sctording fo Lhis
Lease, from any csusé whatsonver.. :

BECTION 14 -ACTS OF DEFAULT AND _LANDDOR.D'! REMEDIRES
3} An Act of Default has occurred when:

i) the Tenant hey failéd 1 pay Reni for a period of 1S consecutive days, regardless of whether demand For
payment has been rinde or pol;
H)TheTmmmnmhﬂhuwvmumuwmnmyufhkobwmmmsmm

1) the Landlond bes given motice specifying th hature of the defiilt, & ressonable. U period to cur

xame, aod the Meps required to comee! it; and

2) the Teoant has failed tu correct the defauh as required by the notice;

ifi) the Teoant bas,

1 mmwmivmwm-nwmhmmﬁlorwm
2) i\ldthpmﬂyumdu‘dﬂdﬂimwmawohmm

C




3) hnd a veeelvalppnmld

4) I any sct or v‘ { to do anything with the resols that @ Construction Lien or ofher:

s regisiored against the L
s wnwm:mmormmwa.nuwmdmwwmmwmmamuﬂumw
which the Bulk Sales Art applics;
€) akmasﬁonlrﬂicTwﬁuwxm&m.wimtvk\vwuiudingup,dkwluﬁanurliquithﬂon;

i¥) sy insuranee poliey is cancelied or not rprewed by reason of the use or occupation of the Premises, ur by
rexson of non-payment of prermiuns;

v) the Premites
1) become vatant or remain uinccupicd fura period of 30 consetutive dayy; o

3) arc oul wpen for business on mrelhuﬂ\my(SO)bm:w:schysmmylw:lve(lz)mmhpenodoron
any tweive (12) comecutive business days;

4

mmdbyanyoﬂmpqmormorhmymhﬁmﬂmumvm&nﬂmm
‘without the written cumsen! of the Landlord:

b) ). bocause an Act of Default has decyrrod, the Landlord exersises his right to terminate this Lédso and renter the
PmmlmpriorwlhnendorunTmunﬁmnlsmlnembsmbuwfw?lynmiofmwmm

amounts payable by the Tenant in sccordance with the provirions of this Lease ortil the Landlord has re-let the -

Peemisot'or otherwise dealt with the Promises in such manncr it the cesvation of paymonts by e Tenaal will not
resull in Jous to thy Landiend:
i) and the Tenamt nigrees o be Liable to the Landlord, uml] the end of the Term of this Lease for paymes:t of sny
difference between the amoant of Kent hereby agresd 1o be paid for the Tenm berchy granted and the Rent any
new bonant pays o the Landiord.

©) The Tesant covenamts thit notwithstanding any present or future Aci of the Legislaiure of the Province of
Ontaric, the personal property of the Tensnt duriog the senm of thic Lesas shall nol be exevapt from levy by distress
fur Ront in srresix:

i) and 'heTmmn:tmwhd:ﬂMllumnIhnp(nlmdﬂthgUn(m’hﬁuldbemsnm
exemplion that this Lease is enterod into, and by executing this

[) tho Teoart waives the beaofit of any such Jegislative provisions which might otherwise be available 10
the Tesant in Lhe shacoce of this agreement; and

2) the Teaant agrees that the Landlord may plead this covenans as aa estappel againet the Tonaot if an
sction is brought 4 test the Landlord's right to levy distress against Lhe Tesant's property.

u)u;wunmamrmmmmuheummmmwmummmmunm
the Landiord shell fiave the righ-to take anty ani ]l acccxsaiy sicps & rectify any or all Acts of Dofiault of the
Teadnt and to charge the costs of mch rectification 10 the Tenmot and to recover the costs as Reat.

€) If, when an Act of Defaukt has ocvurred, O Landlord chovwes to waive b right to exercise e remodios
wvalisbie 10 him wider this Lasse or st law the waiver shilll no! constiture condomtion of the Act of Defaclt, sor
shall the waiver be pleaded as an estoppel sgalm) e Laodlord to prevent his sxercising bis remedies with respect to
a subsequent Act of Defsult:
1) No covepan, teym, ar condition of this Lease ahal be deemed 10 have been walved by the Landlord unless
the waiver i1 in writing sind signad by the Laullned.

SECTION 15 - TERMINATION AT END OF TERM

4) The Teaant agrees 1o permii the Landlord during the Jast three months of the Term of this Lease to displey *For
Rert™ o "Foe Sale” signs or both at the Prenises s to $how the Promises to projpeetive new tonanis of purchason
tnd to permit anyone having written axthority of the Landiord to view the Premises af ressomble hoors.

b) If the Tensal remaing. in poisestion of the Promives after farmisalion of thit Lesse xc aforenid mad if. the
Landlord then aceepts reat for the Premises-from the Tensnl, #t i agrood that such overholding by the Tenagt mag”
acosptaoe of Runt by the Landiord shall codate a muﬂymmymymﬂ:mmyﬂuﬂmmu&mtodl
the tans and surditions of this Lease except those regarding the Term,

SECTION 16 - ACKNOWLEDCEMENT BY TENANT

2) The Tenant agrees that he: wil) af any hmmhmthnnuxlheTmumbemgywndlmemimdm‘
prior writlen notive, exevutc and deliver to tbe Landlord @ ststement in writing conlfying:
1) that this Leexs is unmodified and is in full foree and effect (or if modified stating the modifications snd
confirming that the Lease is in Aull force and offect a3 modified);
if} the amouat of Rent being paid:
iil) the dates to which Rent has been paid;
iv) other charges payablo uner this Lease which have boca paid;
v) panicuiars of any prepayment of Reet or secuily deposity; sad
vi) particulars of any subtenanclcs,

SECTION 17 -3UBURDINATION AND POSTPFONREMENT




) ‘This Lease and all the rights of the Tanant under this Lense are subject and suburdinate 1 any snd all chirges
mhmhetmmwwummwmormmmmmrmmwmuummumth:mof.
mmmmumuwmmormrpmmm‘ ing of

or Ih ol the L intarest in the property.

b) Upon the roquest of the Landlord the Tenant will exccike within five business doys amy form roquired 1o
wihordifisle this Leass and the Tenanr's rights fo any such charge, lndwrll,ifuqmml.umwihbolduorm
eharge.

c) No nboedination by the Temnl-lhll have the effect of permitiing the holder of any chage t distwrb the
oocupation and porsession of the Premisea by the Tenant a3 Jong as the Teaant porforms his obligstions under this

SECTION 18- FORCE MAJEURK

Wmﬂwﬁemmmhmﬂmmlhmhhmlﬁhnrllnﬂbedchyedmmmmduﬁnlﬁlhng
any obli including without limitstion in respect of the supply or provision of any beating, service or
wility or the making of nay sepeirs, by kay catise beyood its reasonable cootru, the Lasdiord skall be relicved from
lhefnlﬁlmeulufsudwbhphomhmuﬂwpemddlwuwhchluhllbenunlblemﬂnﬂlormbew&hynd
or restricted in Fulfilling such obligation. Notwith d, the provisions of (his Ketion
mllmopsmmmmeme‘l'm(ﬁnmxhpnmpymmornmamlm,wmumlnmwanym
p-ymmwucdhymemormnum oo edtitlo the Toaant ta conypensation for aay i
o di Thermby

SECTION 19 - RULES AND REGULATIONS

The rules and negutstions sdopted and promadgated by the Lamdiend from time fo time and fisted an Schadule “D*
nnwhdh«mmlwctymdnmorlﬁsmmmrmmwmmlymm-ndobmhm
The Tenant's faiture to kocp wnd observe such mics and rogulations shall coostinite 3 breach of this Leasc as if the
saoe wore contained Wwitin a5 coveoants, The Landlprd weaerves the right from time #o time to amend or
supplement sach rules and regulations anl fo sdopt and promilgste additional rules and regulations applicable to the
Preniises, the Biiildiog, the: Comanon Aress, o any of all of them. Notice of such rules snd regulstions and
smenigents and supplements, if soy, shall be given 1. e Tonant, and the Tenaot agroes thercupon & comply
nmewuhpwvulnl!hnmm!emmguhlhulmlanmﬁiﬂwpmumofdmm: The Landiord shall ngt b
respunsible 10-1the Tenam for b k islony of yuch rules and reguimlons or of L
tum:urnnymrmdpmnmmumawld:ngwﬂthmﬂmﬂﬂnllbenndermobmonwunmmem
wuch provisions,

SECTYION 20~ INTEREST IN LANDS

The Tenant will look solely (0 the interent ol the Laodiord in the Devel for the collection or sstisfaction of
-nymneyur_wd.emwhlduunTmmmnmmtmmeunmmmmmmllmmrmm
collection or sativfaction of any such money or judgemem from sy of the other assess of the Lamilond or of sny
persan who is at asy lime & pastner, joint venturer or Co-tonant with the Landtord in the Developmant.

SECTION 21 - LANDLORD AS TRUSTEE

Any and alt o y Provisians, releases and indemnitios inchuded in this Lease for the beneflt of the Landlord
mlmmdadllnwmmhMmmmmymmmmmmmmmadehm
Landlon] and propessy mansgens of the Landlord end the ofticers, d ageats 6f each

ono of them nad, l‘orlhemomofuhmﬂdommwhdumhgnmmwlmmmbﬁmorndfor
the benefit of the parsons mentioned sbove.

SECTION 22 - SEVERABILITY

Irany pmvmon of ﬂns Lesse is ur becones Invatid, void, illeyal or aor enforceable, sach provision shall be
bl from thix Lease and the renisining provisions shall remaim in fisrce and be binding
wmwn&uhaouﬂm@mﬁmvuhﬁhﬂmhﬂiﬂvlm

SECTION 13- NOTICE

Any nofice or defivery to_be given or made berounder.shall be sufficiently given ar made if mailed or seat via
elecironic facsinmle Lo the Landiord at:

30 Hazclion Avenue, Toronto, Ontario, MSR 2E2

Fex numbes: (416) 489-9973

and to the Tenant at:
the manicipal addreas of the Premises

If otice is mailed then tho putive shall be soul by propaid segisicrvd mail. Notice shall be deemad to have been
given or made on the day fotlowing the tute af mailiny; if sent via factimile prior 10 4:39 p.m, notice shal) be
deemed sent that day (provided such day is a business day) anid if seat via fecsimile after 4:59 p.m. nofice shall be
deemed f0 be sent the next day (provided such day is x business day) and say communicstion sent ofter that time or
ounrhywbwhunoubmimssduy-hllhwhwh&nmyﬂvmwmmlmmembmmchy
provided that eilber party may chaoge its addreas by Wit nolice 10 the tber and in such event this section shall be
doomesd 10 Se amended sccordingly, The world “nofite™ In this vection shall be deemed to lnchade any requast,

Worom\vn:uumumLnuwwﬂodwpmmmnhpmbymhmdhmﬂmntubym,a

Tenant i the Landlord, -




‘SECTION 24 - REGISTRATION

The Tenant shall not ot any time register notice of of & copy of this Lease on title to the properly of which the
premises form part withomt coasent of the Landlord.

SECTION 25 - INTERPRETATION
8) The words importing the singular number only shall inclode the plural, and vice verm, wnd words:importing the
mujeuline gender shall include the femining gooder, and wonls imponiing persons sball fnclude firoy and

b) Uslcss Ihe comext otherwiss requires, the word *Landiord” aad the word “Tenant* wherever used berein shall be

constred fo include the drminis anduilgmonhchndlmdud'fmmpwﬁvdy.
©) When there are two or more Termnts bousd by Ihe same berein comained, their bl shall b
Jjoint and several

IN WITNESS WHEREOF the parties hereto bave signod and scaied this Loase a5 of the day, moath snd year st forth in

“Basic Terms"™
LANDLORD'S SIGNATURE
) L LTD.
WITNESS; Per,
patep_ WO\ \\3)
S+
TENANT'S SIGNATURE PEEL EDUCATION AND TUTORIAL SERVICES LTD.

DATED:

wmuss;ﬁw-ﬁ(é’ //JM’ //
iy (2013 i




SCHEDULE“A”
Legad Descripion
PT LT 22 CON 2 FRONTING THE HUMBER, AS IN TBS0921, S/T TB139922 S/T TB79879 ETOBICOKE,
CITY OF TORONTO




SCHEDULE ~R"
Location of Bulidisg
Buiiding Is
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SCHEDULE “C*

Laadiord’s Werk
Landierd's Work
Tie Lundlon shall, st is sole and 40 2 standard concissent wilh the Building, complets tho following work'in the
Prwuus(u\e"hnllocd':Wuvt')mnwmmmnlmmmgmwmnlsmlnaeomhmwnhdl

of Applicablc Laws, including by-taws, building cudos, rules and regulations::
o Demolition -Demolish all intetior partitions, dovrs, frames, coilings and flouting as reqilired for new build-out -
Dispose of all wante

o Acoustics/Framing/Dooss -Supply & install new wall framing & drywal to all new classrooms, offices and
wuhoomlo”hugh-Supply&lmunewnuﬁmnglMIwymu

Mnggm
ll exidting danwged dryiwall below new cEifing heighté -Drywsll to be finished peint ready Supsly ind mstall new

Mmlmlmuudmﬂlwﬂnummmgymwmuu—Snpplywnmullsoundlmnhmmbpor
Biew ¢laskroom collings -Supply and nstali now inkeTior hollow woid doors, knodkdown metal
ag indicated -Supply and invtell new sxtorior msubated metul doors and knockdown frumes as'indicsted

v Plumbing -Supply and install child toilels and sinks whare indicated -Pravide ull now domestic water Lines us
rquhdﬁmnmﬂumfmvmhurqde!khmmhn;umMnn&mw
cunciote over new daaindye liney

o Sprinkless -Suppiy and instal all necessary labour snd ewterial to reconfigure sprinklers t meet cumment OBC.
+  Futishes -Supply and install one 0oat of prinser and two oosts of palat to &) new and repaired
walls -Supply and install new carpet to front office mrea <Supply and 1asmatl viny) basa throughout

s  Hardware -Supply and insial] wuhommhmmmiHMmmIWaM toilet paper
holders

¢ Cleaning -Supply all necessary labour ad) maicrl for post construction tumover
closn

¢« D ion/v -Provide all & X rdhun.loﬂ\emjvnmduhl.mﬂmmnm
MSDS sheett, all pevmits and s vt inle iori -Provide for project, including Site Supcrvisor und
Project Mumager

»  Ektrical, Lighting, HVAC, Door Closers, Permits, Drawings a3 they relatc lo the Lamdlord’s Waork above,

The Tesant shall not intexfere with or deluy the Landlord or ity covsactors from completing any work ax may be required, at
-any time dusing the Term of this Lease.

“Tbe Tonant shall, under no circumstanczs, deny 1he Landiord accett to the Premises, provided e Landiond has given the
Temmnd 48 hours notice, unless an jan &3 furthar cutlined hereio, fu shuw the Picadises W prospective buyers
or teaants fot the Building or copsultaots as nnybem(umd in the malc or leasing of the Building:

Uponhhndlmﬂ’anmbenqwmpMcd.m:Tmnlshllbenhmdmhvcmpledihchndh\is\wyhunhalh
Teawt delivers a dsficiency notice to the Landlond {which shall contaln of tha deficiencies alieged by

dnT—ml)-mhmSBmD-yur«llowlnglhduhvhnlmMMﬂvlmmenMu:hmm’thd(m,

beenawwle'ed.!nthecvemu{udwmuvwwdeﬁehmdudbylbeTmmdmnom: Expert shali be
determinative of the issue. The Tonant shoil sigh off on the doficleacies and ihe Landlord shall-have no further obligation to
perform any Lagdlond's Work or wotk in the Premises other than is may be outiined in this Lease.

b i £ w4 b A indonmrinir w3 meee s B e




SCIEDULE “p

sad Regulatisns
I 'l'hukhwallu,drmmysmdpmmmmmmnmdmgﬂulwlbumdbymylwmfounyomu
purpoec then for ingress and egress 1o and ffom their respective Premives and for parkiog fucilities. -No Tegant shall place or
allow to be placed upon the Common Aress sny Wasie papes, farbage or refuse or any other thing whatsoever . No vehicle
shall bo icpuired on or about the Common Arcss or boft overnight,

2 Thewnmclummwmmunppmnn.dullmlhmbruyomerpmmtﬂnhmlhmeﬁrmchhym
d o swecpings, Tubbiil, rags, ashes or other substances shall be thrown therpin, and the expense of any
dmnemlﬁnuolbemﬁ’ommkusuhllhbomhydnTmhywbnmorbyvboseunpbn:ﬂndmaqemuM

3 lflny xign, sdveriisement ot botice shall be mwnbd.pwedar -affixed by iha Tvaanlonorhqy pant of the xahl
Building whatsorver without Landlord consent, then thi Landiord shall be st liberty to ¢mter on asid premises snd pull down
nd lake awny Ruy such Zign, advertissment ur notice,iand (he txpenie thersof shall be payable by the Tenant,

4, meushnIluolbm;lnwhhmu,pos‘uw wm.nuﬂlwmwmyn&,bmbmmmwvlbamvy
oﬁmaqmpmmwfnunwmmgtbepmrmwumnfmuwm In wiviig such coosent, the Lundlond shall
bivo the righl n its soko discrotion, 1o prescribe the weight permitiod and the position thereof, ead the uac and design of
plaoks, skids or platfosms 1o Jisiibute the weight (hereol All daroge done 10 the Bullding by moving or using sny wuch
IuvyWmnwo!bwoﬂ'nempmlmﬁnnm:hﬂbcupﬁndmthewuﬁhTm The moving of ull
hesvy equipmen or wther offich’ equipmont or fursiture ahall occur only #t times conseotod (6 by the Laddked ead tho
permons employed ke move the same in and out of the Building must be scceptable o the Landlond. Safes snd Gtbar heavy
offfiee equigmont witl be moved through the: halis sad conidors only upon sreel bearing plates. No freight or butky mater of
uny d-nimnmllbemlvoduuothBuldm;orermth:elmﬂﬁmﬂalnnthemldmg)mepmninuhows
lnpmv-dbylheundlold

S. The Landlord shall kave the right to enter the Premises 21 reasomable hours in the day to exsmios the samw or to make
aa:hrqnu’smddknlmunthllldmnmyhlkufﬂyamlmnuiouofﬂnbmldmg,ndllndwmzm_
three (3) months previous 1o the expintion of the Lease of the Premises, o oxhiibit the s3ld Premiises to be let and put upon
them its usus) potice “For Rem™, Manlumllmbemowdbylnmi

6. Nubudswunhmlsmnhekupqinoubummm\ﬂoml’
oL " -l
S wrhich mav ba hoerd oidiido.c _,;,l PP

7. 1f the Teoant desires any elactrical or communicatioas wiring, the Lapdiord reserves the right to diroet qualified penions
2t W whert: and how the wiros are to be introduced and without such difecticns no buring or cutting for wires shall take place.
No other wires or pipes or conduit of any kind shall be intruduced withouw the prior nﬁmwol‘m Lapdiord..

8.- Noonc shall use tho Premises o Joading aroas or packing arcas for sioeping ap ur purp ar for the
wiorage of personal effects or articles othes than thaso raquirod for business proposcs.

9. Tmmmummmlmmumﬂtmwmmmmnmmng.orinmywnymfmwhor
annuy othes Tonants or thase baving business with thern,

10.All Tmmmnobmnmnmwao.lkwahdtwhdownrd.m:nmninmnnmndmhmhw-m.wso

5 to interfere with the healing mad ir<onditioning of the Build Tenants neglecting this nule will be responsible for

any damago cavsod 1o the propeaty of the othn'rmnuunohpmufﬂnuﬁlmd by such carclenaness. The Tenunt,
when olosing olfices fur biixinws, day or evening, shall close all wi npd lock all doors,

11 The Testust agroes 1ot fo plnce any sdditipoal focks upbn kary deors of the Preraises and not % peruut siny duplicats keys
to be made theylure but to wse oy addiional keys obtsined from the Landiord, at the exprnac of the Tenant, and to
survendes bo'the Landlord on the termilmation uf the Los sll Scys of he said promises,

12. The Tenant shall give to the Landlord prompt -mnnmneeofwmuknlounyd:fm in the mwcs,wmm
heating apyanatus, tolephone o electric light, otothrwuulnnyptnormdnmmu

13, No ofteasive odours shall ba released by the Tenant's operaiion 3o o5 o elfect the enjoyment of any other Tonants In of
around the Buildiag.

14, Nothing shall br plsced on the oulside of windows v prujections of the Premises - No airconditioning equipment ghal be
placed at ke windows of the Promiscs withoul the conscnt in writlng of the Landlord.

15, All glass, locks-and trimmiags n of upon the doors pr windows of the Pretiisey shall be kapt whole aad wheoover asy
part thereof shall become broken, the sume shall be immedialely replsced ‘o repaired under the direction sad w the
satisfastion of the Landlord, and yuih nphwnumwmnmlhllbem for by the Tonanl,

16. No beasy equipment of any kind shall be moved within the Bullding without skids being plxced under the same; and

withuut the consent of the Laadhord in writing.

17.No person may eater upon the-roof of the Building and any person entering upon the rpof doss 50 al their own risk.

18. No Tonarit shalf be perntitted to du covking apparatus except in a portinn of the Buildiag reoted for that purpusc.

&dhil:‘dmﬁumwaploﬂvemmkshlibeheplorpmnlﬂudiohk:p(inthehuulﬂmmlm,lhepuﬁng It or the
urens,

20.The Tenant shalt permit window closness to clean the windows of the Loased Premises during normal business hours.
21T purking of sulnmohiks shall be subjec! 1o the chargss 2nd the reatomble regulations of the Landlord. The Landiord
shall not be responsible for damage to or thet of may car, i accessaries or contents whether the same be the result of
negiigence or otherwise,

22 Tike Tenact shall nad mark, Jsill inko of in any way deface the walls, cilings, partitions, floors of other parts of the Leased
Premises and the Butlding

23. There shall be no smoking permitted in the demjsed premises or on any of the Landlords propecty at any time.

N e S P S




24.The Tenent shall vot install any radio or television anfeans or stzilite dish on sny part of th undurBualdmgwilboul
Hhe prior writhen cocveit of the Landlonl.

25, The Lancilond shall have the right 10 muke much other and further rcagonable rules and regulations and to slier, amend ot
canced all ndes and régulniions & in It judgment may from fime to fime to be noeded for the sakety, core and claanliness of
m:amknnnnafmmemumormmmwmmmuwgmwbymrmmw
employeas. The Landiord may from Lime o time waive sny oF such rules kad regulstions as applni t particular Tenants and
'is nut linble 1o the Tonant for breaches thereof by otber Tenants. ' :

26. Ve Tenant shali not pask vehicles (including but not Bmited to cars and triscks) ovornight on the property without the
pride writien permission of the Landiocd and, providod the Teuadt has (he permission of the Landlord, such cars shall be feRt:
only in the areas degignated by the Landlond,




SCHEDULE “g"
Specinl Pravisions

1. Comsiruction of New Premises for the Tonant

The Landlord shall, while the Tenant is in occuparcy of the Promiscs, construct a ew school on the property having a
mllmclpllaﬂmlufl-‘oolml?hnnme in the City of Elobleoke under the berms and cunditions agreed 1o for such
New Premises in separaté documentstion reisting thessto,

2. Possarsion of New Fremises for ihe Tomant

e Landiosd 1s able to give possession of the New Premises prior (o the Explry Date this Lease shall teyminate on 2
mutuslly scceptable dale 1o buth partics (tin “Early Termination Dete™) aod the Tenant shall retocite into the Now Premiscs
and provided all monics ase paid up to date up to aad inchuding the Early Temination Dare by the Tonant 1o the Landlord, the
“Tenant xhall have no furtber obligatians ss they relate 10 the Premises.

Asa lheEtpumeenrudymmIMunofmkLnumm&nmiuumnwemunhw.thedeull rejoase,
discharge aud wajve any cleims known or unknown, agahedt tha Landiord, its successor, ssaigas, nfficers or diréctors, aritiog
out of or In any Way copnected with the Laase, the Lands, Premises aocior Development and the Landlard shll release,
dlndwpudnmmyehmhownumbmupmﬂ:bndlwﬂ.hmunmufﬁmnrdmmrg |
ariding owd of o in anyway Conneried with the Lase, |

3. Overield ot the Prepsises by the Tenant

1F the Landlond i unable in give possession of the New Pramives 0a or prior 10 the Expity Date of the Toom as a resull of the
New Fremices not having boen oomploted {the “Now Premises Delay”), the validity of this Lowe shail not be impaired and
the Tonaot shall tuniinue {0 abide by the Lense until wuckitimo the Landlord is able 10 deliver pussession of the New Freeiioné
1o the Tonant: Inlhmﬂnmuammﬁmbdly.lhmupym for the Premiscs, effective July {, 2014 uatil
such time the Tenant receives polification from the Landiord the Now Premises are roady for the Tensat's vocupancy, the
Tenan! shiall pay » monthly Base Re of $25,000.00.

4. Lom of Revewue

1F as 2 resull of the New Premiscs Delay the Tensnt wuffers vignificant reveaue loss due 1o payents not enfolling their children
hlhcl:hoolllthchmth.Ihel.mﬂonlmllwwmlvemmufuy.mhndlotdmypmvmﬁnug'
aprecmont the Landiord and Tenant shall mediste tha jssoe fof s minjinum of 4 hoors with a view 1o Tesolving; Billng
Ajgreemtnl 8t mdinﬁonmeundbfdndTmmumum&emmﬁwlor-nnubuhmwammmmufnppal.
Sudf shall be d in risnce with the proced sgrted upon by the Landlord and the Teaant and, with . i
abssnoe of such ags in withthe Aet. ; :

5. Mutual Relesse. Upon Tenant satis(ying its ohligetions set forth in this Lssse and the Notice of Tenmination, the Tenaot
shalf release, discharge and waive aay claima kocwn or ukmowd, againyt the Laadlond, its sucosssor. assigna, officers or
Mmqmurmmmnymmmwhmmvhwuwlmmmm\uuy j
:bMMmemmmmmmIMmﬂumﬂmey -

e e e a8 o Ay Ao = v w2 TR e e e Eg e
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Bullding:

Promises:

Term:

Expiry Date:

;;mm:me

Minimum Rent:

PEEL EDUC4 TTONAL AND TUTORIAL .gunczs LTD,
- . 140. Quém s Plate Drive, Etabicoke

PEEL EDUCATIONAL AND TUTORIAL SERVICES LTD.

mhndscomdud npmmﬂys  acres o the northesst comer-of Rexdale Bivd,
%Hwyﬂwlﬂiammlﬁpﬂnﬁmdﬂomun’cmmmmhydm

mwmmmmwmmﬂmmmmnm.ammmmﬂn
muwumwmamimdmwnmmmmmmmnmcﬁm
Tommo(me’l!u“dim')

m&m»m:mmmtﬂ\o

Jiding’ Neqnbinsdunds. and Secondary Bullding shall-make
bpment?, huliding will be isesed fo a thind party and the access -
“m"ﬁn uﬁm@m&mmmmmmmm

mbyaumd(hahmntdﬂsﬁmnduy

wnpbﬁond
mmwmnulummmmmum
determined by th Landiord's srchitect upon Buiiding completion.

ThaTmuhallbuporiodofﬂbanﬂﬁ)Yum.oomndm thscOmnmmmiaata

mdnmlﬂngonmaExpw The Tenant shall have tha right fo commence: pperation in

the Premises prior to the commmmbm,ﬁuduhﬁmnam-tdmm

‘provided that the Leass has baen exscuted by both the Landiord and the Tenant.
SEyrembek L anid

The commencement date shall ment Date®).
m&v%‘iaﬁﬂe '

The sxplry dale of the Term shall beely-347208 (the
WMhLmhuwmmmmm

.’f..”a.:"?sa"é andﬁo’rm:tmdull all charges, Impositions, of
n pay mmdm HIBTY
nmmkindmmtoﬂquumz:Mmunhum

. Pae S
The net ent (the “Minimum - , based upon the Rendable Ares of the
Premises, ammmoum,,

" Yeees V-2 %ap*ﬁ R ]

During the period August 1,203 -4 the Tenant shall notbeabﬁsateﬂto
Minimum Reit {the *Minimom Rent Free Por\od’). The Tenant shall, hmvor payall Addmunnl
Rant during the Minimum Rent Free Period,

mmdmgmammmmmmmmrgmwﬁ
responaibllty of the

MebmbmmtuMIumymmmmanbehwla

" Ténant; af the Tenant's expense: ummuwmmm Buliding to the
tenant of that building the grounds maintenance of the exterior playing fields sha!l be shared In
commen with both the Tenant and the tenant of the Secondary Bullding. -

The Tenant further coverants:to pay all owsmmqmmdhymmerandﬂmmmbe
palclbmiwsndagrmmmamunuwynbkbymememLmdiGﬂnrhsny
other party purauant to the provisions of the- Lesse inciuding Taxes, Operaling Costs, end
lmmummmummmrmmmmﬁn upon
in the Lease. mmmwuma-mommmmmmﬂm
limitad © Tenent's Propartionate Share of Landiord's’ insuranos, Renlty Taxes,. Buiiding
common area utiitiss and il other smpunts, sxciuding Minimum Rent and HST, payable by the
Tenant in accordance with the tarms of tha Leass,

*Rent"maans Minimum Rent and Additiona!l Rent. Payménts of estimated Additional Rent will

e L D e
axes.
‘ mmn:onmom“gqyuf g every month throughcint the Térm as hirthar outlined In the

The‘ronatﬁshallpmvldom wmmonbybommofﬂlhomrwhmu
depmhmmunﬂngﬁnﬂmmrnmﬂl :

. ' " 5 K aﬁw o
m"’%—'—ﬁmm b Qq_‘, i
e s a3

‘Gmﬂ'ﬁﬁ;%\* ‘

4y

LY
3a.50
30.00




FEEL EDUCATIONAL AND TUTORIAL SERVICES LTD.
140 Queen’s Plate Drive, Eiobicoke

18. Opmung Costs and hm‘!‘gnnmahallpayihpmpuﬂomsmmofallmalnmmmdmmmbbopmﬂm
axpanses, without duplcstion,

17.

1.

1.

0.

Utilities:

Malntenance of

JanttorialPest Contrel:

Renewal Option:

'-unm—-»

indlading but not limited to utliitles, bullding insursince, general

repels. and maintonance and - properly management expenses as they relste to the

Davelopment, In advance on the first day of each month in addition to the Minktnum Rent which
Conta aind Taxes shall be further elaborated upon the Leass.

(a)tgmmopomMMWmemn

whendue,dhwﬂyb&ounﬁmmﬂd«orhﬂlhgauwnymmimmw
{ itsmnbushaumuanhnyuxnonltspmmalpmpﬁy
{2) in thecase of sepamisly. metered utiiies, Ihawnuﬁllﬂas.hdudhglbm, heat gns;
islephons, waler, powsr and any related licenes fees; and
(3):bmhwmna.unqmmdbyﬁn Landlond, soting reasonably, snd as provided
tha Leass;
()] hmomndwmm:muNmumd.Tanmfapwuommmafuﬁﬁﬁes
() ?mm%mmww' duplication profit (other than e Landiord
or ]
managementadministrativa fae) incurred and pakd by or on behalf of the Landiord:
{1) afl Res) mety‘l‘mmgnedagainslm Premises;
(2) Operating Costs {definad balow);

{b) . "Operating Cosin® mﬂnmofdldmeungw:mimmdmmwi&

) gmlupkupund"agowmdieommwﬂﬁommmdormmnndpam
applmbla the Developiment and suppiies and equipmant used in connection

the

(II) Ilghﬂng;nduﬂmbl Mmemﬁnnndcommonlmnfﬂw Development:

{ili) maintenance of HVAC and heating aquipment senvirig the Premisss snd Buillding;

{iv) tha cost of all Insvranos maintained by the Landiond In respect of the Bullding snd the
mmmmmmmmuwmwm;mumhwmum

in respact of any insured fisk or claim;

{v) amoriization of all costs (logether with interest at the prime rate pius 2%), which would
typically be amortized by a landlord In accordance with acoepted practices in the
coimetcial rea! sstate industry;

{vi) remuneration -and othef- smounts paid or payabla 1o on-site. parsonnel empioyed to

deaning, nﬂmhmu,npdrmnwdmwmmnmmd

(ﬂbmwnrnmwmhmunmh the-Lesse;

The Landiond shail mwmﬂnTthanuﬂMomemdomm“mn
a8 ¥ can detormine same foliowing sign off of the Constnuiction Drawings refemed to below for
the Building and the Developiment. Cument esiimate for Year 113 $5.00/q.i. of Rentsble Ares
of tha Premises per annum.

The Tenant shall be solely responsible for end promptly pay ail charges for sarvioas as it relstes
to best, gas, electicity or any other utliity used or consumed In the Premises. direct o the
wpﬂhmhswﬁuﬂlghﬂmdmamﬁmmmmmnﬁnrmdm
Davelopment and in which case the Tenam shall bé biled on a pro s shane baals and
ticluded in-the Operating Costs. Tha Tenant shall ensufe all direct utility services- provided to
the Pramisas on behalf of the Tenant are transferred into thes name of the Tenant prier to taking

possession of the Premises and shall provide proof of same to the Landiond prior to receiving

keys {0 the Premises.

mmmmmmmmmmmmmmmmm
bt ot limited 1o the repiacing of ights, glass and door rapairs, nd lock-replacements, st
T.nunfn»cpom Any major plumbing or ﬂowleﬂmmudiusuuMkmmwwm
Landlord and changed back to the Tenant as part of Operating Costs of that particuler year In
which suich 9xpansos aro inclumed.

Anyandalljannoﬂdand putomlmlurvbumquhdhyhnmntbrﬂuﬁumbunhnnbo
tha rasponsibiity of the Tenant sf thé Tenant's sole axponse.

Hmthdefaunundoribnunn the Tenadt ahell have the right to axiend the Term of the
Lease for two further terms, munﬂmnbﬂorgpnﬂodofﬂnmyu {the “Extension
Term") exercisable by gmmmm of extension to the Landiond at lgast nine (B) months
and not moid than tweive (42) movtha prior o the explry of the Term, msmmbﬂmshall
be granted.onthe same tetme ae et out in the Loase except:
a)- mmﬂmmmnmm»mtmwwm

1he Premises shall be acoapted *ss ls”; and

mmnmmmmmmw

mmmmmmwmrmmwmmmmmmmmmmm
(oxcluding the rental velus attdbutable o any improvements or inducements which have been

o




2.

27,

Insurance:

- Taxess

 Mielephone:

Landiord’s Woek:

FPEEL, EDUC&!HONALAND TUTORIAL SERVICES LTD.
Mo mel ‘s Plate Drive, Eﬁabﬂ:ok

mmmmmrm)uwmmmwmnmm iallmgsuuh
‘belors Sommancenant:

MMMHMTCMMIM&MMhMMMQJWWMM

of the Term of he Leses.

TmnmmﬂlmomandwmmmmmnmwumhLmambv

moundloniﬂmmauﬂmhmum ncluding fiablity insuranos, all Hisk, -extended

nnﬂimluﬁumyuhrbrm. doors and piate giass; and
,mwgs”maomwnwmmmmmwmm

mmmmmmmmuwmaﬁmmmsmmmmum

the form ‘of AN insutance osrtificate.. mrmmlmhmmmsmmw
88 “additional ingured” on th Insutance bertficats The Tanan! may take out

'msum" ot blanket policies.

‘mwmwl.wmmﬂm“nmwhmmphmmmw
“moinitum: bl-annual madntenanos of HVAG and hesting equipment, mﬁmyf .
) huhtsdmaDmopmuﬂ mmmmwmumwmhopqﬂmm

ﬂn'rmnuhaubemponmwmmm its-own MM(MVMIWTM)
with services w they relate 1o the removal of gatbage, ant supply of -required garbage bins,
ai tha Tenant's avie axpenss.

ThaTmm;hdlbolmmlhﬁnpofuomShnmddlmmdbuﬂnmm ratas,
duties and ssssasments -and m,mwwmw inst Yre

d'mnge

() wmxhﬁve(snuﬂnmduyaohxom:muf Oﬂerﬂuun&mdﬂnﬂpmrah
standard form Lease for ummh-(lhe‘Lnu’)Midy Incomporata this terms and

(b} mrmwmmwm»mwmga } exscuied coples of the
Landiord's siandaid form lease 'hm')wlmin‘r-n {10) businsas -days following -
roceiptof the Leass from the Landios mwmmuvw

(e} mmm;mmmmu-mbmm bamuiy
betwaen the parties, both mmummﬁo)mmmv
foll v kmm«wmmm ‘snants comments. The Landiord

Iowing reos
wil not commance any Le ww-wmmmnmmymnymm

m‘l'enanuhailno!mgda Landiond's acoess to the Buli form-wpmduhhvlng
total compistion of any-as & raistes 10 the Landiord's Wark and Tenant.improvemant Work or
mmrnummmummmmmhwmmmm

ThiLmdbm mmmsmmm lunmthdominiﬂaleldhoplan The Tenant
-ndhndtm:hiﬂumﬂumldl Plan and, sibject to minor modifications agreed 1o by
beth: parties, the Tansnt shali sign mmamummmmwwwmmm
immediately with the creation -of arvhitectural, mechanios!, elactrioal, and plumbing drawings
(ﬁn'comxmtlonnrawlngs tormbnhﬂonhandapmlhymwynﬂm

Supply end distribution of -data requirements, intemet, fibre, wi-f, and isisphone and cabling

_sha!l b the responsiility of the Tenant, at the Tenants: mqmm

smmdemmwmmmmrmm and potential delays caused by
the Ténant, the Landiord shall, upon receipt of & buliding parmlt from the City -of. Toronlo,
_commence construction ofﬁn bm Buliding !ollowlng the -sign- off by the “Tenant of the
coMucﬂonDrpwknm

'nabmwammmlmuummmmdmwmmmwmu per
the Construction Drawings including the' completion of the following:

o Gensrel Conditions All drawinga, construction mlm.oonsuﬂnnb aupuvlsbn.
gﬁhmmmmnmyhmmdm»mplmmm

ullding

Long Lsad Procurement
Mablliza on Site Clsaring, sxcavation/backsil of aite as may bo nesded
She Grading and Servicsa (Kydro, water, gas),
-Foundstions. footings, pinping; and block foundation
Stasl Emction, Structural sigel, steel decking, motal fisshinga
Forrii-and Pour Contrete - Fbmandw

mm‘%rmw >

e 8 50w




M.

30. - Tonant improvement
Work:

w e
‘Landiord.

PEEL&DUC!UOMM TUTORIL SERVICES LTD. -
Hﬂ Quéen’s Plats Driva, Bioblioke

mmw«:ﬂ:
MasonryWork
Rnoﬁng mmwmumm rlinwtarloadon
Shal| windows, famas and doors, closures -
‘Buiiding Finishes a8 agreed upon between Tenant and Lendlord
mdmmummmmwwmmmmmnm
parking spates
EmenjenoyiFire Safety Systems

" 8 & W 0w

Elavaiors
Plumbing
 Elacirical
“utlng and Venﬂlwnu AGunm aummmmﬂn Tenants lnwlm use of the

Pourinqmmy wallways and curbe
Lnndtmplngofﬁnoommmn

"o o w

s

The Landiord’s Work includes the oot of permits, fees, mﬁudwmmmmmmm
the Landiord's Work {ths *LL Consiruction Drawings”).

mmmmsmmod»mm-muwmmunmmmmw
complets the Landiond's Work: The Tenant shall not Inferfare with or delay the Landiord of s
mmwﬁmww-wmmﬂummmmmmdlm
ors ‘of thie- Landiond and shall comply with ali nqulmmumldhcﬁmdun

mentdwlmﬂmrhnwwmrhmmawmmuthmMn trades,
‘handymen and services throughout the pariod required to construct the Buliding.

The Tenant: acknowledges snd agress that the Landlord will not commence the Landiord's

'wmmﬁmmghmemnmwudbymn'romntlnlhnnuuuhmmﬂn

The Landiord and. Tenant shall review the Tenants requirements over and above the
me:wm:mmnﬂmmmmdumtaﬂumadlmmmgnd
m«mm-mmmmmuﬂlu

'upcma‘ es') Such shelf-fist b spproved by the Landi Upgrades
I mmbnvmmmmmmwunmmmm for such
Po

Any work mwmrmmummmmmummmywﬂm-
-such work end In ‘complisnce with any municipal, Ontarfo Buliding Code and health ragutations
“ind goveming auﬂvodﬂuafurﬁwalab«:todlnsm “C-1" and-In the Lease.

. ;‘I'n l[.{asn#lom shall charge the Tenant for construction supsrvision fees 8t @ rate of $5,000.00
us

oopupant {o V'“"”“PNMWnrnmmmmmm.rmmﬂmm

" Insumection, sabotage, rebellan, was, scts of tarrorism, act of God, meouny

other simiiar reason. ("Force Maleurs™), then paerformance of such term, covenant or ot
excused for the period of the delay and the party 0 delayed, hindered or prevented shall ba
ontitled to porform such team, covenant o act. within the appropriate: time afer the
expiration.of the perlod of such delay, However, the of this section do ot operate to
oxcuse te Tenant from the prompt payment ¢ s any other’ payments required by this
: e and Foros Maje re‘ﬂmllmtlpdudeanydelaymmedbymeparﬁu' defauit
or act or-omission, any delsy avoldsble by the exsicise of reasonably care by such parly of any
nck of funds of such party, The Landiord shall also be excused from the
performance of eny term, covenant or act mmdhamundernmapwbmmndsmmm
would bo In confiict with any directive or polioy of any govemmentsl or quasi-govemmental
,aMbeﬂmJnﬂn&cﬂnnmmcDmbmmianoiawemy conssrvation,

Unileas otherwisa noted, amounts quoted in this Offer da not Include HET.




5 ' rmmvemomm TUTORIAL SERVICES LTD.

40 Quum 3 Pldm Drive, Etob T

I T &.‘-MQm N
3. Use: mmmu».mubewmmpummmmmm and Topd '
: :mmmmmhwmmmmlm; *for 1
Promises.
$5.  Sigoage: MTommmmwnMonmbuMlm.mwm&w
Rl In compliance with the mimicipal by-laws.
37, Malmenanos and ThaTmmthlmaﬂunmmmugtmﬂmeofmaLuu kmﬂnPrmimlngood
Repalt by Tenant: ordér, condition’ and repalr, wbjoutbﬂn Landiord's obligations of the Leasa
38, ‘Ocoupancy: Prior to the Tenant moving infn of taking possession of the Premises the Tenant shall- ensure
i Mthal.»unndnl!mmmmmwmundlmdhedmmwmdmt-
dated chequss have been provided 1o the Landiord, The Tenant shall advise the Propery
Manaper of its inlention to move-In one week in advance and provide the Intended date of the
move at that time,
39, -No Representations: There are ne covenants, representstions, agaements wamanties or condiions-In any way
nlaﬁngwmnumjoanmdﬂvlowmrnupnmdorlmplhd collatoraloruharwiw
-axcapt as axpressly sef forth-hereln.
40. Scheadules: Schedule “A” (Lepal Description); Schedule "B* (Bullding Location and Development); ara
' ‘atiached herato snd formi pad of this Offer to Luw(a " g
42. Tima of Essence: Time shali be of the ‘essance of this agreement.and the transactions contampiated herain,

 DATED at

pmﬁdodmmmfordohmmwmphﬁnnmymmMmyboomanym
agresment it wiiting signed by both parties

mmlsopmfnrmpumbyﬂnﬁmm}sm pan. on.July 13, 2012 ("the Acceptence Date"). In the svent the

. Londiond doss net recaive this sipned Offer from the Tenant by the Acceptance Date this Offer shall be null and void and
-of no further conseqosnce and the rates may no longer be applicable.

Showd you find this Offer acceptable, please 30 Indicats by Infiialing botiom of esch page. signing and retuming to us

PEEL EDUCATIONAL AND TUTORIAL SERVICES LTD.
{the "Tenant")
mmmwmmm«ummmmmmmm

/7-‘51"61\)%’)

NDR'H’IERNDAHCERLANDBLTD

{the Landioit™):
mwmwmmmmmbmmdmmmm

mhﬁwd‘%.ﬂu‘ 202

Nm "! 1
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- PEEL EDUCATIONAL AND TUTORIAL SERVICES LTD.
"7 140 Quaen's Piaie Drive, Eoblcoks




RIDER

This flid‘er §hall'fdrfn pért;of the Offer to Lease dated July 16, 2016 between Northern Dancer Lands Ltd,
{the “i.aﬁdldrd”)fahd‘ Peel Education and Tutorial Services Ltd. as follows:

The Tenant shall not be responsible for the payment of HST until assessed at which point the
Landlord will pay the outstanding HST owing and will create a payment plan by which the
Tenant reimburses the Landlord for any HST going | forward in the amount of half nf the HST paid
by the Landlord and the Landlord will. absorb the other half,

“The Landlord and Tenant, following execution of this Offer to Lease shall review the Operating

Costs for- the Buildmg and any common expenses as they | relate to the Development and shall
mutually agree | toa plan acceptable to both parﬂes by which the Tenant may opt to take back
some of the responsibility ofthe Operaﬂng Cos.ts noted in paragraph 16 of the Offer to Lease,

The Tenant shall have the exclusive opportunity to operate a daycare facility within the Premises
and on the Development. in the event the tenant of the Secondary Building should require a

'davcare, the Tenant shall provide an opportunity for the tenant of the Secondary Building to
 utilize the services of the Tenant's daycare Operation If the tenant of the Secondary Building
elects to have a daycare facility within the Secondary Building, then such shall only be allowed

provided the Tenant approves such a use in writing.

‘Ther Lahdlord shall ‘not lease the Secondary Bulldlng or the lands upon. which the Secondary

,Bunldmg sits, to a competitive business -of the same nature as the Tenant's without first

obtaining the approval of the Tenant in writing;

The Landlord shall only lease the Second Building or the lands upon which the Secondary

~ Bullding sits to a school or business that is.complementary to that of the Tenant's, subject to

mutual agreement.

- The Tenant and the tenant of the Secondary Building shall mutually agree and plan the

scheduling of the use of the Grounds, Any use of the Premises or Building required by an
outside user or the tenant of the Secondary Building shall be at the sole option of the Tenant
and the Tenant shall have the ability to charge for same.

In the event the Landlord is unable to deliver the Buiiding in time for the Commencement Date

~ (the “Delay Period”) and the Tenant is unable to remain in its existing premises during the Delay

Period, the Landiord shall provide temporary housing for the Tenant in portable units {the

“Portables”) and the Landlord, at its expense shall ensure the Portables are available on or
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"ijefore the three weeks prior to the Comrnencement Date and any expenses relatmg to shg
gonstruction of the Portables and-the-oparatien-thare-of-edin - R
aﬁd-mak&enanee-shall be at the expense of the Landlnrd Muuhaﬂ_ne_zg;mm'

MThe Tenant shall nst be r‘espons]b1e to pay Mmmm; durlng the Delay Period and
the cOmmencement Date and-Minimum Rent Free Period shall be delayed until such time the
Landlord advises the Tenant in writing tha Premises are ready for occupancy by the Tenant
{minor deficiencles excepted),

8. 1in the event the Tenant Is able achieve an overholding period during the Delay Perlod at its
existtng premises {30 Barrhead Crescent, Etoblceke) the Landlord shall not be responsible to
~_pravide the Portables during the Delay Period.

9. The Landlqrd In performing the basé Building Landlord’s Work shail ensure the Bulidmg shall
accommodate all the Tenant’s electrical distribution to Include:

a) 'prewirl'ng of three (3) computer labs;

b) one (1) sclence tab; and

¢} one (1) cafeteria/theater stage lights (lighting to be provided by the Tenant at the Tenant’s
expense;

d) two (2) receptacies and two (2) data rouah-ins for each office

10. The Tenant shall have an additional Mlnin'ium Rent Free Period during which the Tenant shall
not pay Minimum Rent for the first month (January) of each of the following years: 2(315, 20186,
2017, 2018, 2019, and 2010.







NOTICE OF DISALLOWANCE RELATING TO

NORTHERN DANCER LANDS LTD.

(hereinafter referred to as “the Company”)

TO: Peel Educational & Tutorial Services Limited and

Newton’s Grove School Inc.
1 Cityview Drive

Toronto, ON

MI9W 5AS

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim as Submitted

The Proof of Claim as Accepted

Claim

Secured $ 58,333.00
Unsecured $ 950,735.00

Unsecured $ 58,333.00
Nil

Reasons for Disallowance or Revision:

Your claim has been partially disallowed as shown above for the following reasons:

The secured claim in the amount of $58,333.00 is disallowed. The Proof of
Claim does not identify any alleged security or attach any documents
granting such security. An unsecured claim against the Company in the

amount of $58,333.00 is accepted.

The unsecured claim in the amount of $950,735.00 is disallowed. The Proof
of Claim does not explain what the amounts claimed relate to or why such
amounts form part of a debt owed by the Company.

If you do not agree with this Notice of Disallowance, please take notice of the following:




If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto
Time) on April 7, 2015, [being fourteen (14) days after the Notice of Disallowance is sent by
the Manager pursuant to the Claims Procedure Order] notify the Manager by delivery of
a Dispute Notice to the following address:

Schonfeld Inc.

Court-appointed Manager of the Companies

77 King Street West, Suite 3000, P.O. Box 95

TD Centre North Tower
Toronto, ON MS5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 24 day of March, 2015.

SCHONFELD INC.,
in its capacity as Court-appointed
Manager of the Company







DISPUTE NOTICE RELATING TO NORTHERN DANCER LANDS LTD.

(hereinafter referred to as “the Company”)

A, PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor: Peel Educational & Tutorial Services ILtd. and

Newton’s Grove School Inc.

(Signature of individual completing this Date
Dispute Notice)

2. Full Mailing Address of the Creditor:

3. Telephone Number:

4, E-Mail Address:

5. Facsimile Number:

B. REASONS FOR DISPUTE:

We hereby give you notice of our intention to dispute the Notice of Disallowance dated
, 2015.

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)




This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON April 7, 2015, [being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136







ONTARIO
Superior Court of Justice

Plaintiff No’f{sﬁiﬁ\\\ s

_Toronto

Plaintiff’s Claim
Form 7A Ont, Reg. No.: 258/08

~[(Y4-10332H-00

Small Claims Court

47 Sheppard Ave East, 3" fir
Toronto On M5SN5N1

Claim No.

Address

416-326-3554
Phone number

D Additional plaintiff(s) listed on attached Form 1A,

[] under 18 years of age.

Last name, or name of company
Cityview Industrial Ltd.

First name Second name Also known as
Address (street number, apt,, unit)

c/a 8199 Yonge Street, suite 301

City/Town Province Phone no.
Thornhill ON 905-881-5575
Postal code Fax no.

1.3T 2C6 905-882-5934
Representative (SUCH ' .
D&D Associates Paralegal Prof Corp Attn: Sam Ursino P02923
Address (street number, apt., unit)

8199 Yonge Street, Suite 301

City/Town Province Phane no.
Thornhill ON 905-881-5575
Postal code Fax no.

L3T 2C6 905-882-5934

Defendant No. 1

[ Additional defendant(s) listed on attached Form 1A,

D LInder 18 years of agae.

Last name, or name of company

Peel Education & Tutorial Services Limited

First name

Address (strest number, apt., unit)
1 City View Drive

1 Second name

Also known as

City/Town FProvince Phone no.
Toronto ON

Postal code Fax no.
MOW 5A5

Represenlative LSUC#
Address {street number, apl., unit)

Gity/Town Province Phone no.
[ Postal code Fax no.

Les formules des tribunaux sont affichées en anglais et en frangais sur le site
www.ontariocourtforms.on.ca. Visitez ce site pour des renseignements sur des

formats accessibles.

SCR 7.01-TA (January 23, 2014y CSD”

Centinued on next page




ONTARIO
Superior Court of Justice

] plaintiff No.

PAGE 1A

Defendant No. 2

Additional Parties
Form 1A Ont. Reg. No.: 258/88

Claim No.

Last name, or name of company
Newton's Grove School Inc.

Firstiame Second name Also known as
Address (street number, apt., unit)

1 City View Drive

City/Town Province Phone no.
Toronfo ON

Postal code Faxno.
MowW 1.1

Representative LSUC#
Address (street number, apt., unit)

CitylTown Province Phone no.
LF'oslal code Faxno.

[l Plaintiff No.

] Defendant No. 3

L

Last name, ar name of company

Cleland

Firsl name Second name Also known as
Drew =

Address (streef number, apt., unit)

53 Rivercrest Road

City/Town Province Phone na.
Toronto ) ON

Postal code Fax no.
M6S 4H5

Representative LSUC#
| Address (street number, apt., unit)

City/Town Province Phone no.
Postal code Fax no.

[] Plaintiff No.

[] Defendant No.

L.ast name, or name of company

Firstname Second name Also known as

"Address (strest number, apt, unit)

]‘ City/Town Province Phone na. o
Postal code Fax no.

Representative - Lsuc #

mess (street numbser, apt., unit) 1
Ciby/Town Province Phane no. o
W ) Fax no. T

SCR 1.05-1A (January 23, 2014) CSD




FORM 7A PAGE 2

Clairr! No.

REASONS FOR CLAIM AND DETAILS

Explain what happened, including where and when. Then explain how much money you are claiming or what
goods you want returned,

If you are relying on any documents, you MUST attach copies to the claim. If evidence is lost or unavailable, you
MUST explain why itis not attached.

What happened? See Aftached Schedule "A" |
Where? 1
When? ' |

SCR 7.01-7A (January 23, 2014) CSD Continued oh next page



FORM 7A PAGE 3

“Claim Na.
How much? 3 s 01280.52
(Princlpal amount claimed)
[C] ADDITIONAL PAGES ARE ATTACHED BECAUSE MORE ROOM WAS NEEDED,
The plaintiff also claims pre-judgment interest from September 8, 2014 ~under:
({Date)
{Check only the Courts of Justice Act
one bo) [] an agreement at the rate of % per year

and post-judgment interest, and court costs.

Prepared on: November28 220 14 -
(Signaiurg of plaintiff oprepresentative)
DEC & = 201 ,
lssuedon: o n20 o =
{Signature of clerk)
éAUT!ON TO IFYQU DO NOT FILE ADEFENCE (Form 8A) and an Affidavit of Service (Form 8A) with
DEFENDANT: the court within twenty (20) calendar days after you have been served with this Plaintiff's

Claim, judgment may be obtained without notice and enforced against you. Forms and self-

help materials are available at the Small Claims Court and on the following website:
www.ontariocourtforms.on.ca.

FE;:‘} For information on accessibility of court services for | & |
& people with disability-related needs, contact: LL/EJ
Telephone: 416-326-2220 / 1-800-518-7901 TTY: 416-326-4012/ 1-877-425-0575

SCR 7.01-7A (January 23, 2014) CSD




Schedule "A"

PLAINTIFF: Cityview Industrial Ltd.

DEFENDANT(S):  Peel Education & Tutorial Services Limited and

o

6.

Newlon’s Grove School Ine. and
Drew Cleland

The plaintiff claims as against the defendants for:

a) Damages owed by the defendant to the plaintiff in the sum of $18,250.52;
b) prejudgment and postjudgment interest on the sum claimed from September 8§, 2014

¢) the plaintiff's costs of this action, including the fees of this Court and the plaintiffs costs
of serving the statement of claim;

d) such further or other relief as this Honourable Court deems just and the circumstances
require;

The plaintiff was at all material times the owner/landlord of the commercial property located
at 1 City View Drive, Toronto ON M9W 37.7.

The defendant, Peel Educational & Tutorial Services Limited is a corporation registered to

- carry on business in the Province of Ontario. Attached as Exhibit A is a copy of the

Corporate Profile Report.

The defendant, Newton’s Grove School Inc. is a corporation registered to carry on business
in the Province of Ontario. Attached as Exhibit B is a copy of the Corporate Profile Report.

The defendant, Drew Cleland, is private individual who is a director of both defendant
corporations and who resides in the Province of Ontario.

On or about April 23, 2013, the plaintiff and the defendant, Peel Education & Tutorial
Services Limited, hereinafter referred to as “Peel”, entered into a commercial tenancy

agreement for 1 City View Drive, Toronto. A copy of the lease agreement is attached as
Exhibit C.

The term of the said agreement was from May 1, 2013 to June 30, 2014. The tenancy
continued on a month to month basis after June 30, 2014.

During the tenm of the said lease agreement, the defendant Peel began carrying on business
as the defendant, Newton Grove School Inc., hereinafter refeired to as “Newton™ and
continued to make the rental payments as per the lease agreement,

Pursuant to the agreement between the parties, the defendants were required to reimburse the

plaintiff for varions expenses including but not limited to Bell, Fence Rental, Waste
Disposal, Alarm and Hydro.

Attached as Exhibit D, is a copy of the statement of account and supparting documents,
which have been submitted to the defendants. The defendants owe the sum of $18,250.52.

Despite repeated demands the defendants have refused or neglected to pay the amount
outstanding.




10.

11.

12.

Attached as Exhibit E, is a copy of the correspondence between the plaintiff and the
defendant, Newton and Cleland’s solicitor.

The plaintiff pleads that the defendant, Cleland is operating as the directing/controlling mind
of the corporation and his actions have caused the corporations to breach the agreement

between the parties regarding payment as well as assignment of the lease.

The plaintiff claims as against the defendants for breach of contract.

. Alternatively, the plaintiff pleads that the Defendants have been unjustly enriched in the

amount of $18,250.52 which sum the plaintiff claims restitution of and from the Defendants.
The plaintiff pleads and relies upon the doctrine of quantum meruir. '




ONTARIO
Superior Court of Justice

Plaintiff No. 1

FILED -5 285

_TORONTO

Defence
Form 9A Ont. Reg. No.: 258/98

$C-14-10324-D1

Small Claims Court

47 SHEPPARD AVE E, 3°° FLOOR
TORONTO ON M5N 5N1

Address

416-328-3554

Claim No.

Phone number

Additional plaintiff(s) listed on attached Form 1A.

D Under 18 years of age.

Last name, or name of company

NEWTONS GROVE SCHOOL INC.

First name

Second hame

Also known as

Address (sireet number, apt,, unit)

City/Town ~ Province Phane no.

Postal code Fax na.
Representative LsSUuC#
CLYDE & CO CANADALLP

Address (street number, apt., unit)

390 BAY ST, SUITE 800 )

City/Town Province Phone no.
TORONTO ON 416-366-4555
Postal code Fax no.

M5H 2Y2

416-366-6110

Defendant No. 1

[] Additional defendant(s) listed on attached Farm 1A, [_] Under 18 years of age.

Last name, or name of company

Cityview Industrial Ltd,

First name

Second name

Also known as

Address (street number, apt., unit)

c/o D & D Asscclates Paralegal Professional Corporation 8199 Yong

e Street, Suite 301,

City/Town

Province Phone no.
THORNHILL ON 905-881-5575
Postal code T Faxno.
L3T E_CE 905-882-5934
Representative LSUC#
SAM URSINO P02923

Address {street number, apl., unit)

D & D Associates Paralegal Professional Corporation

2199 Yonge Street, Suits 301,
City/Town Provinca Phone no.
THORNHILL ON 905-881-5575
Postal code Fax no.
_L'?:T 2C6 905-882-5934

Les formules des tribunaux sont affichees en anglais et en frangais sur le site

www.ontariocourfforms.on.ca. Visitez ce site pour des renseignements sur des

formats accessibles.

SCR 9.01-10.03-8A [January 23, 2014) C5D




ONTARIO
Superior Court of Justice

B Plaintiff No. 2

PAGE 1A Additional Parties
Form 1A Ont. Reg. No.: 258/98

$C-14-10324-00

Claim No.

[] Defenidant No.

L

Last name, or name of company

Peel Education and Tuterial Services Limited

First name Second name JAlso known as
Address (strest number, apt., unit)

1 City View Dyive .
Clty/Town Province Phane no.
Toronto _ O 647-760-4825
Postal code Fax no,

WisW 141 418-266-6110
Representative , Lsuc#

Sara Benbrahim 643188
Address (street number, apt., unit)

401 Bay Strest, Suite 2500

City/Town Province Phone no.
Toronto ON 647-789-4825
Postal code Fax no.

Lér 187 416366 6110
P4 Plaintiff No. 3 [] Defendant No.

Last name, or name of company

Cleland

First name Szcond name Ako known as
Drew

Address (streat number, apt., uni)

53 Rivercrest Road 3

City/Town Province Phone ne.
Toronto ON 647-783-4825
Postal code Fax no,

MBS 4HS 416-366-6110
Representalive Lsuc #

Sara Benbrahim 643188
Address (street number, apt., unit)
;ﬂﬂ Bay Street, Suite 2500

City/Town Province Phone no.
Toronto ON 647-788-4826
Postal code Fax na.

M&H 2Y4 ] 416-366-68110
[ Plaintiff No. [J befendant No.

Last name, or name of cormnpany
FFT’rst name Second nams Also known as
Address {street number, apt., unil)

Cily/Town Province Phene nro.
Postal code Fax no. o
Representative LSuUC#
Address {sirest numbar, aptl., unit)

CityfTown Province —lPhcme fio.
Postal code lFex na.

SCR 1.05-1A (January 23, 2014) CED




FORN 8A PAGE 2 5C-14-10324-D1

Claim No,
THIS DEFENCE IS BEING FILED ON BEHALF OF: (Name(s) of defendant(s))
Cityview Industrial Ltd. o -
and l/we: (Check as many as apply)
Dispute the claim made against mefus.
[T Admit the full claim and propose the following terms of payment:
$  per ' .commencing e .20
{Amount) (Week/month)
{1 Admit part of the claim in the amount of $ and propose the following terms of payment:
(Amount)
$ ) per ______commenging .20
{Amaunt) (Week/month) :

REASONS FOR DISPUTING THE CLAIM AND DETAILS:

Explain what happened, including where and when. Explain why you do not agree with the claim made against you.

If you are relying on any documents, you MUST attach copies to the Defence. If evidence is lost or unavailable,
you MUST explain why it is not attached.

What happened? PLEASE SEE ATTACHED SCHEDULE A.
Where?
When?

SCR 9.01-10.03-8A (January 23, 2014) C5D Continued on next page




FORM 9A . PAGE 3 SC-14-10324-D1

Claim No.
Why l/we disagree
with all or part of
the clainy:
ADDITIONAL PAGES ARE ATTACHED BECAUSE MORE ROOM WAS NEEDED,
g

Prepared on: evs S , 20 [,3_ m

(Sighature of defendant or representative)

NOTE: Within seven (7) calendar days of changing your address for service, nbtifythe court and all

other parties in writing.

CAUTION TO If this Defence contains a proposal of terms of payment, you are deemed to have accepted the

PLAINTIFF(S): terms unless you file with the clerk and serve on the defendani{s) a Request to Clerk (Form gB)
for a terms of payment hearing WITHIN TWENTY {20) CALENDAR DAYS of setvice of this
Defence [R. 9.03(3)].

SCR 9.01-10.03-9A (January 23, 2014} 05D




SCHEDULE “A”

PLAINTIKF: Newton’s Grove School Ine. and

Peel Education and Tutorial Sexvices Limited and

Drew Cleland

DEFENDANT: Cityview Industrial Ltd.

1.

The defendant, denies the allegations contained in the Defendant’s Claim and Holds

the Plaintiftf to the strict proof thereof.

The defendant pleads that the plaintiff has failed to provide any particulars relating to

alleged breach of contractual obligations.

The defendant pleads that the plaintiff has failed to provide any particulars relating to
damages claimed and as such the Defendant’s Claim ought to be dismissed with

COosts.

In the alternative, the defendant denies that the plaintiff has incurred any damages. If
the plaintiff has incurred damages, which is denied, the said alleged damages are
excessive, remote, without merit and as result of the plaintiffs own actions. The

defendant further plead that the plaintiff failed to mitigate its damages.

The defendant asks that the plaintiff claim be dismissed with costs.




14 - ok

ONTARIO
Superior Colﬂgﬂt of Justice
Cour supgtieuléds justice

S

Toronto

Defendant’s Claim
Demande du défendeur

Form / Formule 10A Ont. Reg. No. / Régl. de 'Ont. : 258/98

SC-14-10324-00

ToRouTY
47 Sheppard Ave E.
Toronto, Ontario M2N 5N1

ELESPETSTAN

Small Claims Courl / Cour des—ﬁé}il‘;s créances de

Claim No. / N° de la demande

“Address / Adresse
4176—326-3554

"Phone number | Numéro de téléphone

Plaintiff by Defendant's Glaim No. 1/
Demandeur dans la demande du
défendeur n® 1

Additional plaintiff(s) listed on attached Form 1A.
Le ou les demandeurs additionnels sont
- mentionngs sur la formule 1A ci-jointe.

[ under 18 years of age.
Moins de 18 ans.

Last name, or name of company / Nom de famille oy nom de la compagnie
Newion's Grove Schootl inc.

First name / Premier prénom Second name / Deuxiéme prénom

Also known as / Egalement connu(e) sous le nom de

Address (street number, apt., unit) / Adresse (numéro et rue, app., unité)
1 City View Drive

City/Town [ Gité/ille Province Phone no. / N* de téléphone
Toronto ) Ontario 647-789-4825

Postal code / Code postal Fax no, / N° de télécopieur
L6R 1B7

Representative / Représentant(e) LSUC #/ N° du BHC

Clyde & Co Canada LLP- Sara Benbrahim 643188

Address (street number, apt., unit) / Adresse (numéro et rue, app., unité)
390 Bay Sireet, Suite 800

City/Town / Cité/ville Province Phane no. / N° de téiéphone
Toronto Ontario 416-366-4555

Postat code / Code postal Fax no./ N° de télecopieur !
MI5H 2Y2

416-366-6110

Defendant by Defendant's Claim No. 1/
Défendeur dans la demande du

' o
défendeur n® 1 sur la farmute 1A cijointe,

D Additional defendant(s) listed on attached Form 1A. D Under 18 years of age.
Le ou les défendeurs additionnels sont mentionnés

Moins de 18 ans.

Last name, or name of company / Nom de famille ou nom de la compagnie
Cityview Industrial Ltd

First name / Premigr prénom Second name / Deuxiéme prénom

Also known as / Egalement connu(e) sous le nom da

Address (street number, apt., unit) / Adresse (numéro et rue, app., unité)

clo 8199 Yonge Street, Suite 301

[CityrTown I Cite/ville Province Phone no. [ N° de téléphone
Toronto Ontario 905-881-5575

Postal code / Code postal Faxno. / N° de télécopieur
L3T 2C6 B

Represeniative / Représéntanl{e) LSUC#/ N° du BHC

D&D Associates Paralegal Prof Corp Attn: Sam Ursino P02523

Address (streel number, apt., unit) / Adresse (numéro et rue, app., unité)
cf/o 8199 Yonge Street, Suite 301

City/Town / Cité/ville Province Phone no. / N* de téléphone
Thornhill ON 905-881-5575

Postal code / Cods postal Fax no. [ N° de télécopieur
137 208

905-862-55834

SCR 10.01-10A (June 1, 2008/ 1% juin 2008) CSD




ONTARIO

Superior Court of Justice PAGE 1A Additional Parties
Form 1A Ont. Reg. No.: 258/98

$C-14-10324-00

_ Claim No.
X] Plaintiff No, 2 [] Defendant No.

[Last name, or name of company

Peei Education and Tutorlal Services Limited

First name Second name . Also known as
Address (street number, apt., unit}

1 Clty View Drive

City/Town Province Phone no.
Toronto ON 647-769-4825
Postal code Fax no.

MawW 1J1 416-366-6110
Representative LSUC#

Sara Benbrahim 643188
Address (street number, apt., unit)

4(11 Bay Street, Suite 2500

City/Town Province Phone no.
Toronto ON 647-789-4825
Postal code Fax no.

L6R 1B7 416-366-6110
X Plaintiff No. 3 ‘ ' ' [ Defendant No.

Last name, or name of company

Cleland

First name Second name Also known as
Drew ’

Address (street number, apt., unit)

53 Rivercrest Road

City/Town Pravince Phone no.
Toronto ON 647-789-4825
Postal code Fax no.

MES, 4H5 N , 416-366-6110
Representative Lsuc #

Sara Benbrahim 643188
Address (street number, apt., unit)

401 Bay Street, Suite 2500

City/Town Province Phone no.
Toranto ON 647-789-4825
Postal code Fax no.

M5H 2Y4 ] 416-366-6110
[ Plaintiff No. [] Defendant No.

Last name, or hame of company )

First name Second nams Also known as
Address (street number, apt., unit)

City/Town Province Phane no.
Postal code Fax no.
Representalive LSUC # ]
Address (street number, apt., unit) -
Clty/Ti own Province Phane no. )
Postal code Fax no.

SCR 1.05-1A {(January 23, 20143 CSD




FORM /{ FGCRMULE 10A PAGE 2 $C-14-10324-00
Claim No. {N' de la demande
REASONS FOR CLAIM AND DETAILS | MOTIFS DE LA DEMANDE ET PRECISIONS

Explain what happened, including where and when, Then explain how much money you are claiming or what
goods you want returned.

Expliquez ce qui s'est passé, en précisant ot et quand. Ensuite indiquez la somme d'argent que vous demandez
ou les biens dont vous demandez la reslitution, explication & l'appui. ;

if you are relying on any documents, you MUST attach copies to the clélm If evidence is Iost or unavallable you |

MUST explain why it is not attached.

Si vous vous appuyez sur des documents, vous DEVEZ en annexer des copies & la demande. Siune preuve est
perdue ou n'est pas disponible, vous DEVEZ expliquer potirquoi elle n‘est pas annexée.

What happened? 1. The Defendants plead that the Plaintiff has made haseless, scandalous and
Where? frivolous against the individual defendant Drew Cieland ("Cleland"}.
When? :

Que s’est-il passé? 2. The Plaintiff further failed to comply with its contractual obligation to the
on? Defendants,
Quand? C

3. The Defendants plead and rely upon the facts and ailegations identified in their
Defence,

4. The Defendants claim damages as follows:

a) Damages arising from the Plaintiff's faiture to abide by its agreements,
contracts, duties or otherwise towards one or more of the Defendants, the
particulars of which will be provided before the trial of this matter;

) . Damages arising from the Plaintiff wrongly haming the defendant Cleland

personally, the particulars of which will be provided before the trial of this
matter;

c) Pre-judgment interest pursuant to the provisions of the Courts of Justice
Act, R.8.0. 1980 c. C43, and the Rules of the Small Claims Court, O. Reg. 258/38;

d) Their costs of defending the main action on a full indemnity hasis;
£) Such further and other relief as this Honourahle Court may deem just.

4, Full particulars of the loss and damages incurred by the Defendants will be
provided prior fo the trial of this action.

§, The Defendants request that this Defendants’ Claim be heard together with the
main action.

SCR 10.01-10A (June 1. 2008/ 1 juin 2009) CSD Continued on next sheet/ Suite 3 fa page suivante




FORM / FORMULE 10A PAGE 3 .. . 8C-14-10324-00

Claim No. I N* de la demande

How much? 8 25,000 §

.....................................................................

Combien? (Principal amount claimed / Somime demandée)

i ADDITIONAL PAGES ARE ATTACHED BECAUSE MORE ROOM WAS NEEDED. 7
DES FEUILLES SUPPLEMENTAIRES SONT ANNEXEES EN RAISON DU MANQUE D'ESPACE,

The plaintiff by defendant's claim also claims prejudgment interest from September 8, 2014
Le demandeur dans la demande du défendeur demande aussi des {Date)
interéts antérieurs au jugement & compter du

(Check only the Courts of Justice Act

under:
conformément a:

one box / Ja Loi sur les tribunaux judiciaires

Cochez une -

seulecase) L) anagreementattherate of % per year
un accord au taux de % par an

and pnst-jngment interest, and court costs.
et des intéréts postérieurs au jugement, ainsi que les dépens.

Prepared on: January 7 ,20 15 e ZZA ?

Faitle : Slgna{ure of Plaintiff or representative / Signature du 7
demandeur/de la demanderesse ou du/de la représentant(e))

JAN ~ 8 2015
Issuedon: ' B 420 m,/]

Délivré le : Slgnature of T,‘rk 1 Signature du gieffier),
CAUTIONTO IF YOU DO NOT FILE A DEFENCE (Form 9A) with the court within twenty (20) calendar days

DEFENDANT BY  after you have been served with this Defendant's Claim, judgment may be obtained by
DEFENDANT'S Defendant's Claim without notice and enforced against you. Forms and self-help matetials are
CLAIM: available at the Small Claims Court and on the following website: www.ontariocourtforms.on.ca.
AVERTISSEMENT S/ VOUS NE DEPOSEZ PAS DE DEFENSE (formule 9A) auprés du tribunal au plus tard
AUDEFENDEUR  vingt (20) jours civils aprés avoir recu signification de la présente demande du défendeur,

DANSLA un jugement peul étre ohtenu par suite de cette demande sans préavis et &lre exécuté
DEMANDE DU contre vous. Vous pouvez obtenir les formtiles et la documentation & l'usage du client ala
DEFENDEUR : Cour des pelites créances el surle sife Web suivant | www.ontariocourtforms.on:ca.

SCR 10.01-104 (June 1, 2009 / 1 juin 2009) CSD




JRBZU7 72000/ WED (5022 PH

ONTARIC
Superior Court of Justice

Toronto Small Claims Ceurt

FAL Mo,

FoO03

Defence
Form 2A Ont. Reg. No.: 258/98

§G-14-10324-00 _

Small Claims Court

47 Sheppard Ave East, 3™ Fir
Toronto, ON M5N 5N1

Claim No.

Address
Phone: 905-731-2664
Fax: 905-731-3656,

Phone fnumbsr

Plaintiff No. 1

] Additional plaintifi(s) listed on attashed Form 1A,

Last name, or name of company

(] Under 18 yaars of age.

Cityview Industrial Lid

First name Secend narme Also known ag
Addrass (stréet number, apt., uni)

¢/o 8198 Yonge Street, Suite 301 A _
City/Tawn Province Phone na,
Thorahill Ontaric 905-381-5575
Postal code Fax .

L3T 206

Reépresentative LSUC#

D&D Associates Paralegal Prof Corp Attn: Sam Ursino P02923
Address (street number, ept., unit)

c/c 8199 Yonge Streei, Suite 301 ‘

City/Town " Province Phane ria,

| Theornhill Ontario 905-881-8575
Postal code Fax no.

|L3T 2C6 905-882-5934

Defendant No. 1

[] Additional defendattis) isted on sttached Form 1A, [ ] Under 18 yeays of age.

Last name, or name of company
Peel Education & Tutorlal Services Limited

First name Second name

Also known as

Address (street number, apt., unif)
1 City View Drive

City/Town Province Phoner e,
Toronto Ontario 6477894825
Postal ¢ode Fax no.

LE6R 1B7

Raprasentative LSUC#

Sara Benbrahim 643188
Address (street number, apt., unit) E

401 Bay Street, Suite 2500

City/Town Province Phone no,
Toronto Ontatio BA7-788-4B25
Postai coda Faxno.

M5GH 2Y4 416-366-6110

Les formules des tribunaux sont affichées en anglais et en frangais sur le site
www.ontariocourtforms.on.ca. Visitez ce site pour des renseignements sur des

formats accessibles.

SR 0.01-10.08-0A (January 22, 2014) GSD




LN/ 2005/4ED (b 27 PH

ONTARIO
Superior Court of Justice

[ Plaintiff No.

FAX No,

PAGE1A

FoU04

Additional Parties

Form 1A Ont. Reg. No.: 258/98

SC-14-10324-00
Claim Na,

Dsfeticlant No. 2

Last nams, or hame of eompany
Newton's Grove School

First nama Second name Also known as
Address (street numbar, apt, unit)
1 Gity View Drive
City/Town Province Phona no.
Toranta ON 647-7B8-4825
Postal code Fax no,
MOW 141 416-366-6110
Representative Lsuc#
Sara Benbrahim 643158
Address (street number, apt., unit}
| Al Bay Street, Suite 2600
. | CitwTawn Pravince Fhone na.
Toronte ON B47-7689-4825
Postal eode Fax na.
L6R 1B7 416:366-6110

[[] Plaintif No.

Defendant No, 3

Last name, or name of company

Claland ) ,
First name Zecond name Alss known as
Drew ’

Address (streat number, apt., uni)

53 Rivercrest Road

City/Town Provinge Phone no.
Toronia ON 647-789-4825
Fostal code Fax no.

Mgs 4Hs 416-366-6110
Representative LBUG#

Bara Benbrahim 645188
Address {strest nuntber, apt., unit)

401 Bay Street, Suite 2500 )

Cty/Town Province Phona no.
Taronto ON B647-739-4528
Posta) code ‘Fax no.

MEH 2Y4

418-388-8110

[ Flaintiff No.

[ Dsfendant No.

[Laet name, or name of company

First nams

 I—

Sacond name Also kriown as
Address (strast numbar, apl., umit) —
Cityf Town Provirgg Phone nio.
Postal soda Fax no,
Reprezentative o LBUC # v
Address (street number, apt., unit}
City/Town " Province Fhone no.
Pastal tode o Fax no.

SCR 1.051A (January 23, 2014) CED




JARAUY72010/WED Uh: 22 PR FAL No. PO

FORM 8A PAGE 2 S$C-14-10324-00
Clainy Ne, "

THIS DEFENCE IS BEING FILED ON BEHALF OF: (Name(s) of defendant(s))
Peel Education 8 Tutorial Services Limited, Newton's Grove School Inc. and Drew Cleland

and Ywe:  (Check as many as apply)
Bd Dispute the claim made against mefus.

[ Admit the full claim and propose the following terms of payment;

$ o per___ commencing 20
{Amount) (Week/month) . S -
(] Admit part of the claim in the amount of §___ and propose the following tertns of payment:
{Armount)
$ o PET comimenaing e 20
{Bmaunt) {Wezkfmonth)

REASONS FOR DISPUTING THE CLAIM AND DETAILS:

Explain what happened, including where and when. Explain why you do not agree with the claim made against you.

If you are relying on any documents, you MUST attach.coples fo the Defence. If evidence is lost or unavailable,
you MUST explain why It is hot altached.

SCR 8.41-10.05-8A (January 23, 2014) €50 Gonfigued on next page




AN/U7200h/0ED (19022 PI FAX Ho. LRIy

What happened?
Whera?
When?

SCR 9.01.10.03-94 (January 23, 2044y CE0

1. The Defendants deny every allegation contained in the Plaintiff's Claim, In
Particular, the Defendants deny that the plaintiff is entithed to any payment or relief
¢laimed.

2, Without admission of any contractual or other obligation towards the Plaintiff, the

Defendants deny that they have breached any obligation to the Plaintiff, contractual
or otherwise.

3.The Defondants plead that at alt material times, they acted in a falr, proper and
good faith manner towards the Plaintiff.

4. The Defendants deny that the Plaintiff has suffered any damages as a result of
any duty, contraci or otherwise, of the Defendants as alleged orat all and putthe
Plaintiff to the strict proof thereof,

5. The Defendants plead that the Plaintiff's clalm is founded on baseless al!égatibns.

6. The Defendant Drew Cleland ("Cleland") pleads that the Plaintiff has wrongty
named hitn personally in its claim. Any allegations against Cleland are frivolous,
vexacious, or othetwise an abuse of process and should be struck from the claim.

7. Cleland denies that he has engaged in any acts or omissions that were carried cut
for a purpoee and in a manner attracting personal liability, or exhihiting a separate
identity or interest from that of the corporate defendants. At all material times,
Cieland acted bona fide In the interests of the corporate defendants and the Plaintiff.
There is no basis whatsoever far piercing the corporate vsll to visit separate
common law liability on Clefand.

8. If, which is denied, there has been any hreach of duty, contract or otherwisa
by any of the Defendantis, then the Plaintiff has not suffered injury and loss, as
alleged, or at all.

. In the alternative, the Defendants plead that any damages awarded to the Pigintif
aught to be set off by the damages caused to the Defendants arising from the
Plaintifi's breach of any agreements, contracts, duties or otherwise awed to the
Defendants, the particulars of which shall be provided before the trial of this matier,

10. The Defendants plead that this matter should be transfarred to the Superior Court
of Justice,

11. The Defendants plead and rely upon the Courts of Justice Act, R.8.0. 1890, 5,
.43, the Statute of Frauds, R.5.0. 1990, ¢, §.19 and the Frustraled Gontracts Act,
R.8.0. 1890, c. F.24, all as amended.

12, The Defoendants submit that this action be dismissed with cosfs.

Caniilnued on next page




JAN/07/2015/%ED 05:23 P FAT o, P. 007

FORM 8A  PAGE 3 o $C-14-10324-00
Claim Ne.

Why Ywe disagree

with all or part of

the claim:

[J ADDITIONAL PAGES ARE ATTACHED BEGAUSE MORE MQNAS NEEDED.

Prepared on: 7 .January , .20 17 ﬁ'é/rzﬂj’ftﬂj

(S hature of defendant or representative)

NOTE: Withirt seven (7) calendar days of changing your address for service, netify the court and all
other parties in writing.

CAUTION TO If this Defence contains a proposal of terms of payment, you are deemed to have aceepted the

PLAINTIFF(S): terms unless vou file with the clerk and serve on the defendant(s) a Request to Clerk (Form 2B)
for a terms of payment hearing WETH!N TWENTY (20) CALENDAR DAYS of service of this
Defence [R. 9.05(3}).

SCR £.01-10,03-8A (Januaty 23, 2044) CSD







JAN// L0 oA Uhe 2y YA

ONTARIO
Superior Court of Justice

Plaintiff No. 1

“Emall Glaims Court

Toronto S_lna[l_._(_'}_)_gj_gﬁ_gg urt

47 Sheppard Ave Fast, 3™ FIr
Toronto, ON MEN 5N1

Address
Phone: 905-731-2664
Fax: 905-731-3656.

Phone number

|:] Additional nlzintiff(s) listad on atiached Fornt 1A,

7odln
Defance
Form 9A Ont. Reg. No.. 258/88
SC-14-1 0324-00
Claim No, o

[] Under 18 yoars of age.

Last name, of name of company
Cityview {ndustrial Ltd

First name Secend narne Alen Known ag
Addrass (strset numper, apt., unit)
| ¢fo 8199 Yonge Street, Suite 301
City/Tawn Pravince Phone no,
Thornhill Ontario 805-881-5575
Postal code Fax no.
L3T 2G6
‘Representative - LSUC # -
iD&D Assotiates Paralegal Prof Corp Attn: Sam Urslno F02923
Address (streat number, apt., unit)
c/a 8199 Yonge Street, Sujte 304 ] )
CityMTown Province Phone ho.
Thornhill Ontario 905-881-5575
Hostal code Fax ho.
L3T 206 . 905-382-59:‘;4

Defendant No. 1

[] Aaditional defandantis) fisted on atteched Form 1A,

D Under 18 yaars of age,

Last name, or nams of cotmpany

Pael Education & Tutorial Services Limited

First nama

‘ Second name

Also known as

Addrass (straet number, sol. unit)

1 City View Drive

City/Town - Province Fhone ne.

Toronto Ontario 547-789-4825 .
Postat ¢ode Fax no.

LER 1B7

Representative LSUC# )
Sara Benhrahim ) 643188

Addrass (street number, apt., unid - ’ -

401 Bay Street, Suite 2500 )

City/Towen ) Provinca » Phone no.

Torento Ontario B47-789-4825

Postal cade o Fax no.

M&H 2Y4

416-366-6110

Les formules des tribunaux sont affichées en anglais et en francais sur le site

www,ontariocourtforms.on.ca. Visitez ce site pour des renseignements sur des

formats accessibles.

SCR 2.01-10.03-8A (January 23, 2014) G50
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VAL TH

ONTARIO
Superior Court of Justice

] Plaintiff No.

PAGE 1A

o, Foyid

Additional Parties

Form 1A Ont. Feg. No.: 258/95

SC-14-10324-00
Claijtn No,

Defencdant No. 2

Last nama, or name of company
Newton's Grova School

First hama

1‘ Second name
i

Also known as

Address (straet number, apt., unit)
1 City View Drive

 City/Town Province Phans no.

| Toronto ON | Ba7-789-4325 i
Postal cgde ’ Fax no.
WOW 1J1 416-366-6110
Representative Lguc#
Sara Benbrahim 643158 .
Address (street number, apt., unit)

| 401 Bay Street, Suite 2600 .
City/Tawn Province Phone no.
Toronto ON 647-789-4825
Postal code ’ Far o,
LR 1B7 416-3656+6110

0 Plaintlff No.

Defendant No, 3

Last name, or name of company
Clasland

First nama Sevond nams Als2 known as
Drew . _

Address (sttesat umber, apt., unii)

53 Rivercrost Road

City/Town ) Province Phone na.
Toronto ON 847-789-4825
Postal code Fay no.

MES 4HS 416-356-6110
Representative LIUG #

Sara Benbrahim N 343788
Zddress (shieat numbar, apt., unif) -

401 Bay Street, Suite 2600

City/Town Province Phoha no.
Taronto ON 647-769-4825
Postal code Fax no. h
MGH 2Y4 e 416-3G8-511Q

[ Flaintiff No,

] Defsndant No.

Last naine, or nams of company

First name

Sacuond name

Also known as

Aditess (streat number, 1., umt

GCity/Town

Provinse

Phone no.

Postal cada

Fax no.

Reprazeniative

LEUC &

Address (streat nuraber, 2pt., unit)

City/ Town

Province

~hene no.

Poctat coda

SGRA.051A (January 23, 2014) CED




VSN TRHED Uho? PR FAl bk
FORM 9A PAGE 2 . 86-14410324-00

Claim No.
THIS DEFENCE IS BEING FILED ON BEHALF OF: (Name(s) of defendani(s)) .
Peel Education & Tutorial Services Limited, Newton's Grove School Inc. and Drew Cleland

and {/we: (Check as many as apply)
Dispute the claim made against me/us.
1 Admit the full elaim and propose the following terms of payrment;

2 . per ____commencing

20
T Amount) T (Weekimont)

(L] Admit part of the claim in the amount of _and proposa the following terms of payment;

%{(T/\‘ryﬂc'ﬁnt)’ )

5 - _per _commencing , 20

M“('}\rno'unt) “M(\tdeekfagnlhs -

REASONS FOR DISPUTING THE CLAIM AND DETAILS:

Evplain what happenad, including where and when. Explain why vou da not agree with the ¢laim made against you.

If you are relying on any documenis, you MUST altach copies to the Defence. If evidence is lost or unavailahle,
you MUST explain why itis not attached.

BOFCB.G1-10.05-28 (January 23, 2014) CGD Continued on nexl page




What happened?
Where?
Whean?

SCR 2,01-10.03-94 (January 23, 2014) 05D

1. The Defendants deny every allegation contained in the Plaintiff's Claim. In
Particular, the Defendants deny that the plaintiff is entitted to any payment or relief
claimed.

2. Without admission of any contractual or other obligation towards the Plaintiff, the
Defendants deny that they have breached any ohligation to the Plaintiff, contractual
or otherwise,

3.The Defenidants plead that at all material times, they acted in a fair, proper and
good faith manner towards the Plaintiff.

4. The Defendants cleny that the Plaintiff has suffered any damages as a result of
ahy duty, contract or otherwise, of the Defendants as alleged orat all and put the
Plaintiff to the strict proof thereof, '

5. The Defendants plead that the Plaintiff's clalim is founded on baseless allegations.

6. The Defendant Drew Claland {"Cleland") pleads that the Plaintiff has wrongly
named him personally in itg claim. Any allegations against Cleland are frivolous,
vexacious, or otherwise an abuse of process and should he struck from the claim.

7. Cleland denies that he has engaged in any acts or omissions that ware canied out
for a purpose and in a manner attracting personal fiabllity, or exhibiting a separate
iclentity or interest from that of the corporate defendants. At all material times,
Cleland acted bona fide (1 the interests of the corporate defendants and the Plaintiff,
There is ne basis whatsoever for plercing the corporate vetl to visit separate
common law liability on Cleland.

8. If, which Is denied, there has been any breach of duty, contract or otherwisa
by any of the Defendants, then the Flaintiff has not suffered injury and ioss, as
allaged, or at all,

9. In the alternative, the Defendants plead that any damages awarded to the Piaintiff
ougit to be set off by the damages caused to the Defendants arising from the
Plaintiff's breach of any agreements, contracts, duties or otherwise owed fo the
Defendants, the particulars of which shail he provided before the trial of this matter.

10. The Defendants ptead that thig maiter should be transfarred to the Superior Colirt
of Justice.

11, The Defendants plead and rely upon the Courts of Justice Act, R.8.Q. 1990, ¢.
C.43, the Statute of Frauds, R.5.0. 1990, ¢. $.19 and the Frustraied Contracts Act,
R.8.0. 1290, c. F.24, all az amendad.

12, The Defendants submit that this action be dismissed with costs.

Contlnuerd on next page
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JAR/0T/2010/830 (5173 PK

FORM SA PAGE 3 SC»14-10324_:Q_Q_ .
Claim No.

Why l/we disagree
with all or part of
the claim:

[] ADDITIONAL PAGES ARE ATTACHED BECAUSE MORE RDOM WAS NEEDED,

/R/ )
g A 7
Preparsd or: 7 January 20 17 A /{,,”144 (J?ﬂ ,.“/4;1‘,

{Sighature of dafandant at rapresentative)

/

NOTE: Within seven (7) calendar days of changing your address for service, notify the court and al!
other parties in writing.

CAUTION TO If this Defence contains a proposal of terms of payment, you are deemed {0 have accepied the

PLAINTIFF(S): terms unjess you iile with the clerk and serve on the defendant(s) a Reguiest to Clerk (Form 9B)
for a terms of payment hearing WITHIN TWENTY (20) CALENDAR DAYS of service of this
Defence [R. 9.03(3)].

SCR £.01-10,68-84 (January 23, 2014) C8D







Superior Court of Justice : - Endorsement Record/Order of the Court

Cour supérieure de justice - Fiche d’inscription/Ordonnance judiciaire
Toronto : © 8C-14-00010324-0000
Small Claims Court / _Cour des petites créances de Court File No./ N° dela demande
47 Sheppard Av E 3rd fl - ’
Address { Adresse

Toronto, ON M2N 5N1

(416)326-3554

Phone number 7 N” de téléphone

BETWEEN / ENTRE:

CITYVIEW INDUSTRIAL LTD. 7
Plaintiff
Demandeur
and /et '
PEEL EDUCATION & TUTORIAL SERVICES LIMITED ; NEWTON'S GROVE SCHOOL INC. ; DREW CLELAND
' Defendant
) E M - Défendeur
Representative of the plaintiff(s): g ‘ rsuno / ,Lc& el f\ %‘L\

Représentant du demandeur :

Representative of the defendant(s): 7&\ . S’L\ v alb¢ / “&’«)W)

Représentant du défendeur :

Event type: Settlement Conference
Type d'affaire: .

On  57.MAR-2015 @ hearing was held in the above matter and the following order was made:
: une audience a eu lieu concernant I'affaire susmentionnée, et 'ordonnance suivante a éf¢
rendue ;

fbd—zcméféw’\[ s CCW - 5’{"07~9ﬂ’ nws‘uM“("to O'W s
NMIG«D—«-«&I I o chw&wﬁﬁ ,AA—MAQKZ«-& C-(3- (0p80- cOC a4
W“é»)m NMWMW lLus cc ma&@fwvw( Sine ol to
oot Pleiff bo oottt amsm oot o Qi on o=,
e guﬂ’e—”tﬁv &uxv'*ﬁ

a

Sigatdre oMjudde / Signature du juge




Page

Superior Court of Justice
Cour supérieure de justice

SAM URSINO

D&D ASSOCIATES PARALEGAL PROF CORP.
8199 YONGE ST., #301

THORNHILL ON CA L3T 2C6

SARA BENBRAHIM
401 BAY STREET, SUITE 2500
TORONTO ON CA M5H 2Y4

2

Endorsement Record/Order of the Court
Fiche d’inscription/Ordonnance judiciaire

SC-14-00010324-0000

Court Fite No./ N° de /a demande

. Fax: (905)882-5934

Fax: (416)366-6110







BEING THE FORMER OWNER OF THE PROPERTY MUNICIPALLY KNOWN AS
140 QUEEN’S PLATE DRIVE, TORONTO, ONTARIO

(hereinafter referred to as “the Company™)

A.  PARTICULARS OF CREDITOR:

Full Legal Name of Creditor: Melillo Architects Incorporated

(the “Creditor”). (Full legal name should be the name of the original Creditor of the
Company, notwithstanding whether an assignment of a Claim, or a portion thereof, has

occutred).

Full Mailing Address of the Creditor (the original Creditor not the assignee):

2938A Bloor Street West, Toronto Ontario, M8X 1B6

Telephohe Number: (416) 368-4225 extension 27
E-Mail Address: bruno@melilioarchitects.ca
Facsimile Number: not applicable:

Attention (Contact Person): Bruno Melillo

Has the Claim been sold or-assigned by the Creditor to another party (check one)?

Yes: [ No: [!(




10.
11.
12,

13,

2

PARTICULARS OF ASSIGNEE(S) (IF ANY):
Full Legal Name of Assignse(s):

not applicable

(If Claim (or a portion thereof) has been assigned, insert full legal name of assignee(s) of
Claim (or portion thereof). If there is more than one assignee, please attach a separate
sheet with-the required information.)

Full Mailing.Address of Assignee(s):

not applicable

Telephorié Nurmiber of Assighee(s): Not applicable

E-Mail Address: not applicable

Facsimile Number: not applicable

Aitention (Contact Pérson): not applicable

PROOF OF CLAIM:

1, _Bruno-Melillo (President and Principal architect, Melillo Architects incorporated)
[name of Creditor or Representative of the Creditor]; of o

Toronto, Ontario do hereby certify:
(city and province) ' '

(a)  thatI(check one)

Oam the Creditor of the Company; OR




ljam President and Principal Architect (state position or title).of

Melillo Architects Incorporated

{(namg of Creditor)

(b) -thatThave knowledge of all the circumstances connected with the Claim referred

1o below;
(6)  the Creditor asserts its claim against the Company; and

(d)  the Company was and still is indebted to the Creditor $ 126,487 23

(Claims denominated in a currency other than Canadian dollars shall be converted
by the Manager to Canadian Dollars at the Bank of Canada noon spot rate as at
the Claims Bar Date.)

NATURE OF CLAIM
{check and complete appropriate category):

[0 A. UNSECURED CLAIM OF §,

That in respect of this debt, I do not hold any security.

¥ B. SECURED CLAIM OF $ 126,:487.23

That in respect of this debt, 1 hold security valued at § 126:487.28 barficulars. of which

are as follows:

(Give full particulars of the security; including the date on which the security was given
and the value at which you assess' the security; and attach a copy of the security
documents.)

The security s by way of a Construction Lien Claim that was registered against
the 140 Queen’s Plate propetty. The Lien and Certificate of Action'were
discharged and vacated by a payment into Court made by the mortgagees who
sold the:subject property under power of sale. Copies of the lien-claim; Statement
of Claim and Certificate of Action are attached.




E. PARTICULARS OF CLAIM:

Other than as already set out herein the particulars of the undersigned’s total Claim are
attached.

(Provide all particulars of the Claim and supporting documentation, including amount,
description of transaction(s) or agreement(s) giving rise to the Claim, name of any
guarantor(s) which has gnaranteed the Claim, date and amount of invoices, particulars of
all credits, discounts, etc. claimed, description of the security, if any, granted by the

Company to the Creditor and estimated value of such security.)

F. FILING OF CLAIM

This Proof of Claim must be received by the Manager by no later than 4:00 p.m. (Toronto
Time) on March 9, 2015, the Claims Bar Date, by prepaid ordinary mail, courier, personal

delivery or electronic or digital transmission at the following address:

Schonfeld Inc.

Court-appointed Manager of Northern Dancer Lands Ltd.
77 King Street West, Suite 3000, P.O. Box 95

TD Centre North Tower

Toronto, ON MSK 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136




5-

FATILURE TO FILE YOUR PROOF OF CLAIM AS DIRECTED BY THE CLAIMS BAR
DATE WILL RESULT IN YOUR CLAIM BEING BARRED AND IN YOU BEING
PREVENTED FROM MAKING OR ENFORCING A CLAIM AGAINST THE
COMPANY. In addition; yon shall not be entitled to further notice, and shall not be
entitled fo participate as a creditor, in these proceedings.

Dated at TOFONtS

this 81 day of February

Signature of Creditor |




Melillo Architects Incorporated

Interest Calculation on Northern Dancer Lands Ltd. Claim

Principal $76,081.62
Interest (@2% per month, 24% per annum, '
To July 31, 2014) $14,601.86

Interest from August 1/14-Dec. 1/14
@2% per month, 24% per annum;
Per diem $50.03; 123 days $6,153.69

Interest fromDec.1/14 to March 1/15
@2% per month, 24% per annum;
Per diem $50.03;
$4,502.70

Subtotal $101,339.87

According to legal counsel:
Costs will be calculated and claimed on a substantial indemnity scale in
addition to the subtotal. (525,147.36)

Total $126,487.23




Melillo Architects Incorporated-Outstanding Receivables @
November 21/13 for Northern Dancer Lands Ltd.

July 1713 21213-10 Northern $10,565.50
Aug 1/13 21213-11 Northern $13,172.41
Sept 1/13 21213-12 Northern $11,752.00
Oct 1/13 21213-13 Northern $15,142.00
Oct 1/13 21311-1 Northern $  621.50
Nov 1/13 21213-14 " Northern $24,125.50
Nov 1/13 21213-15 Northern $ 702.71 $76,081.62







Melillo

Architects
Incorporated

2938A Bloor Street West
Toronto, Ontario

M8X 1B6

Email: bruno@melilloarchitects.ca
T. (416) 3684225

F. (416) 368-0839

Services Sold To:

Northern Dancer Lands Ltd,
Attention: Mark Goldberg - Exec. VP
30 Hazelton Avenue

Toronto, Ontario

M5R 2E2

Invoice Number: 21213-10

Invoice Date: July 1, 2013

PO Number: 5§ ( dated 11/7/2012)

MAI Project Number ;21213

This invoice Is for services an the above noted project for the period ending:

30-Jun-13

Basic Professional Services

Prev. Invoices

This Invoice

Total To Date

Consultant's Fee: $105,900.00 $9,350.00 $115,250.00
$162,100.00 Plus Disbursements and HST

Sub-total $9,350.00 $115,250.00
Additional Services

Bruno Melillo / 0.0 hrs @ $170.00 $0.00 $0.00 $0.00
Shahriar Amiri / 0.0 hrs @ $110.00 $0.00 $0.00 $0.00
Krystal Lung / 0.0 hrs @ $90.00 $0.00 $0.00 $0.00
Pearl Chan /0.0 hrs @ $80.00 $0.00 $0.00 $0.00
Disbursements

Mileage: 0 kms @ 0.55 perkm $51.15 $0.00

Printing & Photocopies (Colour & B/W): $347.25 . $0.00

Courler $25.47 $0.00

Sub-total $423.87 $9,350.00 $115,250.00
HST $1,215.50

Total $10,565.50

Total Due This Invoice :

Melillo Architects Incorporated

Terms : Payment of this invoice is due upon receipt. All accounts 30 days past due will incur interest at a rate of 2% per month

over and above the GST interest penalty.

GST Registration Number : 138826334

$10,565.50

2938A BLOOR STREET WEST, TORONTO , ONTARIO M8X 1B6

TEL. (416) 368-4225 FAX. (416) 368-0839



Melillo

Arch lTeCTS
Incorporated
Invoice Number: 21213-11
2938A Bloor Street West
Toronto, Ontario
M8X 1B6 Invoice Date: August 1, 2013

Emall: bruno@melilloarchitects.ca
T. (416) 3684225
F. (416) 368-0839 PO Number: § ( dated 11/7/2012)

Services Sold To:

Northem Dancer Lands Ltd.
Attention: Mark Goldberg - Exec. VP
30 Hazelton Avenue

Toronto, Ontario

M5R 2E2

MAI Project Number :21213

This invoice Is for services on the above noted project for the period ending: 31-Jul-13

Baslc Professional Services

Prev. Invoices | This Invoice | Total To Date
Consultant's Fee: $115,250.00 $11,500.00 $126,750.00
$162,100.00 Plus Disbursements and HST ’
Sub-total $11,500.00 $126,750.00
Additional Services
Bruno Melillo / 0.0 hrs @ $170.00 $0.00 $0.00 $0.00
Shahriar Amiri /0.0 hrs @ $110.00 $0.00 $0.00 $0.00
Krystal Lung / 0.0 hrs @ $90.00 $0.00 $0.00 $0.00
Pearl Chan /0.0 hrs @ $80.00 $0.00 $0.00 $0.00
Disbursements
Bank & Administrative Charges (Stop Payment Cheque) $0.00 $157.00
Mileage: 0 kms @ 0.55 per km $51.15 $0.00
Printing & Photocopies (Colour & B/W): $347.25 $0.00
Courier $25.47 $0.00
Sub-total $423.87 $11,657.00 $126,750.00
HST $1,515.41
Total $13,172.41

Total Due This Invoice : $13,172.41

Melilto Architects Incorporated

Terms : Payment of this invoice is due upon receipt. All accounts 30 days past due will incur interest at a rate of 2% per month
over and above the GST interest penalty.

GST Registration Number : 138826334

2938A BLOOR STREET WEST, TORONTO , ONTARIO M8X 1B6 TEL. (416) 368-4225 FAX. (416) 368-0839




Melillo

Arch itects
Incorporated

. Invoice Number: 21213-12
2938A Bloor Street West
Toronto, Ontario

M8X 1B6 Invoice Date: September 1, 2013
Email: bruno@melilloarchitects.ca

T. (416) 368-4225

F. (416) 368-0839 . PO Number: 5 ( dated 11/7/2012)

Services Sold To:

Northern Dancer Lands Ltd.
Attention: Mark Goldberg - Exec. VP
30 Hazelton Avenue

Toronto, Ontario

M5R 2E2

MAI Project Number :21213

This invoice is for services on the above noted project for the period ending: 31-Aug-13

Basic Professional Services

Prev. invoices | This Invoice | Total To Date
Consultant's Fee: $126,750.00 $10,400.00 $137,150.00
$162,100.00 Plus Disbursements and HST
Sub-total $10,400.00 $137,150.00
Additional Services
Bruno Melilio / 0.0 hrs @ $170.00 $0.00 $0.00 $0.00
Shahriar Amiri /0,0 hrs @ $110.00 $0.00 $0.00 $0.00
Krystal Lung / 0.0 hrs @ $90.00 $0.00 $0.00 $0.00
Pearl Chan /0.0 hrs @ $80.00 $0.00 $0.00 $0.00
Disbursements
Mileage: 0 kms @ 0.55 per km $51.15 $0.00
Printing & Photocopies {Colour & B/W): $347.25 $0.00
Courier $25.47 $0.00
Sub-total $423.87 $10,400.00. $137,150.00
HST $1,352.00
Total $11,752,00

Total Due This Invoice : $11,752.00

Melillo Architects Incorparated

Terms : Payment of this invoice is due upon receipt. All accounts 30 days past due will incur interest at a rate of 2% per month
over and above the GST interest penalty.

GST Registration Number : 138826334

2938A BLOOR STREET WEST, TORONTO , ONTARIO M8X 1B6 TEL. {(416) 368-4225 FAX. (416) 368-0839



Melillo

Architects
Incorporated
Invoice Number; 21213-13
2938A Bloor Street West
Toronto, Ontario
MsX 1B6 Invoice Date: October 1, 2013

Email: bruno@melilloarchitects.ca
T. (416) 368-4225
F. (416) 368-0839 PO Number: 5 ( dated 11/7/2012)

Services Sold To:

Northern Dancer Lands Ltd.
Attention: Mark Goldberg - Exec. VP
30 Hazelton Avenue

Toronto, Ontarlo

M5R 2E2

MAI Project Number :21213

This involce is for services on the above noted project for the period ending: _ 30-Sep-13

Basic Professional Services

Prev. invoices | This Invoice | Total To Date
Consultant's Fee: $137,150.00 | $13,400.00 | $150,550.00
$162,100.00 Plus Disbursements and HST
Sub-total $13,400.00 $150,550.00
Additional Services
Bruno Melillo / 0.0 hrs @ $170.00 $0.00 $0.00 $0.00
Shabhriar Amiri /0.0 hrs @ $110.00 $0.00 $0.00 $0.00
Krystal Lung / 0.0 hrs @ $90.00 $0.00 $0.00 $0.00
Pearl Chan /0.0 hrs @ $80.00 $0.00 $0.00 $0.00
Disbursements
Mileage: 0 kms @ 0.55 per km $51.15 $0.00
Printing & Photocopies (Colour & B/W): $347.25 $0.00
Courier $25.47 $0.00
Sub-total $423.87 $13,400.00 | $150,550.00
HST $1,742.00
Total $15,142.00

Total Due This Invoice = $15,142.00

{

Mellllo Architects Incorporated

Terms : Payment of this invoice is due upon receipt. All accounts 30 days past due will incur interest at a rate of 2% per month
over and above the GST interest penalty.

GST Registration Number : 138826334

2938A BLOOR STREET WEST, TORONTO , ONTARIO Ms8X 1B6 TEL. (416) 368-4225 FAX. (416) 368-0839



Melillo

Architects

incorporated

Invoice Number: 21213-14
2938A Bloor Street West
Toronto, Ontario
M8X 1B6 Invoice Date: November 1, 2013
Email: bruno@melilloarchitects.ca
T. (416) 3684225
F. (416) 368-0839 PO Number: 5 ( dated 11/7/2012)

Services Sold To:

Northern Dancer Lands Ltd.
Attention: Mark Goldberg - Exec. VP
30 Hazelton Avenue

Toronto, Ontario

M5R 2E2

MAI Project Number :21213

This involce is for services on the above noted project for the period ending: 31-Oct-13

Basic Professional Services

Prev. Invoices | This Invoice | Total To Date
Constultant's Fee: $150,550.00 $21,350.00 $171,900.00
$162,100.00 Plus Disbursements and HST
October 25, 2013 Request for Additional Fees
Sub-total $21,350.00 $171,900.00
Additional Services
Bruno Melillo/ 0.0 hrs @ $170.00 $0.00 $0.00 $0.00
Shahriar Amiri / 0.0 hrs @ $110.00 $0.00 $0.00 $0.00
Krystal Lung / 0.0 hrs @ $90.00 $0.00 $0.00 $0.00
Pearl Chan /0.0 hrs @ $80.00 $0.00 $0.00 $0.00
Disbursements
Mileage: 0 kms @ 0.55 per km $51.15 $0.00
Printing & Photocopies (Colour & B/W): $347.25 $0.00
Courier $25.47 $0.00
Sub-total $423.87 $21,350.00 $171,900.00
HST $2,775.50
Total $24,125.50

Tolgl Due This Invoice :

Melillo Architects Incorporated

Terms ; Payment of this invoice is due upon receipt. All accounts 30 days past due will incur interest at a rate of 2% per month
over and above the GST interest penalty.

GST Registration Number ; 138826334

2938A BLOOR STREET WEST, TORONTO, ONTARIO M8X 1B6 TEL. (416) 368-4225 FAX, (416) 368-0839



Melillo

Architects
incorporated
Invoice Number: 21213-15
2938A Bloor Street West
Toronto, Ontario
M8X 1B6 invoice Date: November 1, 2013

Emait: bruno @mslilloarchitects.ca
T. (416) 368-4225
F. (416) 368-0839 PO Number: 5 ( dated 11/7/2012)

Services Sold To:

Northern Dancer Lands Ltd.
Attention; Mark Goldberg - Exec. VP
30 Hazelton Avenue

Toronto, Ontario

MSR 2E2

MAI Project Number :21213

This invoice Is for servicas on the above noted project for the period ending: 31-Oct-13

Basic Professional Services

Prev. Involces | This Invoice | Total To Date
Consultant's Fee: $171,900.00 $0.00 $171,900.00
$162,100.00 Plus Disbursements and HST
Ogctober 25, 2013 Request for Additional Fees
Sub-total $0.00 $171,900.00
Additional Services
Bruno Melillo/ 0.0 hrs @ $170.00 $0.00 $0.00 $0.00
Shahriar Amiri / 0.0 hrs @ $110.00 $0.00 $0.00 $0.00
Krystal Lung / 0.0 hrs @ $90.00 $0.00 $0.00 $0.00
Pearl Chan /0.0 hrs @ $80.00 $0.00 $0.00 $0.00
Disbursements
Mileage: 63 kms @ 0.55 per km $51.15 $34.65
Outsourced Printing (Miudtown / Astiey Gilbert) $0.00 $320.20
Printing & Photocopies (Colour & B/W): $347.25 $189.00
Courler $25.47 $78.02
Sub-total $423.87 $621.87 $171,900.00
HST $80.84
Total $702.71

Total Due This Invoice : $702.71

Melillo Architects Incorporated

Terms : Payment of this invoice is due upon receipt. All accounts 30 days past due will incur interest at a rate of 2% per month
over and above the GST interest penalty.

GST Hegistration Number : 138826334

2938A BLOOR STREET WEST, TORONTO, ONTARIO M8X 1B8 TEL. (416) 368-4225 FAX. (416) 368-0839



Melillo

Architects
Incorporated
Invoice Number: 21311-01
2938A Bloor Street West
Toronto, Ontario
M8X 1B6 Invaice Date: October 1, 2013

Email: bruno@melilloarchitects.ca
T. (416) 368-4225 '
F. (416) 368-0839 PO Number: verbal

Services Sold To:

Northern Dancer Lands Ltd.
Attention: Mark Goldberg - Exec. VP
30 Hazelton Avenue

Toronto, Ontario

MS5R 2E2

MAI Project Number ;21311 (140 Queen’s Plate Easement Drawlng)

This invoice is for services on the above noted project for the period ending: 30-Sep-13

Basic Professional Services

Prev. Invoices | This Invoice | Total To Date
Consultant's Fee: $0.00 $550.00 $550.00
$550.00and HST
Sub-total $550.00 $550.00
Additional Services
Bruno Melillo / 0.0 hrs @ $170.00 $0.00 $0.00 $0.00
Shahriar Amiri / 0.0 hrs @ $110.00 $0.00 $0.00 $0.00
Stephanie Uy / 0.0 hrs @ $90.00 $0.00 $0.00 $0.00
Pearl Chan / 0.0 hrs @ $80.00 $0.00 $0.00 $0.00
Djsbursements
Mileage: 0 kms @ 0.55 per km $0.00 $0.00
Printing & Photocopies (Colour & B/W): $0.00 $0.00
Courier $0.00 $0.00
Sub-total $0.00 $550.00 $550.00
HST $71.50
Total $621.50

Total Due This Invoice : $621.50

Melillo Architects incorporated

Terms : Payment of this invoice is due upon receipt. All accounts 30 days past due will incur interest at a rate of 2% per month
over and above the GST interest penalty.

GST Registration Number : 138826334

2938A BLOOR STREET WEST, TORONTO, ONTARIO M8X 1B6 ) TEL. (416) 368-4225 FAX. (416) 368-0839



Northern Dancer Lands Ltd.

Purchase Order

30 Hazelton Ave.
Toronto, ON Date P.O. No,
11/7/2012 5
Vendor Ship To
Melillo Architects Incorporated Northern Dancer Lands Ltd,
2038A Bloor Street West 30 Hazelton Ave.,
Toronto ON M8X 1B6 Totonto, ON
Terms Expected Ship Via
117772012
Description Qty U/mM Rate Amount
Fixed Fee Proposal - Building A 162,100.00 162,100.00
- Design and Design Development ($47,100)
- Contract Documents ($63,900)
- Contract Administration ($51,100)
HST (ON) on purchases (Input Tax Credit) 13.00% 21,073.00
Terms Net 60
Total $183,173.00




FULL AND FINAL RELEASE

KNOW ALL MEN BY THESE PRESENTS that in consideration of the payment of
‘the sum of ONE HUNDRED FOUR THOUSAND ONE HUNDRED EIGHTY-
ElGl-lT DQLLARS— AND THREE _CENTSV,($,104,188.03) by B. & M. Handelman
Investments Limited, E. Manson_Investments Limited, Dan Realty Limited, 5 K
lnvestments lnc Barry Alan Splegel Trust; Bamburgh Holdings Limited, Carolme
Bokar, Jane Gertner, Maxoren lnvestmcms lnc.‘ Damel Motris, 4055845 Canada Inc
558678 Ontario Ltd., Bamry Alan Spiegel and Danielle Morris to the Accountant of
the Supenor Court of Justice and for other good and valuable consideration, the
receipt and suffi iciency of which is hereby’ acknowledged Mel:llo Architects Inc.,
 hereinafter called the “Releasor” (which term mcludes its qfﬁoem,- directors,
emplqyeds', shareholders, affiliated and related C(Smpaﬂies, successors and assign‘svand
any parties who. might claim a fight or interest through them), does hereby rémise,
rel'easé and. forever discharge B. & M. Handelman Investments Limited, E. Manson
lﬂvwﬁﬁcnts.: Limited, Dan Realty Limited, S K Investments Inc., Barry Alan Spiegel
Trust, Bafnburgh Holdings Limited, Caroline Bokar, Jane Gertner, Maxoren
Tnvestments Inc., Daniel Morris, 4055845 Canada Inc., 558678 Ontario Ltd,, Barry
Alan Spiegel and Danielle Morris, hereinafter collectively callcd the “Releasees”
(whic'h‘ term includes, where applicable, their réspec;ive officers, directors,
cmpldyéés, shareholders, éﬁ‘lliatecl and related companies, successors and assigns,
heirs, executcll-s and- adnﬁiﬂistrat’oré), of and from any and all actions, causes of action,
suits, debts, claims, dues, accounts bonds, covenants and demands whatsoever that
the Releasor ¢ver had, may now have or may hereaﬁer have against the Releasees by
reason of anythmg or matter whatsoevcr existing up to the date of executnon of this
. Full and I-‘mal Release (“Release”) relatmg 1o the claims that have been made or
could have been made in an action commemed in the Ontana Supenor Court of
Justice as Court File #CV-14—497376 (the “Actlon’) and more particularly and
w;thout hmmng the generahty of the foregomg, of and from all claims of every
nature and kind wh_atsoever tl)at have bo;e,n made or could have been made in
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connecuon with the property known municipally as 140 Queens Plate Drwe Toronto
(the “Propeny ): and/or its proceeds of sale '

AND WITHOUT LIMITING THE GENERALITY OF THE FOREGOING the -
Releasor: and Releasees declare that the intent of thls Release is to conclude all issues
ansmg in connection with the aforesaid Acnon and Property and it is understood and
agreed that thxs, Release is intended to cover and does -cover not ,only all known
‘elhims, losses and diairmges but also ¢laims, ib‘sse’s and damages not nbw known or

' antlcxpated but thCh may later deve]op or be dxscovered Jincluding all the effects

and oonsequences thereof,

AND FOR THE SAME 'CONSIDERATION the Releasor undertakes and agrees
; not to encourage or cause any person, corporation or other legal entity to pursue any
causes of action, suits, debts claims, dues accounts, bonds, covenants and demands

whatsoever that it may now have or may hereafter have against the Releasces.

AND FOR THE SAID CONSIDERATION the Releasor undertakes and agrees not
to: make any'claim 6r take simyr proceeding of any sort against aﬁy other person,
; corporanon or other-legal entlty who or whlch 1ight claim, contubutnon ot mdemmty
under the prowsmns of the Ontario Neghgence Acf R. S 0. 1990, C N.1 as amended,

or otherwise, from the Releasees

- IT IS UNDERSTOOD AND ACKNOWLEDGED by the Releasor that the
o ,aforesald payment is deemedto be no admnsston whatsoever of liability.

AND 'I'HE RELEASOR HEREBY CONF. IRMS ANDACKN OWLEDGES that it
has had the opportunity to seek and obtam mdependent legai advice wlth respect to

the terms of this Release
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THE RELEASOR HEREBY AUTHORIZES AND DIRECTS the Releasees to
pay the sim of ONE HUNDRED FOUR THOUSAND ONE HUNDRED EIGHTY-
EIGHT DOLLARS AND THREE CENTS ($104,188.03) to the Accountant of the
Superior Court of Justice and for so doing this shall be their good and sufficient

authority,

IT IS FURTHER UNDERSTOOD AND AGREED that this Release may be
transm itted by facsimile and that a copy so transmitted shall be valid and binding as if

it were an ariginal copy.

THIS RELEASE SHALL BE DEEMED to have been made in and shall be
construed in accordance with the laws of the Province of Ontario.

IN WITNESS WHEREOF the Releasor has executed this Release this November
,2014.

SIGNED, SEALED AND DELIVERED
In the presence of

}
EO N,

. 7 Z- ;7 1 ?
Melillo Aiitetts Inc.

Per: -

1 have authority to bind the corporation

and by counsel for the Releasor:
McBride Wallace Laurent & Cord LLP
Per: William S.M. Cord, Partner
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LRO# 80 Construction Lien
The applican!(s} hereby applles to the Land Registrar.

Recelpted as AT3480872 on20131216 at 16:31
yyyymmdd Page 1 of 1

[Properties

PIN 07361 0007 LT -

Description  PARCEL 29-5, SECTION E23 PT LTS 28 AND 30.CON 2 FRONTING THE HUMBER, PT
3 66R15341 T/W PT LTS 29 & 30 CON 2 FRONTING THE HUMBER (INCLUDING
HIGHWAY CLOSED BY.-EB423623) AND PT LT 31 CON:2 FRONTING THE HUMBER
BEING PTS 6:& 7 66R15341 AS IN'C4080576 S/T EASEMENT IN FAVOUR OF PINETREE
OEVELOPMENT CO. LIMITEO AS IN C540413 SUBJECT TO C501914 ETOBICOKE ,
CITY OF TORONTOD

Addrass 140 QUEEN'S PLATE ORIVE
TORONTO

l Consideration

Consideration $76,081.62

| claimanes) |
Name MELILLO ARGHITECTS INGCORPORATEO
Address for Service 2938A Bloor Street West

Toronto, Ontario

MBX 1B6

1, BRUNO MELILLO, am the agent of the lien claimant and have Informed myself of the facts stated In the claim for lien and belleve them
{o be frue.

This dacument is not autharized under Power of Attorney by this party.

Name and Address of Owner NORTHERN DANGER:LANDS LTO., 30 Hazelton Averius, Toronto; Ontarlo MSR 2E2 Name and address of
person to whom lien claimant supplied sérvices or materials NORTHERN DANCER LANDS LTD. and THE ROSE AND THISTLE GROUP
LTD., 140 Queen's Plate Drive, Torontn, Ontario Time within which services or materiale were supplied from 2012/10/24 to 2013/12/16
Short description of services or materials that have been stipplled General architectural services for the deslgn of one new school and
project management in respect of same Contract price or subcontract price $194,473.00 including extras and HST Amount claimed as
owing in respect of services or materials that have been supplied $76,081.62 including HST

The lien claimant claims alien against the interest of every person Identified as an ewner of the premises desciibed in said PIN to this lien

Statements

| Signed By ) :
William Samuel Michael Cord 5464 Dundas St. West, Suite 2000 scting for Signed 201312 18
Toronto' Applicant(s)
M9B 1B4
Tel 4j6—231-6555
Fax 8

| have the eutharity to slgn and register the document on behalf.of the Applicant(s).

I%Submltt‘efdfay ‘ S - J
MCBRIDE WALLAGE LAURENT & GORD. 2 5464 Dundas St, West, Suito 200 ' 20131216
Toronto
MOB 1B4
Tal 416-231-6555
Fax 8
h’eeslraxes/Payment T N j
Statutory Registration Fee se000 ‘
Total Paid $60.00




Construction Lien Act

CLAIM FOR LIEN
Under Section 34 of the Act

Name of Lien Claimant: MELILLO ARCHITECTS INCORPORATEQ

Address for Service:  2938A BLOOR STREET WEST, TORONTO, ONTARIO M8X 186
. Name of owner: NORTHERN DANCER LANDS LTD. ' ’
Address: ¢/o 30 HAZELTON AVENUE TORONTO ONTARIO M5R 2E2
Name of person to;whom lien cldlmant sm]ehad services or materials:

NORTHERN DAI;!CER LANDS LTD. and ThE ROSE AND THISTLE’GROUP LTD.
Address: 140 QUEEN'S PLATE DRIVE, TORONTO, ONTARIO

Titne within-which s‘ervices or‘ mateﬁals were supplied:

From OCTOBER 24, 2012 I ) DECEMBER 16, 2013
(date supply commenced) - (date of most recent supply)

Short descrlptlon of servnces or matenals that have been supplled:

GENERAL ARCHITECTURAL SERVICES FOR THE DESIGN OF ONE NEW SCHOOL AND PROJECT
MANAGEMENT IN RESPECT OF SAME

a-

Contract price or subcontract price $184,473.00 including extras and HST

Amount claimed as owing in respect of services or materials
that have been supplied: $76,081.62, including HST . RN

(Use A wheyrﬁe lien attaches to the premises; use B where the lien does not attach to the premises)

A. The lien claimant’ claims a lien against the mterest of every person identified above as.an owner of
the premises described in Schedule A to this claim for lien.

B.———-‘Fhe—&ieﬂ:ela@mant! Shaiipy

Date: ..DECEMBER 16; 2013;

Per Bruno Mellllo Presldent




Contraction Llen Act

To the claim for lien.of MELILLO ARCHITECTS INCORPORATED

Déscription of premises:

{Where the lien attaches to the premises, provide a description of the premlses sufﬂcient for registration

under the Land Titles Act.or the Registry Act, as the case may be),

PIN 07361-0007 LT, BEIN@ PARCEL 29-5, SECTION E23 PT LOTS 28 AND 30 CON 2
FRONTING THE HUMBER. PART 8, PLAN 66R15341, TOGETHER WITH PT LOTS 20
NAD 30, CONC 2 FRONTIN‘G THE HUMBER (INCLUDING HIGHWAY CLOSED BY
EB423623) AND PT LOT 31, CON 2 FRONTING THE HUMBER 'BEING PTS6& 7~
66R15341 S/T EASEMENT iN FAVOUR OF PINETREE DEVELOPMENT CO. LIMITED

AS IN C540413 SUBJECT TO C501914 ETOBICOKE, CITY OF TORONTO
IN THE LAND REGISTRY OFFICE #80

k]

FEIDAVIT OF VERIFICATION OFL { CLAIM UNDER SECTION 34 OF THE ACT

1, Bruno Melilio,
make oath and say (or affirm) as follows::

B. 1. I'am the agent/6r assignee of the lien claimant named in the attached claim for lien;
2. 1 have informed myself of the facts stated in the claim for lien, and | believe those
facts to be true.

Swom before me:at the CITY OF TORONTO

in the PROVINCE OF ONTARIO

B Mo

,514: oaMM/(Oomz _,




LRO# 80 Certificate

Receipted as AT3508235 on 20140128  at 14:42
The applicanl(s) hereby applies fo the Land Registrar. yyyy mm dd Page 1 of 5
{Properties 3
PN 07361 - 0007 LT
Description ~ PARCEL 29-5, SECTION E23 PT LTS 28 AND 30 CON 2 FRONTING THE HUMBER, PT
3 66R15341 T/W PT-LTS 29 & 30 CON 2 FRONTING THE: HUMBER {(INCLUDING
HIGHWAY CLOSED BY EB423623) AND:PT LT-31 CON 2 FRONTING THE HUMBER
BEING PTS 6 & 7 68R15341:AS IN C480576 S/T EASEMENT IN FAVOUR OF
PINETREE DEVELOPMENT CO. LIMITED AS IN C540413 SUBJECT TO C501914
ETOBICOKE, CITY OF TORONTO
Address 140 QUEEN'S PLATE DRIVE
TORONTO
| Party From(s) o - : j
Name MELILLO ARCHITECTS INCORPORATED
Address for Service  2838A Bloor Street West
Teronto, Ontario -
M8X 1B6
1, Bruno Melillo, have the authority to bind the corporation.
This document is not authorized under Power of Attomey by this party.
Statements
Schedule: See Schedules
SignedBy o e f]j
W'Illam Samuel Mlchael Cord 5464 Dundas St. West, Suite 200 acting for Signed 2014 01 29
Toronto Party From(s)
MoB 1B4
Tet 416-231-6555
Fax 8
| have the authority to sign and register the document on behalf of the Party From(s),
| Submmed By ) - '
MCBRIDE WALLACE LAURENT & CORD 2 '5484 Duridas St. West, Suite 200 2014 01 29
Toronto
M9B 1B4
Tel 416-231-6555
Fax 8
: Fees/TaxeslPayment
Statutory Registration Fee $60.00
Total Paid $60.00




Court File No.

SEVETVERE N2

Ontario

SUPERIOR COURT OF JUSTICE

IN THE MATTER OF
THE CONSTRUCTION LIEN ACT, R.S.0., 1990, c. C.30

BETWEEN:
MELILLO ARCHITECTS INCORPORATED
Plaintiff
-and -

NORTHERN DANCER LANDS LTD. and THE ROSE AND THISTLE GROUP LTD,, B.
& M. HANDELMAN INVESTMENTS LIMITED, E. MANSON INVESTMENTS LIMITED,
DAN REALTY LIMITED, 5 K INVESTMENTS INC., BARRY -ALAN SPIEGEL TRUST,
BAMBURGH HOLDINGS LIMITED, CAROL!NE BOKAR, JANE GERTNER,
MAXOREN INVESTMENTS INC., DANIEL MORRIS, 4055845 CANADA INC., 558678
fe‘&ﬁmo LTD‘. BARRY ALAN SPIEGEL, DANIELLE MORRIS and NEWTON'S

L re GROVE SCHOOL INC.
Defendants

CERTIFICATE OF ACTION

" TCERTIFY that an action has been commenced in the Superior Court of Justice
under The Gonstruction Lien Act, 1880, ¢.-C.30, between the above parties in respect of
the premises-described as follows:

PIN 07361-0007 LT- Parcet 29-5, Section E23 Pt. Lots 29-and 30, Concession 2 fronting:
on the: Humber, Pt. 3,-66R-15341 tagether with pt. lots 29-and 30; Concession 2 fronting:

-on the Humber- (uncludlng highway closed by EB423623):and Pt. Lot 31, Concession 2
fronting on the Humber, béing Parts 6 & 7, 66R-15341 as in C490576, _subject to. an
easement in favour of Pinetree Development Co. Limited as in C540413. subject to
C501914 Etobicoke, City of Toronto. known municipally ag 140 Queen's Plate Drive,
Toronio

and relating 1o the Claim for Lien bearing the fallowing registration number(s):

AT34B0972 registered on December 16,2013




qf‘

DATE: January 27, 2014,

Local ,Regisfrér WA 7,‘ M :gf'l =
Address of Court Gffice; Z 5
393 University Avenue10™ floor

Toronto, Ontarno 5




SCHEDULE A

PIN 07381-0007 LT- Parcel 28-5, Section E23 Pt Lots 20 and 30, Cancession 2 fronting
on the Humber, Pt 3, 86R-15341 together with pt. lots 29 and 30, Concession 2 franting
on the Humber (including highway closed by EB423623) and Pt Lot 31, Conicession 2
fronting onh the Humber, being Parts 8 & 7, B6R-15341 as iri 0490576 ‘subject to -an
easement in favour of Pinetree Development Co. Limited as in C540413, subject to

C501914 Etobicoke, City of Toromto, known municipally as 140 Queen's Plate Drive,
Toremo




MELILLO ARCHITECTS INCORPORATED

NORTHERN DANCER LANDS LTO., THE ROSE AND THISTLE GROUP LTD.,
etal

Plaintiff Defendant T
faintiff efendants Court Fie No, Cur A4 9934 é.v
ONTARIO
SUPERIOR COURT QOF JUSTICE

PROCEEDING COMMENCED AT TORONTO

CERTIFICATE OF ACTION

McBRIDE WALLACE LAURENT & CORD LLP
BARRISTERS AND SOLICITORS
5464 DUNDAS STREET WEST, SUITE 200
TORONTO, ONTARIO M9B 184

TELEPHONE:, (416) 231-6555
Fax: (416) 231-8630
VWSMCORD@BELLNET.CA

WILLIAM S.M.CORD
LSUC No. 21982R
LAWYER FOR THE PLAINTIFF
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Court File No.

Cu-u-4973%6
. Ontario
SUPERIOR COURT OF JUSTICE

- INTHE MATTER OF
THE CONSTRUCTION LIEN ACT, R.8.0., 1990, c. C. 30

BETWEEN:
MELILLO ARCHITECTS INCORPORATED
R : Plaintiff
. -and= .

=~

NORTHERN DANCER LANDS LTD and THE ROSE AND THISTLE GROUPLTD,, B. -
. & M. HANDELMAN INVESTMENTS LIMITED, E. MANSON INVESTMENTS LIMITED, *

DAN REALTY LIMITED, 5 KINVESTMENTS INC., BARRY ALAN SPIEGEL TRUST,
7 BAMBURGH HOLDINGS LIMITED, CAROLINE BOKAR,; JANE GERTNER, |

0., BARRY ALAN SPIEGEL, DANIELLE MORRIS and NEWTON'S
% GROVE SCHOOL INC.

Defendants

STATEMENT OF CLAIM

' TO THE DEFENDANT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintif,

The claim made against you is set out in the followmg pages..

IF YOU WISH TO DEFEND THIS PROCEEDING you or an Ontario lawyer acting for you
must prepare a statement of defence in Form 18A prescribed by the Rules of Civil
Procedure; serve it on-the .plaintifi(s) lawyer(s) or, where the plaintiff does not have a
Tawyer, serve it on the plaintifi{s), and file it with proof of service, in this.court office,
WITHIN TWENTY DAYS after this statement af ¢claim is served on yau, if you are served
in Ontario.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND W!THOUT FURTHER NOTICE TOYOU. fF




-2 -

You WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL
FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL

AID.OFFICE.

24
DATE: January/w’ 2014.
lssued\ny
Loca’lB_elfgfs’fra
Address of ‘Cou

Té:

TO:

TO:

TO:

TO:

Toronto, Ontario ™

Wy

NORTHERN DANCER LANDS LTD.
30 Hazelton Avenue, Toronto, ON M5R 2E2

THE ROSE AND THISTLE GROUP LTD
30 Hazefton Avenue, Toronto, ON M5R 2E2

B. & M. HANDELMAN INVESTMENTS LIMITED
620 Wilson Avenue, Suite 150
Toronto, Ontatio M3K 123

E. MANSON INVESTMENTS LIMITED
620 Wilson Avenuge, Suite 150 ;
T?mo. Ontario M3K 1Z3:

DAN REALTY LIMITED
620 Wilseri Avenue, Suite 150
Toronto, Ontario M3K 123

§ K INVESTMENTS INC.

620 Wilson Avenue, Suite 150
Toronto, Ontarioc M3K 1Z3

BARRY ALAN SPIEGEL TRUST
620 .Wilson Avenue, Suite 150




TO:

TO:

TO:

TO:

TO:

TO:

TO:

TO:

TO:

 Toronto, Ontario M3K 123

BAMBURGH HOLDINGS LIMITED
620 Wilson Avenue, Suite 150
Toronto, Ontario M3K 123

CAROLINE BOKAR
620 Wilson Avenue, Suita{so

Toronto, Ontario M3K 123,
W

JANE GERTNER R
620 Wilson Avenue, Suite 150
Toronto, Ontario M3K 1Z3

%

het

MAXOREN INVESTMENTS INC.
620 Wilson Avenue, Suite 150
Toronto, Ontario M3K1Z3

- DANIEL MORRIS

620 Wilson Avenue, Suite 150
Toronto, Ontario M3K 1Z3

4055845 CANADA INC. ,
620 Wilson Avenue, Suite 150
Toronto, Ontario M3K 1Z3

558678 ONTARIO LTD.
3338 Dufferin Street
Toronto, Ontario M6A 3A4

BARRY ALAN SPIEGEL._
620 Wilson Avenug, Suite 150
Toronto, Ontario M3K 123

DANIELLE MORRIS
620 Wilson Avenue, Suite 150
To_ronto. Ontario M3K 1Z3

o v’
Vi




TO: NEWTON'S GROVE SCHOOL INC.

140 Queen'’s Plate Drive
'Foroqlo, Ontario

-




H

a)

b)

c)‘

" THE PLAINTIEF CLAIMS:

,As against the Defendants, NORTHERN DANCER LANDS LTD., and THE
ROSE AND THISTLE GROUP LTD., or either of them the sum of
$76,081.62;

alternatively, - uaht\u' \_meruit ‘respecting the value of the services and
materials provided \oy' the Plaintiff for the benefit of the Defendants,
NORTHERN DANCER LANDS LTD., and THE ROSE AND TH[STLE

GROUP LTD,, or either of them, by which the Defendants, or either of -, .

them, have been unjustly enriched;

that in default of payment of the- said sum of $76,081.62 and costs, all of
the estate and interest of the Defendants, NORTHERN DANCER LANDS
LTD., THE ROSE AND THISTLE GROUP LTD. and NEWTON'S GROVE

SCHOOL INC. in.the lands and premises which are the subject matter of

" this action may be sold and the proceeds applied in and towards the

payment of the P[éinﬁff’s claim and costs pursuant to the. Construction Lien
Act, R.8.0. 1890, c. C.30, as amended (the “Act’);

as against the Defendants; B. & M. HANDELMAN INVESTMENTS
LIMITED, E. MANSON INVESTMENTS LIMITED, DAN REALTY
LIMITED, 5 K INVESTMENTS INC., BARRY ALAN SPIEGEL TRUST,
BAMBURGH HOLDINGS LIMITED, CAROLINE BOKAR, JANE
GERTNER, MAXOREN INVESTMENTS INC., DANIEL MORRIS,
4055845 CANADA INC., 558678 ONTARIO LTD. BARRY ALAN

SPIEGE and DANIELLE MORRIS priority over the Charge(s) held by these -
Defendants to the extent that -any portion of the Charge(s) advanced-
exceeded the actual value of the Property (as hereinafter defined) at the-

time when the first lien arose, of in the further altemnative, priority over the




- e

said Charges to the extent of any unadvanced portions thereof;

e)  prejudgment and postjudgment interest in accordance with the provisions of
the Courts of Justice Act of Ontario, as amended; o

f)  its costs of this action on a substantial”indemnity scale, together with-

applicable Halmo‘ni§ | Sales Tax ("HST') thereon;

N

g)  such other and further relief as to this Honourable Court may seem just™

The Plaintiff ("Melilio").is a corporation Incorporated pursuant to the laws of the

Province of Ontario and”at all material times, carried on the business of an

architectural fim, providing both usual architectural, as well as project

management services.

The Defendant; NORTHERN DANCER LANDS LTD. (hercinafter referred fo as
“Northemn”) was at all material times the owner within the meaning of the Act and a

party to whom materials and services were provided and who received the benefit _

of the provision of materials and services by Melillo and has been unjustly enriched

by same,

Th/eDefendant, THE ROSE AND THISTLE GROUP LTD., ("Rose and Thistle”) is
a }etrporation incorporated pursuant to the laws of the Province of Ontario. At all

material times, Rose and Thistle was a party with whom Melillo contracted in-
respect of the provision of services and materials in respect of work to be done in-

or about those lands and premises known municipally as 140 Queen's Piate Drive,
in the City of Toronto, in' the Province -of Ontario, (the “Property”) as hereinafter
described and further, who recelved the ‘benefit of theé provision of services by

Melito. The Property is registered in the Land Registry Office for the City of

Toronto (No. 80) and bears. Property Identification Numbers (‘PIN") 07381-0007




[
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RV et

] LTandis more particularly described in Schedule A to this Claim.

The Defendants, B. & M. HANDELMAN INVESTMENTS LIMITED, E. MANSON
INVESTMENTS LIMITED, DAN REALTY LIMITED, § K INVESTMENTS INCG.,

BARRY ALAN SPIEGEL TRUST, BAMBURGH HOLDINGS LIMITED,
CAROLINE BOKAR, JANE GERTNER, MAXOREN INVESTMENTS INC.,

DANIEL MORRIS, 4055845 CANADA INC., 558678 ONTARiO LTD., BARRY
ALAN SPIEGEL, DANIELLE MORRIS are morigagees or aSSIgnees of a
mortgage registered against the Property over which Melillo claims pnonty‘: o

The Defendant, -NEW'IQON'S GROVE SCHOOL'INC., is & lessee in respect of the "~ ™
Property and an owrier within the meaning of the Act, being a person having an

interest in the Property, at whose request and upon whose credit or behalf, or
with whose privity or consefit, or for whose direct benefit, an. improvement was
made to the Property and over whose interest Melillo: claims priority.

* In or about the 24™ day of October, 2012, Rose and Thistle and Melillo entered
into- an agreement whereby Melilo agreed to perform and provide generai »

architectural ‘and project management services (the “Contract’) as might be
ordersd or requested by Rose and Thistle from time to time for installation or use
at the Property, which Contract would result in an improvement to the Property,

Tépﬁoe to be paid by Rose and Thistle, under the Contract with Melillo was
$194,473.00, inclusive of HST.

Melillo states that of the total amount of the Contract, the sum of $76,081.62

remains due, outstanding and unpaid, notwithstanding that ‘all services and
materials have been delivered or supplied by Melillo. ’

By reasor of supplylng the materiais as aforesaid, Melillo became entitled to a lien

e

I '4'7‘;:‘
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\ ubon the interest of the Defendant Northern in the Property for the sum of
$76,081.62, together with the costs of this action pursuant fo the Act.

On the 16th day of December, 2013, Meliflo caused to be executed and-registered
the following claim for lien as Instrument No. AT3480972 against the Property:

Name of lien claimant: \\
Address for service:
Name of owner:

Name of pérson to whom

fien claimant supplied services
or materials

Address:

Time within which services
aterials supplied

Short description of the services-

ormaterials provided

Contract price:

MELILLO ARCHITECTS
INCORPORATED -

2938A Bloor Street West'
TORONTO, ONTARIO M8X-1B6

NORTHERN DANCER LANDS LTD.

THE ROSE AND THISTLE GROUP
LTD.

140 Queen's Plate Drive, Taronto,
Ontario

October 24, 2012 to December 16, 2013

General architectural services for the
design of one new school-and:project
managdement in respect of same

$194,473.00
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13.

14,

Amourit claimed as owing in  $76,081.62

respect of services or materials
that have been supplied

The lien claimant claims a lien against the interest of every person ldentlﬁed above
as an owner of the premises described in the said. PIN this lien.

Date: December 16, 20:13\\ MELILLO ARCHITECTS INCORPORATED
N . - . o

=
e, . T\v

per:  Bruno Melillo, President

which lien is verified by the Affidavit of Bruno Melillo, sworn before a
Commissioner for Taking Affidavits in the Province of Ontario.

Melillo states that the. Property described In the claim for lien hereinbefore set forth
and paragraph 4 and Schedule A" of thls Statement of Claimis the Property for
and to which Melillo supplied materials and services at the request, on behalf, with
the consent and for the direct benefit of Rose and Thistle and Northern.

MORTGAGE
By Instrument No. AT3424569 registered on October 4, 2013, the Property was
ed/mortgaged in favour of the Defendants, B. & M. HANDELMAN
INVESTMENTS LIMITED, E. MANSON INVESTMENTS LIMITED, DAN
REALTY LIMITED, 5 K INVESTMENTS INC., BARRY ALAN SPIEGEL TRUST,
BAMBURGH' HOLDINGS LIMITED, CAROLINE BOKAR, JANE GERTNER,
MAXOREN INVESTMENTS INC., DANIEL MORRIS, 4055845 CANADA INC.
and 558678 ONTARIO LTD:, for the sum of $3,350,000.00 (the “Mortgage” Y,

By Instrument No AT3433996 registered October 18, 2013, the Mor’(gage was
transferred and assigned to B, &M HANDELMAN_ INVESTMENTS LIMITED, E.




15.

16.

17.

18..

- 10 -

;“MANSON INVESTMENTS LIMITED, DAN REALTY LIMITED, § K
INVESTMENTS INC., BARRY ALAN SPIEGEL, BAMBURGH HQI,QINGS

LIMITED, CAROLINE BOKAR, JANE GERTNER, MAXOREN INVESTMENTS
INC., DANIELLE MORRIS, 4055845 CANADA INC. and 558678 ONTARIO
LTD. ' ’ '

Melillo states that the Mg rR;\age was taken by Northem to secure the finaricing of
lmpmvements to the Prop‘fv

Melillo claims that its lien has priority over the Mortgage to the extent of any
deficiency in the holdbacks required to bé retained by Northem.
< .
Further and in the altSmative, Melllo dlaims its lien has priority over the Mortgage”
to the extent that any portion of the Morigage advanced exceeded the actual value

of the Property.

In the further altemative, Melillpﬁpleads that its lien has priority over the Mortgage
to the extent of any unadvanced portions thereof,

Melillo: P poses that this action be tried at the City of Toronto;

2 ™
Dated- thts?th day of January, 2014.

McBRIDE WALLACE LAURENT & CORD LLP
7 : Barristers and Solicitors
e ] 5464 Dundas Street West, Su]te 200
’ Toronto ON M9B 1B4

Tel: (416) 2316555
Fax: (416) 231-6630

WILLIAM S, M, CORD
LSUC 21982R »
Lawyers for the Plaintiff




SCHEDULE A

PIN 07361-0007 LT- Parcel 29-5, Section E23 Pt. Lots 29 and 30, Concession 2 fronting
on the Humber, Pt. 3, 66R-15341 together with pt. lots 29 and 30, Concession 2 fronting-
on the Humber (including highway closed by EB423623) and Pt. Lot 31, Concession 2:
fronting on the Humber, being-Pags 6 & 7, 66R-15341 as in C400576, subject to an
easement in favour of Pinetreé ‘Dév fopment Co. Limited as in C540413, subject to
C501914 Etobicoke, City of Toronto; known municipally as 140 Queen's Plate-Drive,
Toronto ‘
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_NORTHERN DANCER LANDS LTD., THE ROSE AND THISTLE GROUP LTD.,
o etal - |

intiff ‘, Defendants . |
rian » o Court File No_.,CQ_lL(JfUHB 1é

 MELILLO ARCHITECTS INCORPORATED

' ~ ONTARIO
* ~ SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT TORONTO:

STATEMENT OF CLAIM

. o
e “ |  MCBRIDEWALLACE LAURENT & CORD LLP
- f BARRISTERS AND SOLICITORS
5464 DUNDAs STREET WEST, SUITE 200
TORONTO, ONTARIO M9B 1B4 )

TELEPHONE: (416) 231-6555
FAX: (416) 231-6630
WSMCORD@BELLNET.CA

MM S.M.CORD
LSUC No. 21982R
LAWYER FOR THE PLAINTIFF







DISPUTE NOTICE RELATING TO NORTHERN DANCER LANDS LTD,

(hereinafter referred to as “the Company”)

A. PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor: _ Melillo Architects Incorporated .
(Signature of individual completm g thi Date

Dispute Notice) L,

¢ cmmm

2. Full Mailing Address of the Creditor:

o MeBldE WM LPVEAT ? A L4
200-SYLY Dudvl Sty WKy W@W
N M7 [RY
3. Telephone Number: é// é 7/2/ ’é f ( ( "gﬂ/ Zé/ 3
4, E-Mail Address: MMC‘WQ M(/!//C’/fg/l//‘ OOL/
5. Facsimile Number: (;//z/ C;L%/ il 54{30 I

B. REASONS FOR DISPUTE:

We hereby, give, you notice of our intention to dispute the Notice of Disallowance dated
Wf 3, 2015.

(Provide full particulars of the Claim and supporting documentatlon Attach additional page if
necessary.)

COED) Mt CLprsl J7C LEW a(ls A
AP 17704 70 THE faloun/iT W«A/&y
Ateamd By THE PACATAEIL-




TUE T8 0T/ D

CUENT LEN €1 CATIHE 170001 ComdsT X
HECoUNTING  SYSTEM 2K 1 S8zyiest
NDIED  TIME SPOT )9
Bzggv@’wm I/ CVRR2ED M

This Dispute Notice must be retnrned, by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON April 13, 2015, [being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON MS5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136




Court File No. CV-14-497376
ONTARIO

SUPERIOR COURT OF JUSTICE
BETWEEN:
MELILLO ARCHITECTS INCORPORATED
Plaintiff

- and-

NORTHERN DANCER LANDS LTD. and THE ROSE AND THISTLE GROUP LTD., B. & M.
HANDELMAN INVESTMENTS LIMITED, E. MANSON INVESTMENTS LIMITED, DAN
REALTY LIMITED, 5 KINVESTMENTS INC., BARRY ALAN SPIEGEL TRUST, BAMBURGH
HOLDINGS LIMITED, CAROLINE BOKAR, JANE GERTNER, MAXOREN INVESTMENTS
INC., DANIEL MORRIS, 4055845 CANADA INC., 558678 ONTARIO LTD., BARRY ALAN
SPIEGEL, DANIELLE MORRIS and NEWTON’S GROVE SCHOOL INC.

Defendants

COSTS OUTLINE

The Plaintiff, Melillo Architects Incorporated, provides the following outline of its submissions in support
of the costs it seeks as a successful party:

Fees (as detailed below) $ 7,065.00 (substantial indemnity)
918.45 (HST)

Estimated lawyer's fee for appearance $ nla

Disbursements (as detailed in the attached appendix) $  796.86 (incl. HST)
Total $ _ 8,789.31

The followinq points are made in support of the costs sought with reference to the factors set out in
subrule 57.01(1):

o the amount ¢claimed and the amount recovered in the proceeding




the complexity of the proceeding

the importance of the issues

the conduct of any party that tended to shorten or Iengthen unnecessarily the duration of the
proceeding

whether any step in the proceeding was improper, vexatious or unnecessary or taken through
negligence; mistake or excessive caution -

No

¢ a party’s denial of or refusal to admit anything that should have been admitted

»_the experience of the party's lawyer

This Defendant’s counsel was called to the Bar in 1982

¢ the hours spent, the rates sought for costs and the rate actually charged by the party's lawyer

FEE ITEMS PERSONS HOURS PARTIAL ACTUAL RATE*
INDRI’EAMNITY
e g. pleadings, identify the specify the hours specify the rate
gﬁlgaglts crogss- awg/ers 8 udents ‘ F lmgéi for each geeng é};)ught for
examinations, ahd law clerks person identified each person
#reparatlon who provided in-.column 2) identified in
earing, efc.) services in column 2)
connection with
each item together x
with their year of
call, if applicable)




Telephone
attendance with
client

Receive and review
materials

Telephone
attendance with
client

Preparation of Claim
for Lien

Revise Claim for
Lien

Emails with client;
review file

Review and
consider Notice of
Lease;

Be%in preparation of
Statement of Claim;
Review
registrations;
Telephone
attendances with
counsel for other
lien claimant

Continue
preparation of
Statement of Claim

Continue
greparation of draft
tatement of Claim

Continue
greparation of draft

tatement of Claim;
Review caselaw re:
owner and tenant as
owner, emails to
client

Telephone
attendance with
client; Preparation of
draft Statement of
Claim and
Certificate of Action;
Research re adding
tenant as defendant

To review and

William S. M. Cord
Called to the Bar
in 1982

.25 hours

.40 hours

.40 hours

.15 hours

.75 hours

.65 hours -

.45 hours

1.35 hours

.65 hours

$375.00

$375.00

$375.00
$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$450.00

$450.00

$450.00
$450.00

$450.00

$450.00
$450.00

$450..00

$450.00




Revise draft
Statement of Claim

Telephone
attendances with
client and telephone
attendances and
emails with Laszlo
Pandy and counsel
for other lien
claimant

Emails with client re
lien

Emails with client
Sending Statement
of Claim by
registered mail

Receipt and reply to
correspondence
from mortgagee
counsel

Review client emails
and Notice of Sale
Telephone
attendance to Jack
D and email
Lawrence

Telephone message
Larry Walbach

Telephone message
Mr. Dunn; Emails
with client

Receive and review
emails from client

Review emails;
m‘eparahon o

argaret Granger
Statutor
Declaration; Letter
fo Dube

Telephone
attendance Larry
Wallach

.10 hours

.35 hours

.35 hours

.60 hours

.10 hours

1.25 hours

.15 hours

.25 hours

.10 hours

.40 hours

.35 hours

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00




Email to client re
Larry Wallach
conversation

Review invoice and
emails from client

Telephone
attendances with
client to review
accounts and
accounting and
payment process

Calculation of
interest on
outstanding invoices

Complete draft
email; Send to client

Emails with client
and Larry Wallach;
Telephone
attendance with
Larry Wallach,
mortgagees’
counse

Telephone
attendance with
Larry Wallach

Review draft Order
and file; Calculate
balance owing

Review email and
Release and email
reply; Email to client

Telephone
attendance with
Laszlo Pandy;
counsel for
Newton’s Grove

Recalculate amount
to be paid; email to
mortgagee counsel

Emails with counsel
for mortgagee and

client; Review draft
Order and Release

.40 hours

.15 hours

.30 hours

.25 hours

.20 hours

.35 hours

.25 hours

.40 hours

.50 hours

.10 hours

.20 hours

.25 hours

[ '$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$375.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00




Emails with Mark
Dunn, Receiver's
Office

Emails with client

Telephone
attendance Ed
D’Agostino, counsel
for other lien
claimant; email to
client; telephone
message Mark
Dunn, Receiver's
counsel

Emails with Mark
Dunn and Larry
Wallach

Telephone
attendance Larry
Zimmerman,
solicitor for the
mortgagees

Review file and
client emails and
reply to same

Telephone
attendance with
client and email to
receiver

Emails and
telephone
attendance with
client re: costs issue

Receipt and review
of Notice of Dispute;
correspondence
with receiver and
client re: same

Preparation of costs
outline

.45 hours

.10 hours

.35 hours

.30 hours

.15 hours

.50 hours

.15 hours

.2 hours

.2 hours

.9 hours

TOTAL HOURS
15.7

$37500

$3756.00

$375.00

$375.00

$375.00

$375.00
$375.00

$375.00

$375.00

$375.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00

$450.00




* Specify the rate being charged to the client for each person identified in column 2. If there is a
contingency fee arrangement, state the rate that would have been charged absent such arrangement.

e any other matter relevant to the question ofcosts

LAWYER'S CERTIFICATE

| CERTIFY that the hours claimed have been spent, that the rates shown are corsect and that each
disbursement has been incurred as claimed. WW
Date: April 8, 2015 , L '

Signature of lawyer




DISBURSEMENT SCHEDULE

Parcel register search

Download Instrument |

Registration of Construction Lien

Issue Statement of Claim and Certificate of Action

Paid to attendance to issue Statement of Claim and
Certificate of Action

Registration of Certificate of Action
Registered Mail Charges

Law Society Transaction Levy:

TOTAL DISBURSEMENTS
HST ON DISBURSEMENTS
TOTAL DISBURSEMENTS & HST

$ 28.00

$ 6.00
$ 70.00
$ 285.00
$ 87.50

$ 70.00
$ 166.50

$ 50.00

$ 763.00

$ 33.86
$ 796.86




2015/Apr/ 8 WILLIAM S.M. CORD Page: 1
Client Ledger

ALL DATES
Date Received From/Paid To Chat |==-== General ----- | Bld [--=---===—= Trust Activity ---------== [
Entry # Explanation e Rect Repts Disbs Fees Inv# Bco ~ Ropts  Disbs Balange
1899 Melillo Architacts Inacorporated
13-274 Melillec Architects Incorporated v. Northern D Resp Lawyer: WSMC
Dec 16/2013 TERANET
164421 Parcel register search 06894 18.00 B265
Dec 16/2013 TERANET
164422 Parcel register search * 06884 10.00 B265
Dec 16/2013 MINISTER OF FINANCE
164431 AT3480972-register construction TC14B3 - 60.00 8265 i
lien* :
Dec 16/2013 MINISTER OF FINANCE i
164432 AT3480972-register construction TC1483 10.00 8265
lien
Dec 16/2013 TERANET
164433 Download Instrument 06886 6.00 8265
Dec 16/2013 ©Lawyer: 1 0.25 Hrs ¥ 0.00
164436 tel att Bruno M (Saturday) 0.00 B26&5
bec 16/2013 1Lawyexr: 1 0.40 Hrs X 0.00
164441 receive and review emailed 0.00 B265
material
Dec 1672013 TLawyer: 1 0.40 Hrs ¥X 0.00
164443 tel atts Burno M; pre

p Claim 0.00 8265

= sr 2

Jan 2/2014
165108

P27 20 L YEET 4 - U.1% S 00
164970 emails with client; reiew file
Jan 22/2014 Lawyer: 1 0.75 Hrs X 0.00
164993 review and consider Notice of 0.00 8217

Lease; tel att Don F re Notice

of Lease; begin pre s/cl:

review registrations; tel mess

Avril Lavallec; consel for

other lien claimant ,
Jan 23/2014 Lawyer: 1 0.65 Hrs X 0.00

164983 continue prep s/cl 0.00 8277

Jan 23/2014 TLawyer: 1 0,45 Hrs X 0.00 ’
164984 continue prep s/cl 0.00 8277

Jan 24/2014 TLawyer: 1 1.35 Hrs X 0.00
165152 continue prep s/cl; review 0.00 82177

caselaw re “owner" and tenant
as owner; email Bruno M \
Jan 27/2014 TLawyer: 1 0.65 Hrs X .00
165167 tel att runo Melillo; prep s/cl 0.00 8277 !
and cert of for issuance; : i
research re adding tenant as

defendant
Jan 28/2014 WMINISTER OF FINANCE
165161 Statement of Claim/Certificate 25997 285.00 8277

of Action*
Jan 29/2014 Expense Recovery
165202 Attend at Superior Court to 06921 87.50 R 8217
Issue s/cl and cert of Action*
Jan 29/2014 WMINISTER OF FINANCE
165213 AT3508235-reqgister Certificate TC1497 60.00 az277
of action®
Jan 29/2014 MINISTER OF FINANCE

165214 AT3508235-register Certificate T7C1497 10.00 8277 |

of action !

Jan 29/2014 Lawyer: 1 0.10 Hrs X 0.00 :
165262 revise s/cl 0.00 4277

Jan 30/2014 TLawyer: 1 0.35 Hrs X 0.00 ;

165260 tel att Burno M; tel att Laszio 0.00 8217 .

Pandy; email Laszlo P
Feb 4/2014 TLawyer: 1 0.50 Hrs X 0.00
165287 report and acocunt; letters to 0.00 8277 ‘
def counsel; service of s/cl |
Canada Post
Registered mail (9)

Feb 5/2014

165380

166.50 8277

0.00 8277

Feb 6/2014 Lawyer: 1 0.35 lirs X 0.00
165328 emails with client re lien 0.00

Feb 7/2013 Lawyer: 1 0.60 Hrs ¥ 0,00

185466 emails Bruno M; send s/cl by 0.00




2015/Apr/ 8 WILLIAM S.M., CORD Page: 2
Client Ledger
ALL DATES
Date Received From/Paid To Chait | === General -—-—--- | Bld |[-~—————-———- Trust Activity -~----—-—--—-- |
Entry # Explanation Rec# Ropte _Digbs Fees Inv# Acc Ropts Disbs _  Balance
req mail (FEb 5)
Feb 10/2014 TLawyer: 1 0.10 Hrs X 0.00
165473 receive corresp from mtgee 0.00
counsel; reply
Feb 20/2014 Lawyer: 1 1.25 Hrs X 0.00
165567 review client emails and Notice 0.00
of Sale; tel att Jack D; email
Lawrence -
Feb 21/2014 Lawyer: 1 0.15 Hrs X 0.00
I 165555  tel mess'Larri Walbach 0.00
Mar 12/2014 Lawyer: 1 0.25 Hrs ¥ 0.00
165963 tel mess Mr. Dunn; emails with 0.00
client
Mar 31/2014 Taxes, Write Up/Down Inv 8277
166658 w/off -0.01 8277
Apr 8/2014 TLawyer: 1 0.10 Hrs X 0.00
166530 receive and review email from 0.00
client
May 9/2014 Lawyer: 1 0.40 Hrs X 0.00
167385 review emails; prep Margaret 0.00
Granger Stat decl and leter to
Dube
Jul 28/2014 TLawyer: 1 0.35 Hrs X 0.00
169038 tel att Larry Wallach 0.00
Jul 29/2014 TLawyer: 1 0.40 Hrs X 0.00
169039 emall to client re Larzy 0.00
Wallach, conversation
Jul 30/2014 Lawyer: 1 0.15 Hrs X 0.00
169057 review invoices and email from 0.00
client
Jqul 30/2014 Lawyer: 1 0.30 Hrs X 0.00
169060 tel att Burno M re accts and 0.00
accoutning and payment process
Jul 30/2014 Lawyer: 1 0.25 Hrs ¥ 0.00
169073 calculate interest on o/s 0.00
Invaices
Jul 31/2014 TLawyer: 1 0.20 Hrs X 0,00
169052 complete draft email and send 0.00
to client
Sep 23/2014 Lawyer: 1 0.35 Hrs X 0.00
170198 emails with client and Larry 0.00
Wllach; tel att Larry Wallach
Wov 10/2014 ©Lawyer: 1 0.25 Hrs X 0.00
171038 tel att Larry Wallach 0.00
Nov 11/2014 TLawyer: 1 0.40 Hrs X 0.00
171051 review draf Order and file; 0.00
calculate balance owing
Nov 24/2014 Lawyer: 1 0.50 Hrs X 0.00
171434 review email and release; email 0.00
reply and email to client
Hov 27/2014 Lawyer: 1 0.10 Hrs X 0.00
171493 tel att Laszlc Pandy 0.00
Pec 3/2014 Lawyer: 1 0.20 Hrs X 0.00
171624 recalculate amount to be paid 0.00
in; emaill to mtgee counsel
Dec 10/2014 Lawyer: 1 (.25 Hrs X 0.00
171724 emails with ccunsel for mtgee 0.00
and client; review draft Order
and release
Dac 22/2014 Lawyer: 1 0.45 Hrs X 0.00
171922 emails with client and Mark 0.00
Dunn at receiver's office
Jan 12/2015 Lawyer: 1 0.10 Hrs X 0.00
172061 emails with client 0.00
Jan 26/2015 Lawyer: 1 0.35 Hrs X 0.00
172339 tel att Ed D'Agosting; email to 0.00
client; tel mess Mark Dunn
Jan 30/2015 JLawyer: 1 0.30 Hrs X 0.00
172460 emails with mark Dunn, Larry 0.00
Wallach
Feb 3/201%5 Lawyer: 1 0.15 Hrs X 0,00
172465 tel att Larry Zimmerman 0.00
Feb 9/2015 TLawyer: 1 (.50 Hrs ¥ 0.00
172571 review file and client emails; 0.00
reply to sawe
Mar 31/2015 Lawyer: 1 0.15 Hrs X 0.00
173351 tel att Bruno HM; emal receiver 0.00
Bpr 1/2015 TLawyer: 1 0.20 Hrs X 0.00
173386 emails and tel att Bruno M re 0.00
costs issue
Apr 2/2015 TLawyer: 1 0,20 Hrs ¥ 0.00
173402 memo to Diane re Notice of 0.00
Dispute; email with client
Apr 8/2015 Lawyer: 1 0.90 Hrs X 0.00
173424 preparation and review of Costs 0.00

Outline for submission; revise
draft and review dockets




MELILLO ARCHITECTS INCORPORATED NORTHERN DANCER LANDS LTD., THE ROSE AND THISTLE GROUP LTD.,
et al

Plaintiff Defendants
Court File No. CV-14-497376

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT TORONTO

COSTS OUTLINE

McBRIDE WALLACE LAURENT & CORDLLP
BARRISTERS AND SOLICITORS
5464 DUNDAS STREET WEST, SUITE 200
TORONTO, ONTARIO M9B 1B4

TELEPHONE: (416) 231-6555
FAX: (416)231-6630
WSMCORD@BELLNET.CA

WILLIAM S.M.CORD
LSUC No. 21982R
LAWYERS FOR THE PLAINTIFF







NOTICE OF DISALLOWANCE RELATING TO

NORTHERN DANCER LANDS LTD.

(hereinafter referred to as “the Company”)

TO: Melillo Architects Incorporated
2938A Bloor St. West
Toronto, ON
MS8X 1B6

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim as Submitted

The Proof of Claim as Accepted

Claim Secured $ 126,487.23

Secured $ 101,339.87

Reasons for Disallowance or Revision:

Your claim has been partially disallowed as shown above for the following reasons:

¢ You claimed for costs of $25,147.36. Costs incurred in the course of litigation
against the Company are not recoverable from the Company in the absence
of a costs award by the Court. Your claim for $25,147.36 is disallowed.

e You claimed for interest of $25,258.25. This claim is accepted as a secured

claim.

If you do not agree with this Notice of Disallowance, please take notice of the following:




If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto
Time) on April 13, 2015, [being fourteen (14) days after the Notice of Disallowance is sent
by the Manager pursuant to the Claims Procedure Order] notify the Manager by delivery

of a Dispute Notice to the following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 30" day of March, 2015.

SCHONFELD INC.,
in its capacity as Court-appointed
Manager of the Company




DBDC SPADINA LTD., et al NORMA WALTON, et al Court File No. CV-13-10280-00CL
Applicants Respondents

ONTARIO
SUPERIOR COURT OF JUSTICE
Commercial List

Proceeding commenced at Toronto

MOTION RECORD OF THE MANAGER,

i SCHONFELD INC.

} (Motion returnable May 15, 2015 for an Order

i authorizing an interim distribution to creditors of
| certain Schedule “B” and Schedule “C”

: companies)

GoobpMANS LLP

Barristers & Solicitors

Bay Adelaide Centre

| 333 Bay Street, Suite 3400

i Toronto, Canada MSH 2S7

‘ Brian Empey LSUCH#: 30640G
i Mark S. Dunn LSUCH#: 55510L
| Tel: (416) 979-2211

| Fax: (416) 979-1234

Lawyers for The Manager

File No. 14-0074

6452365



