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Court File No.: CV-13-1 0280-00CL  
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B E T W E E N: 
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NOTICE OF MOTION 
(Motion for distribution of proceeds from the sale of 65 Front Street and other relief) 

Schonfeld Inc., in its capacity as manager (the “Manager”) of (i) certain companies 

listed in Schedule “B” to the Order of Justice Newbould dated November 5, 2013 (the “Schedule 

B Companies”), together with the real estate properties owned by the Companies (the Schedule 

B Properties”), as amended by Order of Justice Newbould dated January 16, 2014, and (ii) the 

properties listed at Schedule “C” to the Order of Justice Brown dated August 12, 2014 (the 

“Schedule C Properties”, together with the Schedule B Properties, the “Properties”) will make 

a motion to a judge presiding on the Commercial List on April 16, 2015 at 10 a.m. at 330 

University Avenue, Toronto. 

PROPOSED METHOD OF HEARING:  The motion is to be heard orally. 
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THE MOTION IS FOR:

1. an Order:

(a) Approving the distribution of proceeds from the sale of 65 Front Street, Toronto,

Ontario ("65 Front") to creditors whose claims were accepted by the Manager in

the claims process conducted in respect of 65 Front (the "Front Street Claims

Process");

(b) varying, if necessary, the Order of Justice Brown dated May 20, 2014 to permit

the Manager to accept the proprietary claim (the "Cushman Claim") advanced

by Cushman & Wakefield Ltd. ("Cushman");

(c) approving the Manager's fees and disbursements, and those of its counsel, in

connection with the Front Street Claims Process and authorizing payment of such

fees and disbursements from proceeds realized from the sale of 65 Front before

any further payments to creditors having claims to such proceeds;

(d) approving the Front Street Claims Process, including the Manager's disallowance

of claims; and

(e) Such further and other relief as counsel may advise and the Court may permit.

THE GROUNDS FOR THE MOTION ARE:

2. By Order dated May 20, 2014, Justice Brown permitted the sale of 65 Front and payment

of mortgages secured against 65 Front, outstanding property taxes, standard adjustments and

legal fees (defined in Justice Brown's reasons as the "Primary Payment Creditors"). Justice

Brown directed the Manager to conduct a limited claims process with respect to certain other

purported creditors, who were defined as "Secondary Payment Creditors" and included 5 types

of creditors.

3. After the sale closed, the Vendor paid the Primary Payment Creditors and then paid the

remainder to the Manager's counsel in trust. The amount received was $861,236.17. With

interest, the amount available for distribution is approximately $863,403 as at Feb 27, 2015.
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This figure does not account for payment of any allocation of the Manager's fees and those of its

counsel.

4. The Manager proposed a claims procedure in respect of the limited claims process

contemplated by the May 20 Order and that claims procedure was approved by Order dated July

18, 2014 (the "Front Street Claims Procedure Order").

5. The Front Street Claims Process began on July 22, 2014 when the Manager sent notice of

the claims form to each of the Secondary Payment Creditors. The Manager received a total of 21

claims prior to the claims bar date of August 18, 2014.

6. The Manager received claims totaling $1,762,877.52 before the Claims Bar Date. The

Manager accepted Canada Revenue Agency's ("CRA") deemed trust claim of $246,284.94,

secured claims of $334,738.88 (the "Accepted Secured Claims") and $32,096.00 of unsecured

claims, and disallowed claims of $386,290.18 in their entirety, as well as disallowing the priority

of claims totaling $249,297.42. One claim was filed by a shareholder and was not

considered. The Manager also received Notices of Dispute disputing the classification of claims

totalling $249,297.42 and the classification of claims totalling $349, 170. The claims for which

the Manager received Notices of Dispute are referred to collectively below as the "Disputed

Claims").

7. The claims received by the Manager are considered below:

The Accepted Secured Claims

(a) CRA: The CRA submitted a deemed trust claim in the amount of $246,284.94,

which the Manager allowed. The Manager also allowed an unsecured claim in the

amount of $32,096.10 that was allowed but is unlikely to be paid because

insufficient proceeds are available. The Manager understands that the CRA's

deemed trust is entitled to priority over the other secured claims that were

allowed.

(b) Lien Claims: The Manager also allowed secured claims filed by contractors that

worked on 65 Front and preserved and perfected liens in accordance with the
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Construction Lien Act. The Manager accepted lien claims with an aggregate

value of $334,738.

The Disputed Claims

(c) Cushman and Wakefield Ltd. ("Cushman"): Cushman submitted a Proof of

Claim on its own behalf and on behalf of Harvey Kales Real Estate Ltd.

("Kalles"). Cushman and Kalles sought payment of commission related to the

sale of 65 Front in the amount of $349,170 (the "Cushman Claim"). The

Manager's counsel has reviewed the Cushman Claim together with the supporting

documents and the applicable law, and is of the view that the Cushman Claim

ought to be allowed as a proprietary claim. However, the Manager disallowed

Cushman's proprietary claim because Justice Brown held that the Manager had no

ability to vary Cushman's status as a Secondary Payment Creditor and allowing

Cushman to have proprietary status could potentially grant it priority over certain

Primary Payment Creditors.

(d) Ample Electric Inc. ("Ample): Ample filed submitted a secured claim in the

amount of $8,904 as part of the Front Street Claims Process. The claim for lien

was preserved by registration on title but was not perfected within the time

required by the Construction Lien Act. Accordingly, the Manager disallowed the

secured claim.

(e)

(f)

Blue Air Mechanical Inc. ("Blue Air"): Blue Air filed a claim in the Front

Street Claims Process asserting that it had a secured claim in the amount of

$15,394. The Manager determined that Blue Air was only owed $13,560, since it

had claimed for legal costs that were not owed by Front Church Properties, and

that its claim was unsecured because it had not provided any evidence that the lien

was perfected within the time period required by the Construction Lien Act.

Accordingly, the Manager disallowed the secured claim.

Eng Con Construction ("Eng Con"): Eng Con submitted a secured claim in the

amount of $25,086 as part of the Front Street Claims Process. The claim for lien

was preserved by registration on title but was not perfected within the time

22
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required by the Construction Lien Act. The Manager remains of the view that

Eng Con is not a secured creditor.

8. The Front Street Claims Procedure Order does not establish a mechanism for payment of

the Manager's fees. The Manager respectfully submits that it is appropriate in the circumstances

to grant the Manager permission to pay fees allocated to 65 Front from the proceeds of the sale

of 65 Front in priority to any of the Secondary Payment Creditors. Although such payment will

reduce the amount available for distribution to creditors, it is important to note that the proceeds

from the sale of 65 Front were not sufficient to pay all of the Secondary Payment Creditors. A

claims process was required so that the sale of 65 Front could be completed and it is appropriate

that sale proceeds fund the cost of that claims process.

9. The Manager recommends that CRA be paid in full in priority to the other creditors,

However, the relative priority of the accepted construction lien claims and Cushman's
1.

proprietary claim appears to be unclear based on the jurisprudence reviewed by the Manager's

counsel. Accordingly, the Manager is of the view that these priorities ought to be deteiniined by

the Court after hearing submissions from interested parties.

Miscellaneous

10. Rules 2.03, 3,02, 16 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.

11. Such further and other grounds as counsel may advise and this Honourable Court permit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE
HEARING OF THE MOTION:

1. The Twenty-Sixth Report of the Manager dated March 18, 2015; and

2. Such further and other material as counsel may advise and this Honourable Court may

permit.

Date: March 18, 2015 GOODMANS LLP
333 Bay Street, Suite 3400
Toronto, Canada MSH 2S7

Brian Empey LSUC#: 30640G
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L INTRODUCTION

1. This is the Twenty-Sixth Report of Schonfeld Inc. (the "Manager") in its capacity as

Manager of (i) certain companies listed at Schedule "B" to the Order of Justice Newbould dated

November 5, 2013 (the "Schedule B Companies"),1 together with the real estate properties

owned by those companies (the "Schedule B Properties"); and (ii) the properties listed at

Schedule "C" to the Judgment and Order of Justice Brown dated August 12, 2014 (the

"Schedule C Properties" and together with the Schedule B Properties, the "Properties").

A. Purpose of this Report

2. This Manager has brought a motion for, among other things:

(a) Approval of distribution of proceeds from the sale of 65 Front Street, Toronto,

Ontario ("65 Front") to creditors whose claims were accepted by the Manager in

the claims process conducted in respect of 65 Front (the "Front Street Claims

Process");

(b) An Order varying, if necessary, the Order of Justice Brown dated May 20, 2014 to

permit the Manager to accept the proprietary claim (the "Cushman Claim")

advanced by Cushman & Wakefield Ltd. ("Cushman");

(c) An Order approving the Manager's fees and disbursements, and those of its

counsel, in connection with the Front Street Claims Process and authorizing

payment of such fees and disbursements from proceeds realized from the sale of

65 Front before any further payments to creditors having claims to such proceeds.

Schedule "B" was amended by Order dated January 16, 2014.
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(d) An Order approving the Front Street Claims Process, including the Manager's

disallowance of claims;

3. This Report provides a summary of the Front Street Claims Process and the Manager's

recommendation with respect to both the interim partial distribution, the dispute resolution

process and a further claims process, if necessary.

B. Terms of reference

4. Based on its review and interaction with the parties to date, nothing has come to the

Manager's attention that would cause it to question the reasonableness of the information

presented herein. However, the Manager has not audited, or otherwise attempted to

independently verify, the accuracy or completeness of any financial information of the Schedule

B Companies or of the companies that own the Schedule C Properties (collectively, the

"Companies"). The Manager therefore expresses no opinion or other form of assurance in

respect of any of the Companies' financial information that may be in this Report.

C. Background

5. The Schedule B Companies are a group of real estate development corporations

incorporated as part of a series of joint ventures between Dr. Stanley Bernstein and companies

that he controls (the "Bernstein Group") and Norma and Ronauld Walton and entities that they

control (the "Walton Group"). Most of the Schedule B Companies were incorporated to

purchase and develop a particular Schedule B Property.

6. In the summer and fall of 2013, the relationship between the Walton Group and the

Bernstein Group broke down amid allegations that the Walton Group had, among other things,

placed mortgages on jointly-held properties without the Bernstein Group's consent and failed to
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provide reporting required by the agreements that govern the joint venture. The dispute between

the Walton Group and Bernstein Group is described in more detail in the Endorsement of Justice

Newbould dated November 5, 2013.

7. Pursuant to the Order of Justice Newbould dated November 5, 2013 (the "November 5

Order"), the Manager was appointed to provide independent management of the Schedule B

Companies and the Schedule B Properties for the benefit of all stakeholders.

8. The Manager's mandate was further expanded to include certain other real estate

properties owned by the Walton Group, being the Schedule C Properties, pursuant to the Reasons

of Justice Brown dated August 12, 2014, and the Judgment and Order of Justice Brown dated

August 12, 2014.

IL 65 FRONT

A. Background

9. Front Church Properties Limited ("Front Church Properties") is a company that was,

prior to these proceedings, controlled by the Waltons. The Manager understands that the

Waltons solicited, and ultimately secured, investment in Front Church Properties from various

individuals and entities. These investments were in the form of "Secured Preferred" shares in

Front Church Properties.

10. On December 18, 2013, the Applicants sought injunctive relief with respect to various

companies and properties owned by the Waltons. This motion was adjourned but, as a teirn of

the adjournment, Justice Newbould granted an Order (over the objection of the Respondents)

that, among other things, prohibited the sale or encumbrance of any property owned by the

Waltons (including 65 Front) without first providing notice to both of the Applicants and the
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Manager so as to permit the Applicants and/or the Manager to move for further relief in a timely

manner. This Order is attached as Appendix "A".

11. Ms. Walton brought a further motion for sale of 65 Front returnable January 27, 2014.

By Order dated January 27, 2014, Justice Wilton-Siegel authorized Front Church Properties to

negotiate an agreement to sell 65 Front and provided that the proceeds of such a sale were to be

"paid as directed by the further order of this Court." Justice Wilton-Sieges January 27, 2014

Order is attached as Appendix "B".

12. Beginning on March 21, 2014, Ms. Walton brought a series of motions for leave to sell

65 Front. Ms. Walton proposed using proceeds from the sale of 65 Front to pay individuals and

entities that were alleged to be owed money by Front Church Properties. The Applicants

opposed payment to certain creditors pending confilmation that they were actually owed money

by Front Church Properties and a resolution of priority between these creditors and the

Applicants' constructive trust claim into 65 Front.

13. By Order dated March 21, 2014 (the "March 21 Order"), and attached as Appendix "C",

Justice Newbould authorized the sale of 65 Front and some, but not all, of the payments

proposed by Ms. Walton and ordered that, if the sale proceeded, proceeds of the sale (net of

authorized payments) were to be paid to the Manager. The March 21 Order did not require that

Ms. Walton complete the proposed transaction and she refused to close on these terms.

14. The events relating to the sale of 65 Front are summarized in Justice Brown's Reasons

for Decision dated May 20, 2014 and attached as Appendix "D". The most significant events

can be summarized as follows:
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{a) Both parties sought to vary the payments provided for in the March 21 Order.

The parties were unable to reach agreement with respect to how the payment list

should be varied. One of the major disputes related to the priority of a lien filed

by the CRA;

(b) On May 1, 2014 counsel for the CRA agreed to discharge its lien on sale of 65

Front and reserved the right to file a proof of claim in any future sales process;

(c) Ms. Walton reached settlement agreements with all but one of the lien claimants

that had registered liens against 65 Front;

(d) Collins Barrow (Toronto) Limited, in its capacity as receiver over the company

that owned 1450 Don Mills Road (which was jointly owned by the Applicants and

the Respondents) registered a notice on title of a $361,750 claim against Front

Church Properties in respect of funds diverted by the Waltons from mortgages

placed on 1450 Don Mills.

15. Ms. Walton brought a further motion for sale of 65 Front returnable before Justice Brown

and heard on May 6 and 16, 2014. By Order dated May 20, 2014 and attached as Appendix "E"

Justice Brown permitted the sale of 65 Front and payment of mortgages secured against 65 Front,

outstanding property taxes, standard adjustments and legal fees (defined in Justice Brown's

reasons as the "Primary Payment Creditors"). Justice Brown directed the Manager to conduct

a limited claims process with respect to certain other purported creditors, who were defined as

"Secondary Payment Creditors". The Secondary Payment Creditors were as follows:
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Creditor Claim

CRA HST Lien $274,500

Settled construction lien claims $454,260

Unsettled construction lien claims $49,240

Collins Barrow Notice of Claim $361,750

Commission payment to Cushman Wakefield LePage $349,170

B. The Front Street Claims Procedure

16. After the sale closed, the Vendor paid the Primary Payment Creditors and then paid the

remainder to the Manager's counsel in trust. The amount received was $861,236.17. With

interest, the amount available for distribution is approximately $863,403 as at Feb 27, 2015.

This figure does not account for payment of any allocation of the Manager's fees and those of its

counsel.

17. The Manager proposed a claims procedure in respect of the limited claims process

contemplated by the May 20 Order and that claims procedure was approved by Order dated July

18, 2014 (the "Front Street Claims Procedure Order"), which is attached as Appendix "F".

18. The Front Street Claims Process began on July 22, 2014 when the Manager sent notice of

the claims form to each of the Secondary Payment Creditors, together with a form of proof of

claim form and instruction letter.

19. The Manager received a total of 21 claims prior to the claims bar date of August 18,

2014. These claims are summarized in the spreadsheet attached as Appendix "G." One of these

claims was submitted by a purported shareholder of Front Church Properties, Wendy Gaucher.

Since the Manager had no mandate to consider claims from anyone other than Secondary
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Payment Creditors, Ms. Gaucher's claim was not considered. As is described below, the

Manager also received a large number of claims from purported shareholders after the claims bar

date.

20. The Front Street Claims Process was, for several reasons, significantly more complicated

than other claims processes completed by the Manager to date. Firstly, the Manager never

managed 65 Front and had no familiarity with the property or the work performed on it by the

numerous lien claimants. Secondly, the proportion of disallowed and disputed claims in the

Front Street Claims Process was higher than the Manager has experienced on other properties.

Thirdly, some of the claims filed by creditors involved complicated issues relating to tax law,

construction law and trust law. Lastly, the Front Street Claims Process coincided with a very

active period as a result of the release of Justice Brown's August 12, 2014 decision granting,

among other things, the appointment of the Manager over the Schedule "C" Properties.

C. Payment recommendation

21. The Manager received claims totaling $1,762,877.52 before the Claims Bar Date. The

Manager accepted CRA's deemed trust claim of $246,284.94, secured claims of $334,738.88

(the "Accepted Secured Claims") and $32,096.00 of unsecured claims, and disallowed claims

of $386,290.18 in their entirety, as well as disallowing the priority of claims totaling

$249,297.42. One claim was filed by a shareholder and was not considered. The Manager also

received Notices of Dispute disputing the classification of claims totalling $249,297.42 and the

classification of claims totalling $349, 170. The claims for which the Manager received Notices

of Dispute are referred to collectively below as the "Disputed Claims"). The claims received by

the Manager are summarised in the chart below.
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Deemed Trust Proprietary Secured Unsecured

Claims filed 246,284.94 349,170.00 969,126.48 198,296.10

Approved 246,284.94 334,738.88 32,096.10

Disputed
quantum

385,090.18 1,200.00

Disputed
classification

349 170.00 249,297.42

Not considered 165,000.00

TOTAL $ 246,284.94 $ 349,170 $ 969,126.48 $ 198,296.10

Accepted
Claims

$ 246,284.94 $ 334,738.88 $ 281,393.52

22. The Manager is of the view that the Disputed Claims (other than the Cushman Claim,

which is described below) are not valid and, accordingly recommends that its disallowance of

these claims be affirmed so that distribution can be made.

D. Unsecured Claims

23. The Manager does not recommend payment to creditors having accepted unsecured

claims as no funds will be available for such payments if the Manager's recommendation is

accepted. In any event, as noted above, the Front Street Claims Process was limited to the

Secondary Payment Creditors, who all claimed to have security. The Front Street Claims

Process Order does not contemplate any process for the identification of unsecured creditors.

E. Shareholder claims

24. As noted above, the Manager was contacted by a number of preferred shareholders of

Front Church Properties (the "Shareholder Claimants"). As set out above, the Front Street
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Claims Process Order does not permit consideration of any claims other than those submitted by

the Secondary Payment Creditors. This is apparent from the definition of "Claim" in the Front

Street Claims Process Order:

"Claim" means any right of any Secondary Payment Claimant against the Debtor...

25. In the absence of a further Order, the Manager has no authority to consider claims from

other creditors or shareholders. Many of the Shareholder Claimants refused to accept this

explanation and asked repeatedly that their claim be included in the Front Street Claims Process.

26. In the course of discussions with the Shareholder Claimants, the Manager learned that

Ms. Walton had induced many of them to submit claims by advising that the Manager was not

only permitted to consider their claims, but required to do so.

27. Given the limited amount available for distribution and the possibility that creditor claims

will exceed this amount, the Manager does not recommend conducting a further claims process

to assess the claims of the Shareholder Claimants at this stage.

III. THE ACCEPTED CLAIMS

A. Canada Revenue Agency ("CRA")

28. The CRA submitted a deemed trust claim in the amount of $246,284.94, which the

Manager allowed. The Manager also allowed an unsecured claim in the amount of $32,096.10

that was allowed but is unlikely to be paid because insufficient proceeds are available. The

Manager understands that the CRA's deemed trust is entitled to priority over the other secured

claims that were allowed.
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B. Lien Claims

29. The Manager also allowed secured claims filed by contractors that worked on 65 Front

and preserved and perfected liens in accordance with the Construction Lien Act. The Manager

accepted lien claims with an aggregate value of $334,738.

TV. THE DISPUTED CLAIMS

30. The Manager respectfully recommends that the Cushman Claim be allowed and the

Manager's disallowance of the balance of the Disputed Claims be affirmed. The reasons for this

recommendation are set out below.

B. Cushman & Wakefield Ltd.

31. Cushman and Wakefield Ltd. ("Cushman") submitted a Proof of Claim on its own behalf

and on behalf of Harvey Kales Real Estate Ltd. ("Kalles"). Cushman and Kalles sought

payment of commission related to the sale of 65 Front in the amount of $349,170 (the

"Cushman Claim"). The background to the Cushman Claim can be summarized as follows:

(a) the March 21 Order provided that the Cushman Claim would be paid as a closing

(b)

cost;

the May 20 Order, subsequently classified Cushman as a Secondary Payment

Creditor; and

On June 2, 2014 and July 18, 2014, counsel for Cushman appeared to ask that the

May 20 Order be varied to classify Cushman as a secured creditor and Primary

Payment Creditor. At the July 18, 2014 hearing, Justice Brown stated that

Cushman could only vary the May 20 Order by seeking a further attendance
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before him, which it did not do. In oral comments made during the hearing,

Justice Brown made it clear that the Manager lacked jurisdiction to vary

Cushman's status as a Secondary Payment Creditor. A copy of Justice Brown's

endorsement dated July 18, 2014 is attached as Appendix "H".

32. Cushman submitted the Cushman Claim in accordance with the 65 Front Claims Process

and asserted that it was a secured, proprietary and/or unsecured creditor. The Manager reviewed

Cushman Claim and concluded that Cushman was owed a debt. The Manager also concluded

(based on advice from its counsel) that Cushman had a valid proprietary claim. However, for the

reasons described below, the Manager felt bound by Justice Brown's statement that the Manager

had no authority to vary the May 20 Order and determined that allowing the Cushman Claim as a

proprietary claim could effectively vary the May 20 Order. On this basis, the Manager

disallowed Cushman's claim.

33. Cushman asserted its proprietary claim on the basis that Front Church Properties Limited

(the "Vendor") made an irrevocable direction to its lawyer to pay the brokerages the commission

from the proceeds from the sale of the Property in the agreement of purchase and sale (the

"APS") between the purchaser of the Property and the Vendor. Cushman further asserts that an

irrevocable direction contained in the APS constitutes an equitable assignment of the

commission in favour of Cushman and that the irrevocable assignment contained in the APS

results in Cushman being the "owner" of the proceeds. Cushman's Proof of Claim is attached as

Appendix "I".

34. The Manager's counsel has reviewed the Cushman Claim together with the supporting

documents and the applicable law, and is of the view that the Cushman Claim ought to be

allowed as a proprietary claim. Based on the review of Canadian case law conducted by the
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Manager's counsel: (i) where an irrevocable direction is made with proper consideration, such

irrevocable direction is considered an equitable assignment; (ii) an irrevocable direction made

under seal (such as the direction at issue in this case) is an enforceable equitable assignment as a

seal operates to import consideration into a contract; and (iii) an equitable assignment is an

assignment of property rights, and not a security interest, giving Cushman proprietary rights to

the claimed amount against the proceeds.

35. The Manager did not allow the Cushman Claim as a proprietary claim because it is of the

view that doing so would potentially violate Justice Brown's statement that the Manager had no

authority to vary Cushman's status as a Secondary Payment Creditor. As noted above, a

proprietary claim is based on ownership of the funds in dispute. If Cushman is correct and it had

a proprietary claim on proceeds from the sale of 65 Front then its claim would defeat all

unsecured creditors of Front Church Properties and potentially some secured creditors (including

Primary Payment Creditors). The Manager's Notice of Disallowance is attached as Appendix

"J". Cushman's Notice of Dispute with respect to this disallowance is attached as Appendix "K".

36. That said, the Manager's view is that Justice Brown's May 20 Order was focussed on the

timing of payment to various claimants. The Primary Payment Creditors were paid first because

there was no dispute about their entitlement and security position. The Secondary Payment

Creditors were not paid immediately because their debts and security required further review.

Accordingly, accepting the Cushman Claim may not contravene the May 20 Order.

37. Even if accepting the Cushman Claim requires variation of the May 20 Order, the

Manager is of the view that such a variation is appropriate. As noted the Reasons for Decision

that accompanied the May 20 Order, the proceedings that lead to the sale of 65 Front were not

under the control of the Manager and were chaotic. Cushman did not receive notice of the
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hearing that resulted in the May 20 Order. Cushman did not assert a proprietary claim at the

attendances on June 2, 2014 and July 18, 2014 and so Justice Brown did not have an opportunity

to consider this claim before making the July 18 Endorsement.

38. In light of the foregoing, the Manager is of the view that the Cushman Claim should be

allowed as a proprietary claim.

C. Blue Air Mechanical Inc. ("Blue Air") and Ample Electric Inc. ("Ample")

39. Ample filed submitted a secured claim in the amount of $8,904 as part of the Front Street

Claims Process. The claim for lien was preserved by registration on title but was not perfected

within the time required by the Construction Lien Act. Accordingly, the Manager disallowed the

secured claim. The Manager's Notice of Disallowance with respect to Ample's claim is attached

as Appendix "L"

40. Blue Air filed a claim in the Front Street Claims Process asserting that it had a secured

claim in the amount of $15,394. The Manager deteitnined that Blue Air was only owed $13,560,

since it had claimed for legal costs that were not owed by Front Church Properties, and that its

claim was unsecured because it had not provided any evidence that the lien was perfected within

the time period required by the Construction Lien Act. In order to perfect a claim for lien, the

claimant must commence an action and register a Certificate of Action on title to the relevant

property all in 45 days of registering the lien on title. The Manager's Notice of Disallowance

with respect to Blue Air's claim is attached as Appendix "M".

41. In Notice of Dispute, attached as Appendices "N" and "O", Blue Air and Ample asserted

that they were prevented from perfecting their liens because, before the time for perfection had
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expired, all of the liens registered against 65 Front were expunged from title by virtue of the

vesting provisions of the May 20 Order.

42. The Manager does not accept this position. Blue Air and Ample could have issued a

Statement of Claim to perfect their liens even after the May 20 Order. Although there is no

jurisprudence considering whether an action must be commenced to perfect a lien after a lien is

removed from title by a vesting order, it is common for liens to be removed from title as a result

of the posting of security. In such cases, the lien claimant is required to commence an action to

perfect their security, even though a Certificate of Action cannot be registered on title. The

Manager is of the view that the same result should apply in this case.

D. Eng Con Construction ("Eng Con")

43. Eng Can Construction submitted a secured claim in the amount of $25,086 as part of the

Front Street Claims Process. The claim for lien was preserved by registration on title but was not

perfected within the time required by the Construction Lien Act.

44. Eng Con filed a Notice of Dispute but did not articulate any principled basis for the

dispute. Instead, Eng Con's principal advised that he was a "construction supervisor" for Rose

& Thistle and that the claim was an attempt to recover funds owed for work on the "joint

portfolio." These submissions are not relevant to the validity of Eng Con's lien and the Manager

remains of the view that Eng Con is not a secured creditor. If anything, the Notice of Dispute

casts doubt on whether Eng Con's lien would be valid even if it had been perfected (since the

claim seems to be for wages owed by Rose & Thistle), although that issue does not need to be

determined.
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E. Manager's fees and those of its counsel

45. Since its mandate with respect to 65 Front was limited to the discrete task of conducting a

claims process, the Manager sought to time spent on the Front Street Claims Process separately

from time spent on the balance of its mandate. The time spent to date on that process totals

$$21,800 as set out in as the Affidavit of Harlan Schonfeld attached as Appendix "P"

46. It was not possible for the Manager's counsel to track time spent on 65 Front separately

from the balance of its activities. The sale of 65 Front involved several court attendances where

65 Front was only one of several matters addressed. Accordingly, the Manager proposes

determining the fees to be allocated to 65 Front using a combination of the Fee Allocation

Methodology described in the 22nd Report and its actual time. In the 22'd Report, the Manager

recommended allocating a total of $35,239.33 to 65 Front for the period up to November 20,

2014. The Manager's actual fees are consistent with this amount.

47. The Front Street Claims Procedure Order does not establish a mechanism for payment of

the Manager's fees. The Manager respectfully submits that it is appropriate in the circumstances

to grant the Manager permission to pay fees allocated to 65 Front from the proceeds of the sale

of 65 Front in priority to any of the Secondary Payment Creditors. Although such payment will

reduce the amount available for distribution to creditors, it is important to note that the proceeds

from the sale of 65 Front were not sufficient to pay all of the Secondary Payment Creditors. A

claims process was required so that the sale of 65 Front could be completed and it is appropriate

that sale proceeds fund the cost of that claims process.
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F. Proposed distribution

48. The Manager has asked its counsel to review the respective priorities of the CRA,

Cushman and the other Accepted Claims. Based on the results of this review, the Manager

recommends that CRA be paid in full in priority to the other creditors. However, the relative

priority of the accepted construction lien claims and Cushman's proprietary claim appears to be

unclear based on the jurisprudence reviewed by the Manager's counsel. Accordingly, the

Manager is of the view that these priorities ought to be determined by the Court after hearing

submissions from interested parties.

49. In light of the foregoing, assuming the Court accepts the Manager's recommendation to

dismiss the Disputed Claims and pay the CRA deemed trust in priority to other creditors, the

Manager has attached as Appendix "Q" a chart showing the proposed distribution under three

scenarios depending on:

(a) if the Cushman Claim is found to have priority over the lien claimants;

(b) if the Cushman Claim is found to rank pari passu with the lien claimants;

(c) if the Cushman Claim is found to be unsecured.

V. CONCLUSION

50. For the reasons described above, the Manager respectfully recommends that the relief

sought in its Notice of Motion be granted.
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All of which is respectfully submitted this 11 day of March, 2015.

SCHONFELD C.

In its capacity
and the Judgm

Per:

anager pursuant to the Order of Newbould, J. dated November 5, 2013
and Order of Brown, J. dated August 12, 2014

Harlan Schonfeld CPA, C
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SCHEDULE "A" COMPANIES

1. Dr. Bernstein Diet Clinics Ltd.

2. 2272551 Ontario Limited

3. DBDC Investments Atlantic Ltd.

4. DBDC Investments Pape Ltd.

5. DBDC Investments Highway 7 Ltd.

6. DBDC Investments Trent Ltd.

7. DBDC Investments St. Clair Ltd.

8. DBDC Investments Tisdale Ltd.

9. DBDC Investments Leslie Ltd.

10. DBDC Investments Lesliebrook Ltd.

11. DBDC Fraser Properties Ltd.

12. DBDC Fraser Lands Ltd.

13. DBDC Queen's Comer Ltd.

14. DBDC Queen's Plate Holdings Inc.

15. DBDC Dupont Developments Ltd.

16. DBDC Red Door Developments Inc.

17. DBDC Red Door Lands Inc.

18. DBDC Global Mills Ltd.

19. DBDC Donalda Developments Ltd.

20. DBDC Salmon River Properties Ltd.

21. DBDC Cityview Lands Ltd.

22. DBDC Weston Lands Ltd.

23. DBDC Double Rose Developments Ltd.

24. DBDC Skyway Holdings Ltd.

25. DBDC West Mall Holdings Ltd.

26. DBDC Royal Gate Holdings Ltd.

27. DBDC Dewhurst Developments Ltd.

28. DBDC Eddystone Place Ltd.

29. DBDC Richmond Row Holdings Ltd.
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SCHEDULE "B" COMPANIES

1. Twin Dragons Corporation

2. Bannockburn Lands Inc. / Skyline - 1185 Eglinton Avenue Inc.

3. Wynford Professional Centre Ltd.

4. Liberty Village Properties Ltd.

5. Liberty Village Lands Inc.

6. Riverdale Mansion Ltd.

7. Royal Agincourt Corp.

8. Hidden Gem Development Inc.

9. Ascalon Lands Ltd.

10. Tisdale Mews Inc.

11. Lesliebrook Holdings Ltd.

12. Lesliebrook Lands Ltd.

13. Fraser Properties Corp.

14. Fraser Lands Ltd.

15. Queen's Corner Corp.

16. Northern Dancer Lands Ltd.

17. Dupont Developments Ltd.

18. Red Door Developments Inc. and Red Door Lands Ltd.

19. Global Mills Inc.

20. Donalda Developments Ltd.

21. Salmon River Properties Ltd.

22. Cityview Industrial Ltd.

23. Weston Lands Ltd.

24. Double Rose Developments Ltd.

25. Skyway Holdings Ltd.

26. West Mall Holdings Ltd.

27. Royal Gate Holdings Ltd.

28. Royal Gate Nominee Inc.

29. Royal Gate (Land) Nominee Inc.

30. Dewhurst Development Ltd.

31. Eddystone Place Inc.
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32. Richmond Row Holdings Ltd.

33. El-Ad (1500 Don Mills) Limited

34. 165 Bathurst Inc.

6427985
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Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR. COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR, )

JUSTICE WILTON-SOAL St E Get.- ) OF JANUARY, 2014

BETWEEN:

THE 27th DAY

74-6t-e'
DBDC SPADINA LTD.,

and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants

NORMA WALTON, RONAULD WALTON, THE ROSE & TkIISTLE GROUP
LTD, and EGLINTON CASTLE INC.

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

ORDER

THIS MOTION made by the Respondent Norma Walton for an Order that the Walton

Group and Front Church Properties Limited be permitted to negotiate and an offer acceptable to

them to complete the sale of 65 Front Street East in accordance with the details set out in

paragrap s 9 to 12 of the Affidavit of Nark Goldberg dated January 27, 2014 and corollary

relief, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Mark Goldberg sworn January 27, 2014 and the Exhibits

thereto,

DM_TOR/296967.00001/704955 , I
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SERVICE
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SCHEDULE "A" COMPANIES

1. Dr, Bornstein Diet Clinics Ltd.

2. 2272551 Ontario Limited

3. DBDC Investments Atlantic Ltd.

4. DBDC Investment Pape Ltd.

5. DBDC Investments Highway 7 Ltd.

6. DBDC Investments Trent Ltd.

7. DBDC Investments St, Clair Ltd.

DBDC Investments Tisdale Ltd.

9. DBDC Investments Leslie Ltd.

10 DBDC Investments Lesliebrook. Ltd.

11. DBDC Fraser Properties Ltd.

12. DBDC Fraser Lands Ltd.

13. DBDC Queen's Corner Io.c.

14. DBDC Queen's Plate Holdings Inc.

15. DBDC Dupont Developments Ltd.

16. DBDC Red Door Developments Inc,

17. DBDC Red Door Lands Inc.

18. DBDC Global Mills Ltd.

19. DBDC Donalda Developments Ltd.

Dlv1JCR/29
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20, DBDC Salmon River Properties Ltd.

21. DBDC Cityview Industrial Ltd.

22. DBDC Weston Lands Ltd.

23. DBDC Double Rose Developments. Ltd.

24. DBDC Skyway Holdings Ltd.

25. DBDC West Mall Holdings Ltd.

26. DBDC Royal Gate Holdings Ltd.

27. DBDC Dewhurst Developments Ltd.

28. DBDC Eddystone Place Ltd,

29, DBDC Richmond Row Holdings Ltd.

DM_TORJ296967.0000 I /7049551.1
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SCHEDULE "B" COM:PANIES

1. Twin Dragons Corporation

2. Bannockburn Lands Inc. / Skyline —11.85 Eglinton Avenue Inc.

3. Vv'ynford Professional Centre Ltd.

4, Liberty Village Properties Inc.

5, Liberty Village Lands Inc.

S. Riverdale Mansion Ltd.

7. Royal Agincourt Corp,

8. Hidden Gem Development Inc.

9. Ascalon Lands Ltd.

10. Tisdale Mews Inc.

11. Lesliebrook Holdings Ltd.

12, Lesliebrook Lands Ltd.

13. Fraser Properties Corp.

14. Fraser Lands Ltd.

15. Queen's Corner Corp.

16. Northern Dancer Lands Ltd.

17. Dupont Developments Ltd.

18, Red Door Developments Inc. and Red Door Lands Ltd.

19. Global Mills Inc,

IDMJOR/296%7.00001/7049551.1
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20. Donalda Developments Ltd.

21, Salmon River Properties Ltd.

22. Cityview Industrial Ltd.

23. Weston Lands Ltd.

24. Double Rose Developments Ltd.

25. Skyway Holdings Ltd.

26. West Mall Holdings Ltd.

27. Royal Gate Holdings Ltd.

28. Dewhurst Developments Ltd.

29. Eddystone Place Inc.

30. Richmond Row Holdings Ltd.

31. El-Ad Limited

32. 165 Bathurst Inc,

DM_TOR/296967.00,001/7049552,1
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DBDC SPADINA LTD. et aL NORMA WALTON et al.
Applicants Respondents

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

'COMMERCIAL LIST]

Proceedings commenced at TORONTO

ORDER

SCIIIBLE LAW
Adelaide Place/DBRS Tower
181 University Avenue
Suite 2200
Toronto, Ontario
MSH 3M7

Guillermo Schible (LSUC#51584B)
Tel: 416601 6813
Fax: 416 3525454
Email: guillenno@schiblelaw.com

Lawyer for Norma Walton
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Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR.

JUSTICE WILTON-SOAL .St E

BETWEEN:

)

) OF JANUARY, 2014

THE 27th DAY

DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants

NORMA WALTON, RONAULD WALTON, THE ROSE 84 THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents
d

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

ORDER

THIS MOTION made by the Respondent Norma Walton for an Order that the Walton

Group and Front Church Properties Limited be permitted to negotiate and an offer acceptable to

them to complete the sale of 65 Front Street East in accordance with the details set out in

paragraphs 9 to 12 of the Affidavit of Mark Goldberg dated January 27, 2014 and corollary

relief, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Mark Goldberg sworn January 27, 2014 and the Exhibits

thereto,

DM JOR./296967.00001/704955 .
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SERVICE

THIS COURT ORi)ERSthat也e tinc for servce of the Notice of Motion and the Motion

Record is hereby abridged so 也at this tnotion is properly retnrnable today and hereby
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SCHEDULE "A" COMPANIES

1. Dr, Bernstein Diet Clinics Ltd.

2. 2272551 Ontario Limited

3. DBDC Investments Atlantic Ltd.

4. DBDC Investment Pape Ltd.

5. DBDC Investments Highway 7 Ltd.

6. DBDC Investments Trent Ltd.

7. DBDC Investtnents St. Clair Ltd,

8. DBDC Investments Tisdale Ltd.

9. DBDC Investments Leslie Ltd.

10, DBDC Investments Lesliebrook Ltd

11. DBDC Fraser Properties Ltd.

12. DBDC Fraser Lands Ltd.

13. DBDC Queen's Corner Inc.

14. DBDC Queen's Plate Holdings Inc.

15, DBDC Dupont Developments Ltd.

16. DBDC Red Door Developments Inc.

17. DBDC Red Door Lands Inc.

18. DBDC Global Mills Ltd.

19. DBDC Donalda Developments Ltd.

DM JORC96967.00001/7049553 1
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20. DBDC Salmon River Properties Ltd.

21, DBDC Cityview Industrial Ltd.

22. DBDC Weston Lands Ltd.

23. DBDC Double Rose Developments Ltd.

24. DBDC Skyway Holdings Ltd.

25. DBDC West Mall Holdings Ltd.

26. •DBDC Royal Gate Holdings Ltd.

27. DBDC Dewhurst Developments Ltd.

28. DBDC Eddystone Place Ltd.

29. DBDC Richmond Row Holdings Ltd.

OM TOR/296967.000D1/7049551,1
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SCHEDULE "B" COMPANIES

1. Twin Dragons Corporation

2. Bannockburn Lauds Inc, f Skyline — 1185 Eglinton. Avenue Inc.

3. Wynford Professional Centre Ltd,

4, Liberty Village Properties Inc.

5. Liberty Village Lands Inc.

6. Riverdale Mansion Ltd.

7. Royal Agincourt Corp,

S. Hidden Gem Development Inc,

Ascalon, Lands Ltd.

10. Tisdale Mews Inc,

11, Lesliebrook Holdings Ltd.

12. Lesliebrook Lands Ltd.

13. Fraser Properties Corp.

14, Fraser Lands Ltd.

15. Queen's Comer Corp.

16. Northern. Dancer Lands Ltd.

17. Dupont Developments Ltd.

18. Red Door Developments Inc. and. Red Door Lands Ltd.

19. Global Mills Inc.

Dh1 TOR/2969-67. 00001 /704955! . I
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'20. Donaida Developments Ltd.

21. Salmon River Properties Ltd.

22. Cityview Industrial Ltd,

23. Weston Lands Ltd.

24. Double Rose Developments Ltd.

25. Skyway Holdings Ltd.

26, West Mall Holdings Ltd,

27. Royal Gate Holdings Ltd,

28. Dewhurst Developments Ltd.

29. Eddystone Place Inc.

30. Richmond Row Holdings Ltd.

31. El-Ad Limited

32. 165 Bathurst Inc.

DM TOR2296967,00001/7049551.1
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DBDC SPADINA LTD. et al. NORMA WALTON et al.
Applicants Respondents

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

'COMMERCIAL LIST]

Proceedings commenced at TORONTO

ORDER

SCHIBLE LAW
Adelaide Place/DBRS Tower
181 University Avenue
Suite 2200
Toronto, Ontario
WTI 3M7

Guillermo Schible (LSUCII51584B)
Tel: 416601 6813
Fax: 4163525454
Email: guillen-no@sehiblelaw.com

Lawyer for Norma Walton
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THE HONOURABLE

JUSTICE NEWBOULD

BETWEEN:

Court File No.: CV- 1 3-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

WEDNESDAY, THE 18TH

DAY OF DECEMBER, 2013

DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC,

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

ORDER

THIS MOTION, made by the Applicant, DBDC SPADINA LTD.,

and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO, for an Order granting

various relief, to be heard on December 18, 2013 was adjourned, in part, to this day;

ON READING the Notice of Application dated October 1, 2013, the Amended Notice of

Application dated October 24, 2013, the Amended Amended Notice of Application dated
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December 17, 2013, the Notice of Motion dated December 11, 2013, the Amended Notice of

Motion dated December 17, 2013, the affidavits of James Reitan sworn October 1, October 3,

October 24 and December 9, 2013 the affidavit of Dr. Stanley K. Bernstein sworn October 1, 2013,

the affidavits of Norma Walton sworn October 3 and October 31, 2013, the affidavit of Harlan

Schonfeld sworn October 1, 2013, the affidavit of Marvin Pernica sworn December 5, 2013, the

affidavit of Robert Duranceau sworn December 16, 2013, the affidavit of Jean Monardo sworn

December 16, 2013, the Affidavit of Scott Brail, sworn December 17, 2013, the Affidavit of Bruce

Shepherd sworn December 17, 2013, the Affidavit of Erle Anderson, sworn December 17, 2013

and the Exhibits attached thereto, the First Interim Report of the Inspector, Schonfeld Inc., the

Supplemental Report to the First Interim Report of the Inspector and the Exhibits thereto, the

Second Interim Report of the Inspector and the facta and books of authorities, filed, and upon

hearing counsel for the Applicants, the Respondents, the Manager and the Mortgagees and, or the

consent of the Mortgagees/ 4644.4 "—a c...786.4^4 1/46t" itsa—r"1"..444476"..'
411 r

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged so that this motion is properly returnable today and hereby dispenses

with further service thereof.

gro„, oC,01-e
2, THIS COURT ORDERS that the Applicants' motion is adjourned returnable in-J=470y ce

)0V*
tprbefore the Honourable Justice Newbould to permit cross-examination of James Reitan, Dr.

Stanley Bernstein and, if so advised, Norma Walton.

3. THIS COURT ORDERS the following interim relief pending the return of the motion:

(a) the Respondents shall not deal with the Property at 44 Park Lane Circle, without

further order of This Court;
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(b) the Respondents shall not deal with the Properly at 65 Front Street East, without

(c)

further order of This Court;

the Respondents shall provide reasonable advance written notice to the Applicants

and the Manager of any dealings with the following properties, so as to permit the

Applicants and/or Manager to seek further relief of this Court in a timely manner:

(i) 2 Kelvin Avenue, Toronto, Ontario;

(ii) 346 Jarvis Street, Toronto, Ontario;

(iii) 3775 St. Clair Avenue East, Toronto, Ontario;

(iv) 14/17 Montcrest, Toronto, Ontario;

(v) 1 William Morgan Drive, Toronto, Ontario;

(vi) 324 Prince Edward Drive, Toronto, Ontario;

(vii) 24 Cecil Street, Toronto, Ontario;

(viii) 185 Davenport Road, Toronto, Ontario;

(ix) 30 and 30A Hazelton Avenue, Toronto, Ontario;

(x) 1246 Yonge Street, Toronto, Ontario;

(xi) 777 St. Clarens Avenue, Toronto, Ontario;

(xii) 17 Yorkville Avenue, Toronto, Ontario;
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(xiii) 252 Carlton Street and 478 Parliament Street, Toronto, Ontario;

(xiv) 19 Tennis Crescent, Toronto, Ontario;

(xv) 66 Gerrard Street East, Toronto, Ontario;

(xvi) 646 Broadview Avenue, Toronto, Ontario;

(xvii) 14 College Street, Toronto, Ontario;

(xviii) 26 Gerrard. Street Est, Toronto, Ontario;

(xix) 2 Park Lane Circle Road, Toronto, Ontario;

(xx) 2454 Bayview Avenue, Toronto, Ontario; and

(xxi) 321 Carlaw, Toronto, Ontario,

out of the ordinary course of business, including encumbering or selling the

properties.

14. 7...(113
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SCHEDULE "A" COMPANIES

1. Dr. Bernstein Diet Clinics Ltd.

2, 2272551 Ontario Limited

3. DBDC Investments Atlantic Ltd.

4. DBDC Investment Pape Ltd,

5. DBDC Investments Highway 7 Ltd.

6. DBDC Investments Trent Ltd.

7. DBDC Investments St, Clair Ltd.

8. DBDC Investments Tisdale Ltd.

9. DBDC Investments Leslie Ltd.

10. DBDC Investments Lesliebrook Ltd.

11, DBDC Fraser Properties Ltd.

12. DBDC Fraser Lands Ltd.

13. DBDC Queen's Corner Inc.

14. DBDC Queen's Plate Holdings Inc.

15. DBDC Dupont Developments Ltd.

16. DBDC Red Door Developments Inc.

17, DBDC Red Door Lands Inc,

18, DBDC Global Mills Ltd.

19. DBDC Donalda Developments Ltd.

20. DBDC Salmon River Properties Ltd.

21. DBDC Cityview Industrial Ltd.

22, DBDC Weston Lands Ltd.

23. DBDC Double Rose Developments Ltd.

24. DBDC Skyway Holdings Ltd.

25, DBDC West Mall Holdings Ltd.

26. DBDC Royal Gate Holdings Ltd.

27. DBDC Dewhurst Developments Ltd.

28. DBDC Eddystone Place Ltd.

29. DBDC Richmond Row Holdings Ltd.
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SCHEDULE "B" COIVIPANIES

1. Twin Dragons Corporation

2. Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue. Inc,

3. Wynford Professional Centre Ltd.

4. Liberty Village Properties Inc.

5, Liberty Village Lands Inc.

6. Riverdale Mansion Ltd.

7. Royal Agincourt Corp.

8. Hidden Gem Development Inc.

9. Ascalon Lands Ltd,

10. Tisdale Mews Inc,

11. Lesliebrook Holdings Ltd.

12. Lesliebrook Lands Ltd.

13. Fraser Properties Corp.

14. Fraser Lands Ltd.

15. Queen's Corner Corp.

16, Northern Dancer Lands Ltd.

17. Dupont Developments Ltd.

18, Red Door Developments Inc. and Red Door Lands Ltd.

19, Global Mills Inc.

20. Donalda Developments Ltd.

21. Salmon River Properties Ltd.

22, Cityview Industrial Ltd.

23. Weston Lands Ltd,

24. Double Rose Developments Ltd.

25. Skyway Holdings Ltd.

26. West Mall Holdings Ltd.

27. Royal Gate Holdings Ltd,

28. Dewhurst Developments Ltd.

29. Eddystone Place Inc,

30, Richmond Row Holdings Ltd.

31. El-Ad Limited

32. 165 Bathurst Inc.
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DBDC SPADINA LTD., et al -and- NORMA WALTON et al.
Applicants Respondents

Court File Na:. CV-13-10280-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

PROCEEDING COMMENCED AT TORONTO

ORDER

LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP

Barristers
Suite 2600
130 Adelaide Street West
Toronto ON M5H 3P5

Peter H. Griffin (19527Q)
Tel: (416) 865-2921
Pax: (416) 865-3558
Email: pgriffm@litigate.eom

Shara N_ Roy (4995011)
Tel: (416) 865-2942
Fax (416) 865-3973
Email; sroy@fitigate.com

Lawyers for the Applicants

3313078
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THE HONOURABLE

JUSTICE NEWBOULD

BETWEEN:

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

Commercial List

)
)

FRIDAY, THE 21s1

DAY OF MARCH, 2014

DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CAS ILE INC.

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

Defendant

ORDER

THIS MOTION, brought by the Applicants for various heads of interim relief was heard

this day at 330 University Avenue, Toronto, Ontario.

ON READING the motion record, and upon hearing from counsel for the Applicants, the

Respondents and the Manager, Schonfeld Inc.,
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1. THIS COURT ORDERS that the time for service of the notice of motion and motion

record is hereby abridged so that this motion is properly returnable today and hereby dispenses

with further service.

2. THIS COURT ORDERS that the Respondents, Norma Walton, Ronauld Walton, the Rose

& Thistle Group Ltd. ("Rose & Thistle") and Eglinton Castle Inc. ("the Respondents") and any

persons having knowledge of this order are hereby prohibited from dealing in any way with

kat- cdr?
closing proceeds of sale paya le to the vendor from the sale of property known municipally as 14

College Street, Toronto, Ontario ("the Sale") without further order of this Honourable Court.

3. THIS COURT ORDERS that the Respondents, and any person having notice of this order,
lit—oFt.104.,„.446

pay the proceeds of the Salo Schonfeld Inc. to be held pending further order of this Honourable

Court.

4. THIS COURT ORDERS that subparagraph 3(c) of the Order of this Honourable Court

dated December 18, 2013 is hereby amended nune pro tune to read as follows:

(a)

--2110" 
14se-'

tfi: f"Ck'"

the Respondents shall not deal with the following properties including any

transactions involving involving the equity of the legal or beneficial owner of the lands,

without further Order of this Court:

(i) 2 Kelvin Avenue, Toronto, Ontario;

(ii) 346 Jarvis Street, Toronto, Ontario;

(iii) 3775 St. Clair Avenue East, Toronto, Ontario;

(iv) 14/17 Montcrest, Toronto, Ontario;
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(v) 1 William Morgan Drive, Toronto, Ontario;

(vi) 324 Prince Edward Drive, Toronto, Ontario;

(vii) 24 Cecil Street, Toronto, Ontario;

(viii) 185 Davenport Road, Toronto, Ontario;

(ix) 30 and 30A Hazelton Avenue, Toronto, Ontario;

(x) 1246 Yonge Street, Toronto, Ontario;

(xi) 777 St. Clarens Avenue, Toronto, Ontario;

(xii) 17 Yorkville Avenue, Toronto, Ontario;

(xiii) 252 Carlton Street and 478 Parliament Street, Toronto, Ontario;

(xiv) 19 Tennis Crescent, Toronto, Ontario;

(xv) 66 Gerrard Street East, Toronto, Ontario;

(xvi) 646 Broadview Avenue, Toronto, Ontario;

(xvii) 14 College Street, Toronto, Ontario;

(x viii) 26 Gerrard Street Est, Toronto, Ontario;

(x ix) 2 Park Lane Circle Road,"Toronto, Ontario;

(xx) 2454 Bayview Avenue, Toronto, Ontario; and

(xxi) 321 Carlaw, Toronto, Ontario,
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5. THIS COURT ORDERS that the Respondents disclose forthwith to Schonfeld Inc. all

dealings with each of the properties listed in subparagraph 3(c) of the December 18 Order

including the status of each and what transactions, if any, have been entered into since

December 18, 2013.

6. THIS COURT ORDERS that the Respondents provide written disclosure weekly by

5:00 p.m, on the Monday of each week to Schonfeld Inc. of the status of, and all dealings with,

each of the properties listed in subparagraph 3(c) of the December 18, 2013 Order.

7. THIS COURT ORDERS that the Respondents, Norma Walton, Ronauid Walton and a

representative of the Rose & Thistle Group Ltd., attend for examination under oath by the

Inspector as to their assets in light of the nonpayment of Inspector fees required by paragraph 13 of

the Order of this Honourable Court dated October 4, 2013, upon notice of examination served.

8. THIS COURT ORDERS that the Applicants are permitted to bring forward an application

for contempt of the Orders of this Honourable Court against the Respondents to be determined at

the scheduled hearing dates before this Honourable Court of May 1 and 2, 2014.

ct41' t 11'45

oN BOCW•
LE.- I DAMS

RAA

-1;t-1 "O.
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SCHEDULE "A" COMPANIES

1. Dr. Bernstein Diet Clinics Ltd.

2. 2272551 Ontario Limited

3. DBDC Investments Atlantic Ltd.

4. DBDC Investment Pape Ltd.

5. DBDC Investments Highway 7 Ltd.

6, DBDC Investments Trent Ltd.

7. DBDC Investments St. Clair Ltd.

a. DBDC Investments Tisdale Ltd.

9. DBDC investments Leslie Ltd.

10. DBDC Investments Lesliebrook Ltd.

11. DBDC Fraser Properties Ltd.

12. DBDC Fraser Lands Ltd.

13. DBDC Queen's Comer Inc.

14_ DBDC Queen's Plate Holdings Inc,

15. DBDC Dupont Developments Ltd.

16. DBDC Red Door Developments Inc.

17. DBDC Red Door Lands Inc.

18. DBDC Global Mills Ltd.

19. DBDC Donalda Developments Ltd.

20. DBDC Salmon River Properties Ltd.

21, DBDC Cityview Industrial Ltd.

22. DBDC Weston Lands Ltd.

23. DBDC Double Rose Developments Ltd.

24. DBDC Skyway Holdings Ltd.

25. DBDC West Mall Holdings Ltd.

26. DBDC Royal Gate Holdings Ltd.

27. DBDC Dewhurst Developments Ltd.

28. DBDC Eddystone Place Ltd.

29. DBDC Richmond Row Holdings Ltd.
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SCHEDULE "13" COMPANIES

1. Twin Dragons Corporation

2. Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

3. Wynford Professional Centre Ltd.

4, Liberty Village Properties Inc,

5. Liberty Village Lands Inc.

6. Riverdale Mansion Ltd.

7. Royal Agincourt Corp.

8. Hidden Gem Development Inc.

9. Ascalon Lands Ltd.

10. Tisdale Mews Inc.

11. Lesliebrook Holdings Ltd.

12. Lesliebrook Lands Ltd.

13. Fraser Properties Corp.

14. Fraser Lands Ltd.

15. Queen's Corner Corp,

16, Northern Dancer Lands Ltd.

17. Dupont Developments Ltd.

18. Red Door Developments Inc. and Red Door Lands Ltd.

19. Global Mills Inc.

20. Donalda Developments Ltd.

21. Salmon River Properties Ltd.

22. Cityview Industrial Ltd.

23. Weston Larrds Ltd.

24. Double Rose Developments Ltd.

25. Skyway Holdings Ltd.

26, West Mall Holdings Ltd.

27. Royal Gate Holdings Ltd.

28. Dewhurst Developments Ltd.

29. Eddystone Place Inc.

30. Richmond Row Holdings Ltd.

31. El-Ad Limited

32. 165 Bathurst Inc.
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DBDC SPADINA LTD., and those corporations listed on Schedule A hereto -and- NORMA WALTON et al.
Applicants Respondents

Court File No. CV-13-10280-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

PROCEEDING COMMENCED AT TORONTO

ORDER

LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP

Barristers
Suite 2600
130 Adelaide Street West.
Toronto ON 1\,15 fit 3P5

Peter H. Griffin (19527Q)
(416) 865-2921

Fax (416) 865-3558
Email: pgriffiMil;litigate.com

Shara N. Roy (4995014)
Tel: (416) 865-2942
Fax (416) 865-3973
Email: sroyql itigate.com

Lawyers for the Applicants

3458833
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CITATION: DBDC Spadina Ltd. v, Walton, 2014 ONSC 3052
COURT FILE NO.: CV-13-10280-00CL

DATE: 20140520

SUPERIOR COURT OF JUSTICE — ONTARIO

COMMERCIAL LIST

RE: DBDC Spadina Ltd, and Those Corporations Listed on Schedule A Hereto,
Applicants

AND:

Norma Walton, Ronauld Walton, The Rose & Thistle Group Ltd, and Eglinton
Castle Inc., Respondents

AND:

Those Corporations Listed on Schedule B Hereto, To Be Bound by the Result

BEFORE: D. M. Brown J.

COUNSEL: P. Griffin and S. Roy, for the Applicants

N. Walton, in person

M. Dunn and J. LaBine, for Schonfeld Inc., Manager and Inspector

C. Lax, Q.C. and P. Fruitman, for 2313798 Ontario (14 College St.; 66 Gerrard St,
East)

D. Brooker, for Collins Barrow (Toronto) Limited, court-appointed receiver of
Global Mills Inc.

A. Zweig, for Abaco Glass, a 65 Front Street East lien claimant

HEARD: May 6 and 16, 2014

REASONS FOR DECISION

I. SUMMARY OF THE MOTIONS

[1] These motions by the applicants and respondents deal with further issues in the on-going
litigation between Dr. Bernstein and the respondents, Norma and Ronauld Walton (and their
companies), concerning their accounting for funds invested by Dr. Bernstein and his companies
with them,
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[2] In a separate, handwritten endorsement I gave directions for the scheduling of sale
approval motions by the Manager, Schonfeld Inc., and a lift stay motion by a mortgagee of 1485
Dupont Street, Toronto.

[3] Three motions were brought by the applicants and respondents.

[4] First, on March 21, 2014, Newbould J. made an order that any proceeds from the sale of
14 College Street, Toronto (the "College Street Property"), be paid to the Manager "net of
mortgage payments", When the sale approval motion came before me, the applicants raised an
issue about the validity of the third mortgage on the College Street Property held by 2313778
Ontario Ltd. ("231"). By approval and vesting order made April 2, 2014, I authorized the
closing of the sale transaction, but deferred the issue of the payment of the 231 Mortgage until
the return of Newbould J. Part of the sales proceeds were placed into the hands of the Manager.

[5] That issue ultimately has come back before me for disposition, and the applicants have
moved for orders that the mortgages held by 231 on the College Street Property and 66 Gerrard
Street East, Toronto (the "Gerrard Street Property"), "did not constitute charges on the properties
and are not in priority to the interests claimed by the Applicants". As well, the applicants have
sought: (i) to have the remaining proceeds from the sale of College Street to continue to be held
in trust by the Manager until the hearing of the applicants' broader motions in mid-July; and, (ii)
to discharge the 231 mortgage from the Gerrard Street Property, with the sale of that property to
proceed.

[6] 231 submitted that the applicants' motion should be dismissed, with payment of its
substantial indemnity costs, together with 15% interest on its mortgage over 14 College Street
from April 2, 2014 until the date the funds fiom that mortgage are paid to 231.

[7] Second, the respondent, Norma Walton (hereafter "Walton"), has moved for an order
approving the sale of 66 Gerrard Street East, together with ancillary orders as follows:

(i) an order preventing the Manager from taking steps to collect the remainder of monies
due to it under this Court's costs order of November 5, 2014, pending the sale of the
Gerrard Street Property;

an order preventing 231, the second mortgagee on the Gerrard Street Property, from
moving to power of sale the property because the monies due to it under the mortgage
have been paid to the Manager from the closing proceeds from the sale of the College
Street Property; and,

(iii) an order that the monies held in trust by the Manager from the sale of the College
Street Property be paid in full to 231, the third mortgagee of the College Street
Property, and the third mortgage then be discharged.

[8] Third, Walton has moved for the approval of the sale of the property at 65 Front Street
East or, more specifically, the distribution of the proceeds of that sale,
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II. THE APPLICANTS' CHALLENGE TO 231'S MORTGAGES

A. The properties in question

[9] Ronauld and Norma Walton own all the issued and outstanding shares in College Lane
Ltd., which owned the property at 14 College Street, Toronto, and in Gerrard Church 2006 Inc.,
which owns the property at 66 Gerrard Street East.

[10] College Lane Ltd. acquired the College Street Property on July 5, 2011 for $5,6 million.
Three mortgages were registered against the property: (i) Rocco Marcello ($5 million); (ii)
Stephen Handelman ($750,000); and, (iii) 231 ($1.35 million). Walton deposed that they
purchased the property in 2011 without any funding from the Bernstein Group and no monies
from the Don Mills Mortgages were used for the property.

[11] Gerrard Church 2006 Inc. owns the Gerrard Street Property, The Waltons acquired the
property in late 2009 using a company called The Old Apothecary Building Inc. through a share
purchase from the registered owner. Perimor holds a first mortgage of approximately $4.25
million, arid 231 a collateral second mortgage of $1.35 million. Walton deposed that the
purchase had been made without Bernstein Group involvement, except as mortgagee, and that
mortgage had been paid off.

B. The issue in dispute

[12] On November 26, 2014, College Lane and Gerrard Church 2006 granted collateral
debentures to 231 in the amount of $1.35 million each which were registered against title to both
the College and Gerrard Street Properties.

[13] The applicants took the position that by seeking to enforce the collateral mortgages, 231
and the Waltons were attempting "to make 14 College Street and 66 Gerrard liable for mortgages
that were granted without consideration to the corporate owners", and the applicants sought to
declare both charges void as against them and others pursuant to section 2 of the Fraudulent
Conveyances Act.'

[14] The larger context in which that claim by the applicants was made can be found in their
Amended Amended Notice of Application doted December 17, 2013, where the applicants
pleaded that the respondents owned the College and Gerrard Street Properties and numerous
"Other Properties", and went on to allege that the respondents had diverted $22 million in
proceeds from the Schedule B Companies in which the applicants had invested into the Other
Properties. The applicants seek certificates of pending litigation and blanket charges over all of
the Other Properties, a motion which will be heard in July. As set out in their factum, the
applicants seek a tracing of their funds into the College and Gerrard Street Properties and
constructive trusts in respect of both properties in their favour.

R.S.O. 1990, c. F.29
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[15] 231 submitted that there was no evidence that by granting the two mortgages the Waltons
had intended to delay or defraud the applicants. Further, there was a legitimate business purpose
for the transaction and valuable consideration was provided. Moreover, 231 had no knowledge
of the applicants' claims in respect of the two charged properties at the time the encumbrances
were granted.

C. The legal framework in which to analyze the dispute

[16] Section 2 of the Fraudulent Conveyances Act (the "FCA") provides:

2• Every conveyance of real property or personal property and every bond, suit,
judgment and execution heretofore or hereafter made with intent to defeat, hinder, delay
or defraud creditors or others of their just and lawful actions, suits, debts, accounts,
damages, penalties or forfeitures are void as against such persons and their assigns.

Sections 3, 4 and 7(2) of the FCA deal with circumstances where the conveyance was made upon
consideration:

3• Section 2 does not apply to an estate or interest in real property or personal property
conveyed upon good consideration and in good faith to a person not having at the time of
the conveyance to the person notice or knowledge of the intent set forth in that section,

4• Section 2 applies to every conveyance executed with the intent set forth in that section
despite the fact that it was executed upon a valuable consideration and with the intention,
as between the parties to it, of actually transferring to and for the benefit of the transferee
the interest expressed to be thereby transferred, unless it is protected under section 3 by
reason of good faith and want of notice or knowledge on the part of the purchaser.

• • •

7(2) No lawful mortgage made in good faith, and without fraud or covin,2 and upon good
consideration shall be impeached or impaired by force of this Act, but it has the like force
and effect as if this Act had not been passed.

[17] As put by Sedgwick J. in Dapper Appel. Holdings Limited v. 895453 Ontario Limited
(c. o. b. Dunn's Famous Delicatessen):

If the court is satisfied that a conveyance is made with intent on the part of the grantor• to
defeat, hinder, delay or defraud creditors and others, the parties to the conveyance (the
grantor and the grantees) must show that it was made for good consideration and good
faith and to a person (or persons) who was (or were) without notice or knowledge of the

2 "COVill" is not a word often seen these days, but traces its legal pedigree back to the 1360 Statute of Labourers. It
referred to a secret agreement to cheat and defraud, or what today we would refer to as a conspiracy or collusion to
cheat and defraud.
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grantor's fraudulent intent. Bank of Montreal v. Jory (1981), 39 C.B.R. (N,S,) 30 (B.C.
S.C.). Otherwise, the conveyance is void against creditors of the grantor.3

In Canadian Imperial Bank of Conrrrrer•ce v. Graat4 the trial judge stated:

In a fraudulent conveyance action there must be proof of fraudulent intent, If the
conveyance is made for nominal or no consideration the Court need only consider if there
is fraudulent intent on the part of the transferor whereas if there is consideration the
transaction can be found to be fraudulent if there is fraudulent intent on the part of both
the transferor and transferee.

[18] The presence or absence of "good consideration" in a conveyance, such as the granting of
a mortgage, determines whether the court examines only the intention of the transferor, or that of
both the transferor and transferee, In their facturn and at the hearing the applicants advanced the
argument that neither collateral charge granted to 231 was supported by consideration, so one
need only examine the intention of the transferor, effectively Walton. Applicants' counsel
acknowledged that should the court find the existence of "good consideration", it would be a
difficult task to establish that 231 was not a good faith purchaser with want of notice of any
impermissible intention by the transferor•

[191 Given the centrality of the issue of "good consideration" to the challenge to the two
charges, I intend to first review the law on "good consideration" within the context of the
Fraudulent Conveyances Act, Since the issue of consideration must be looked at within the
entire context of any commercial transaction, I will then review the evidence about the
transaction which led up to the granting of the two charges. Finally, I will determine whether the
two charges were supported by "good consideration" within the meaning of the FCA.

D. The law concerning "good consideration" under the Fraudulent Conveyances Ad

[20] A fulsome discussion of the meaning of "good consideration" within the context of the
Fraudulent Conveyances Act was given by Belobaba T. in Feher• v. Healey:

The law of consideration, as it applies to fraudulent conveyances, can be summarized as
follows. "Good consideration" means valuable consideration. It has to be more than just
natural love and affection. Normally, courts are not concerned with the adequacy of
consideration, only that there is some consideration for the agreement to be binding.
Thus, binding agreements are often made for a consideration of one dollar.

Where, however, a transaction is attacked as a fraudulent conveyance, the court is
required to examine the adequacy of the consideration. Although the courts do not weigh
the adequacy of consideration "in too nice scales", nominal or grossly inadequate

3 1996 CanLIT 8253 (ON SC), para. 57,
4 (1992), 5 B.L.R, (2d) 271 (Ont. Gen. Div.), para. 43; affirmed (1997), 44 C.13,R, (3d) 161 (Ont. C.A.). See also
Cybernetic &change, Inc, v, J.C.N. Equities Ltd, [2003] O.J. No. 4947 (S.C.J.), para. 220.
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consideration is not sufficient and can be an indication or badge of fraud, The court's
examination of adequacy is thus an attempt to ensure that there is a bona fide exchange
and a reasonable quid pro quo for the impugned transfer of property: see generally
Springman, Stewart and MacNaughton, Fraudulent Conveyances and Preferences (1994)
at pages 14-22 to 14-29, and Re Dougmor• Realty Holdings Ltd., [1967] 1 O.R. 66 (Ont.
H.C.J.)

Counsel for Paloma submits that the "good consideration" requirement is easily satisfied
because Paloma agreed to waive any future claims for child or spousal support, The case
law is clear that the settlement of a matrimonial dispute or the giving up of a claim for
spousal or child support can constitute good and valuable consideration for the transfer of
a matrimonial home: Austin Marshall Ltd. v. Bennie, [1985] O.J. No, 1736 (Ont. H.C.J.);
Caldwell and Cowney v. Simms and Simms, (1995) 11 R.F.L. (4th) 28 (11,C.S.C,); and
Springman et al., supra, at 14-25, note 62, and eases cited therein,s

[21] Other cases have spoken in terms of "valuable and more than nominal" consideration,6
and in Waxman v. Waxman Farley J. observed that "good consideration must be interpreted as
more than 'consideration' but rather something which is arguably in the range of fair market
value. 7 That comment was made in the context of additional findings by Farley J, that the
transfer in question had lacked any good faith and one person had acted on both sides of the
transaction.

[22] Another theme can be found in the jurisprudence about consideration, albeit not
specifically in the context of the FCA. In Fred T Brooks Ltd. v. Claude Neon General
Advertising Ltd. the Ontario Court of Appeal, in considering whether consideration supported an 
agreement, stated that "consideration need not be a benefit to the promisor":

It is sufficient if the promisee does some act from which a third person benefits and
which he would not have done but for the promise or some act which is a detriment to the
promisee",8

Professor Waddams picked up on this point in the Sixth Edition of his text, The Law of
Contracts, when discussing the concept of consideration: "the exchanged act or promise need
not, however, be of benefit to the promise', and he proceeded to give the example of the
promise of a guarantee,9

[23] Perhaps it would be useful to put this discussion about "good consideration" in the larger•
context of the purpose of fraudulent conveyance statutes, Springman, Stewart and Morrison, in

5 [2006] O.J. No, 3450 (S.C.J.), paras. 44 to 46.
6 Salna v. Hie (2007), 88 O.R. (3d) 202 (S.C.J.), para. 36, affirmed 2008 ONCA 677.
7 (2005), 10 B.L.R. (4th) 315 (Ont, S.C,J,), para. 22.
8 [1932] 2 D.L.R. 45 (Oa C.A.), para. 8.
9 S.M, Waddams, The Law of Contracts, Sixth Edition (Toronto: Carswell, 2010), §122.
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their text, Frauds on Creditors: Fraudulent Conveyances and Preferences,1° when talking about
the linkage between the consideration given, the transferee's fraud and the invalidity of the
transaction, quoted from a late 19th Century American text to set out the rationale behind the
principle governing the legislation's safe-harbour provision:

The proviso is general. It exempts any conveyance upon good consideration and bona
fide to any person not having notice of the fraud or collusion from the effect of the
statute. Its benefits therefore extend to any bona fide purchaser for valuable
consideration, whether he purchases from the fraudulent grantor or the fraudulent
grantee. The great object of the law is to afford certainty and repose to titles honestly
acquired. It is of no public utility to destroy titles so acquired on account of the taint of a
prior secret fraud, which may be unsuspected and unknown, and which, probably, no
diligence could detect. A purchaser who pays a fair price for an ostensibly fair title
without notice of any latent fraud in any previous link of the title has a higher equity than
the creditors.11

E. The evidence regarding the transactions in which impugned mortgages were granted

[24] Against that background, let me review in detail the transactions which gave rise to the
two impugned charges. The first in time involved the October 21, 2013 closing of a share
purchase transaction, which I will refer to as the "October Transaction", The second, a few
weeks later, concerned November 26 amendments to that transaction, which I will call the
"November Amending Transaction".

E.1 The October Transaction: the contemporaneous closings of the Yonge Street Property
purchase and the Carport share purchase

[25] The genesis of the impugned mortgages lay in dealings concerning another property,
1027 Yonge Street (the "Yonge Street Property"). According to Eric Silverberg, the President of
231, on July 5, 2013, Carport Realty Holdings Inc., a single-purpose entity incorporated by
Silverberg, had entered into an agreement of purchase and sale with 1110359 Ontario Limited to
purchase the Yonge Street Property for $9 million, The due diligence period had commenced on
July 5 and was set to expire 45 days later, A subsequent amendment to the APS set the closing
for 60 days after the expiry of the due diligence period, or at around October 19, 2013,

[26] Ms. Walton approached Silverberg about the Yonge Street APS, and in a September 17,
2013 letter of intent offered to purchase the shares of Carport for $2.2 million. The Yonge Street
APS was an asset of Carport. Under the LOI, the buyer of the Carport shares would be The Rose
and Thistle Group Ltd. — a Walton company - in trust for a company to be incorporated.
According to the LOI, the objective of the transaction would be to acquire the shares
contemporaneously with the closing of the Yonge Street APS. Rose and Thistle would be

1° M,A, Springman, G.R. Stewart and J.J. Morrison, Frauds on Creditors: Fraudulent Conveyances and Preferences
(Toronto: Carswell, loose-leaf).
11 p. 14-2.
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responsible for payment of 100% of the purchase price of the Yonge Street Property. Silverberg
accepted and signed back the LOI on September 18, 2013,

[27] Silverberg deposed that although the LOI initially contemplated that Rose and Thistle
would acquire the shares of 231 - the company to which the Yonge Street APS would be
assigned - he received accounting advice that the most tax-efficient method would be to have
Rose and Thistle acquire the Carport shares, not the 231. shares. He asked Walton to so change
the structure of the transaction. She agreed, on two conditions: (i) the granting of an indemnity
by 231 in respect of a potential third party claim over the Yonge Street Property; and (ii)
allowing $1 million of the $2.2 million share purchase price to be paid in three installments over
two years. Silverberg recalled that he had initially proposed the deferral of a million dollars of
the purchase price,12

[28] In the result, the closing of the sale of the Yonge Street Property occurred simultaneously
with the transfer of Carport's shares on October 21, 2013, On the closing McCarthy Tetrault
acted for 231/Carport, and Devry Smith Frank LLP acted for The Rose & Thistle and the
Waltons.

[29] The share purchase was structured such that 231, as the owner of all Carport shares, sold
those shares to The Rose & Thistle under an October 21, 2013 Share Purchase Agreement, and
The Rose & Thistle assigned all of its interest in the Share Purchase Agreement to Ronauld and
Norma Walton•

[30] Silverberg deposed that prior to the closing he had been provided with a net worth
statement of the Waltons which showed them having $217 million in equity.

[31] An October 21, 2013 Indemnity and Arrangement Agreement ((IAA") amongst 231,
Carport and the Waltons set out the supplemental terms for the share purchase, including the
indemnity from 231 against any "litigation claim".

[32] Also, the IAA amended the share put•chase price payment terms. The SPA had required
the payment of $500,000 prior to closing, and the balance of $1.7 million on closing. The IAA
amended the term dealing with the amount due on closing, so that the Waltons were required to
pay $1 million in three tranches over• the next two years, with the first payment due 45 days
following closing, or about December 5, 2013. The Waltons, as purchasers, were to deliver a
promissory note in the amount of $1 million as well as a share pledge agreement for the Carport
shares. Section 3.4 of the IAA concluded by stating:

The Note shall contain a provision whereby it shall become due and payable upon the
sale of the Real Property [i.e. the Yonge Street Property] or any part thereof.

[33] Some correspondence had passed between the parties and their counsel prior to the
closing about the nature of the security for the obligation to pay the balance of the share purchase

12 Transcript of the cross-examination of Eric Silverberg conducted May 4, 2014, Q. 50,
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price. The vendor, 231, wanted a pledge of all the Carport shares, to which the Waltons agreed.
The Waltons had offered a second mortgage on another property instead of the share pledge,
Walton's email of October 20 suggested closing on the basis of the share pledge "and that after
closing [Jamie] look at whether he wants to exchange that security with the second mortgage we
have offered on 252 Carlton..." The next day, October 21, her counsel, Todd Holmes, wrote to
Silverberg's counsel at MeCarthys stating:

We will not agree to either of your "wants". We have agreed to your request for a pledge
of all 100 common shares. We have offered you a second mortgage instead of a pledge.
We are done. It's the day of closing.

Following closing, you and Eric cau decide whether you wish to exchange the pledge for
a second mortgage on 252 Carlton Street, Norma is listing the property for sale for $3.5
million this week with Colliers. The property has an existing first mortgage with
Equitable Trust with about $1,7 million outstanding under it. We can arrange the second
mortgage after closing which offers security superior to the pledge. We await your early
reply.

[34] In the result, Norma and Ronauld Walton executed a Share Pledge Agreement dated
October 25, 2013 in favour of 231 under which they granted a security interest in the Carport
shares. However, the IAA which the parties had executed, specifically contemplated, in Section
3.5(f), the future exchange of security:

3.5(f) The Purchasers [Le. the Waltons] shall have the right to substitute other security as
security for the payment of the Note, provided such substituted security is satisfactory to
the Vendor [i,e, 231] in its sole, subjective and absolute discretion,

[35] The events of default contained in the Share Pledge Agreement included the "due on
sale" provisions in the promissory note accelerating payment of the debt upon the sale of the
Yonge Street Property.

E.2 The November Amending Transaction

[36] On November 5, 2013, Newbould J. had released his decision appointing the Manager
over the Schedule B Properties in which the applicants had invested.

[37] On November 6, Walton emailed Silverberg proposing a change in the payments due
under the SPA:

We are proposing to change the timing of the share escrow for hopefully mutual benefit.
We anticipate we will be quite flush at the beginning of February 2014. We have also
made our own enquiries and are comfortable with the ongoing risk of litigation." Hence
we propose to pay you the full $1 tnillion all at once on February 1, 2014, thus delaying

13 That is, the litigation in respect of which 23 l had given its indemnity.
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the payment from 4st December 5'1' to February but paying the full amount on February
ist, Let me know if agreeable and we'll have the lawyers amend the documents
accordingly,

[38] Shortly thereafter Silverberg was informed by his counsel that an emir had occurred in
the statement of adjustments for the October 21 closing and, in fact, an additional $350,000 was
owed to 231 by the Waltons under the SPA. That brought the total amount outstanding for the
Carport shares to $1.35 million. Silverberg asked for payment of the $350,000; he deposed that
Walton advised she would prefer to add the additional $350,000 to the repapered security.
Walton did not tell him that she lacked the money to pay him the additional amount at that
time.14 On this point the following exchange occurred during the cross-examination of
Silverberg:

119, Q. All right, and you say there was no discussion about whether they had the ability
to pay you at that time?

A. No, they had already indicated a strong preference. They were contemplating closing
two properties as I recall. I believe the numbers, if you combine the two, were
somewhere close to 20 million dollars. So they were trying to put off this debt in order to
do those deals, and I, you know, with the expedited payout, was happy to say yes.

120. Q. Was the idea that they had a couple of deals coming up, that they would be flush,
as I think Ms. Walton puts it in her email to you, and therefore, you could expect the
money down the road?

A. She indicated to me that she was doing, closing deals in the near term, at this time,
November, December, and then, yes, would have...1 think the word was "flush" come
early new year.

[39] Silverberg agreed to this proposal, deposing:

I agreed to Ms. Walton's proposal as it meant relief from the indemnity and recovery of
the entire balance owing within a couple of months rather than a couple of years,

As Silverberg put it on his cross-examination: "I was going to get the...$1,350,000, „in about
two months rather than two years".15

[40] The details of the negotiations which fleshed out the share purchase amending agreement
were as follows. On November 16 Silverberg entailed Walton: "I will agree to the terms
requested below [in the November 6 email] if you will post security in the form of a lst or 211̀ 1
property mortgage that comes due concurrently with the $1 million payment in February".16 On

14 Silverberg CSC, QQ. 106-109.
15 Silverberg CX, Q. 130,
16 At that point of time -Walton had negotiated a conditional sale of the College Street Property which was scheduled
to close at the end of January, 2014.
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November 17 Walton responded; "That would work assuming the mortgage replaced the share
pledge. Walton proposed putting a second mortgage on property they owned at 252 Carlton.
Silverberg replied:

Mortgage can replace the share pledge, I don't know the debt/equity structure of any of
30 & 30A Hazelton, 32 Atlantic or Front and Church but for obvious reasons I like the
dirt. Would any of these work in substitute for Carlton?

[41] Then, in a November 19 email entitled "proposed change to share escrow", Silverberg
informed Walton that he was prepared to accept a second mortgage on 66 Gerrard as security for
the $1 million owed in February, 2014 subject to his counsel's "approval on terms and
diligence". That day Orzech, Silverberg's lawyer, mailed Walton; "I assume this is not one of
the assets where you have a partner and the partner's consent is needed for the 2nd charge, What
is the approach with the first lender vis a vis getting or not getting consent for the second mtg."
Walton entailed her lawyer, copying Silverberg's, the following regarding 66 Gerrard:

Let [Silverberg's counsel] know that the first mortgage lender will likely not consent to
the second so he'll need to just register the second mortgage knowing that. Also let
[Silverberg's counsel] know this is not subject to the partnership but is our asset alone.

The property is currently listed for sale with Noah Rechtsman and we anticipate it will be
under conditional contract of sale sometime in the next three weeks, with closing to occur
in February.

[42] On November 20 Silverberg's counsel informed Walton that they required a simple
limited recourse guarantee by the owner of Gerrard Street guaranteeing the liabilities of. the
Waltons under the $1 million note with a "plain vanilla collateral mtg" securing the obligations
of the guarantor. Walton responded: "Works for me", subject to her counsel's comments.

[43] On November 21, Silverberg's counsel circulated a draft amending agreement, the
purpose of which was "to update the arrangement agreement to: (i) remove the litigation
indemnity; (ii) replace the share pledge with the new mortgage/guarantee and (iii) update the
Note language to reflect the Feb 2014 payout; (iv) terminate the share pledge agreement and
related escrow agreement". As well, counsel sent around a "limited recourse guarantee by
Gerrard Church 2006 Inc." and proposed sending a collateral charge later that day.

[44] Further discussions ensued, with Silverberg advising his counsel on November 22 that he
had spoken with Walton and had come to the following resolution:

1) if Norma can pay out the $350,000 missing from the closing she will, „as soon as the
funds are available (in advance of February

2) we will do a collateral 2nd mortgage for $1,350,000 on each of Gerrard and Norma's
property on College. College has been sold conditionally, and you get the pin etc. from
[Walton's counsel]

At the same time Silverberg was advised by Walton that the conditional sale of the College
Street Property was scheduled to close on January 31 "assuming it firms up", with a sale price of
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$S million and total debt registered against the property of $5.75 million. Silverberg replied that
he had presumed his mortgage on College Street would be a second, and he requested from
Walton information about leases, the first and second mortgages, and environmental matters.
Walton provided that information on November 23.

[45] On November 25 Walton's counsel advised Silverberg's that the 1027 Yonge Street draft
documents were fine, with the exception of a small change to the proposed amending agreement.

[46] The November Amending Transaction closed on November 26, 2013. It was papered by
231, Carport and the Waltons entering into an Amending Agreement made as of November 17,
2013, signed on November 25 and 26, and stated to be effective as of October 25, 2013, under
which the amount of the Promissory Note was increased to $1.35 million (the "Second Note")I7.
Section 3.5 of the IAA, which dealt with the security to be given for the outstanding amount, was
amended to read as follows:

To secure the obligations of the Purchasers under the Note, they shall cause Gerrard
Church 2006 Inc, and College Lane Ltd. to respectively deliver a limited recourse
guarantee of the purchaser's obligations under the Note and each guarantee shall be
secured by a collateral debenture, each in the amount of $1,350,000 on the properties
municipally known as 66 Gerrard Street, Toronto, Ontario and 14 College Street,
Toronto, Ontario...

As well, section 3 of the Amending Agreement declared the Share Pledge Agreement to be "null
and void, of no further force or effect, and no party thereunder shall have liability to another
party under such agreements following the date hereof. All shares of the Corporation delivered
under such agreement shall be returned to the Purchasers concurrent with the execution and
delivery of this Agreement"

[47] The Second Note stated that the entire principal amount would become due and payable
upon the occurrence of any "event of default" as defined in the two collateral debentures, both of
which referred to "events of default" as "such term is defined in the Guarantee". The
replacement of the First Note by the Second Note and the cancellation of the Share Pledge
Agreement meant that the sale of 1027 Yonge Street by the Waltons would not trigger any
obligation by them to pay 231 the entire ainount of the indebtedness prior to February 1, 2014.

[48] Collateral demand debentures were executed by both College Lane Ltd. and Gerrard
Church 2006 Inc. in the amounts of $1.35 million. Charges in that amount were registered on
both properties on November 26, 2013. The consent of the prior mortgagees was not obtained
before registration, but according to Silverberg's transaction counsel, when they were advised
about the subsequent registrations they raised no issues.

[49] Walton provided a December 4, 2013 resolution of the Carport directors approving the
issuance of the October 25, 2013 Second Note for $1.35 million in favour of 231.

17 Executed and delivered on October 25, 2013.
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[50] The Waltons did not pay the remaining $1.35 million under the Share Purchase
Agreement on February 1, 2014, 231 made formal demand on the Second Note on February 6,
2014 and on February 27 informed College Lane Ltd. that it would initiate mortgage
enforcement proceedings unless payment in full was made by February 28, which it was not, A
notice of power of sale was served,

E.3 Subsequent dealings with the Yonge Street Property by Carport/the Waltons

[51] After the closing, Carport changed its name to Roxborough Properties Ltd, By
agreement of purchase and sale dated December 1 1, 2013, Roxborough agreed to sell the Yonge
Street Property to Old Stonehenge Urban Properties Inc. for $15 million, an amount reduced on
January 30, 2014 to $14.25 million. After acquiring the Yonge Street Property, Roxborough
registered debt of $12,115 million against title. The sale to Old Stonehenge closed around
February 4, 2014. The debt the Waltons owed to 231 was not satisfied out of the closing
proceeds.

F. Analysis of the "good consideration" issue

[52] The applicants contended that the granting of the collateral charges on the College and
Gerrard Street Properties was not supported by "good consideration" because neither of the
companies which granted the charges had benefited from the November Amending Transaction.
I do not accept that submission.

[53] The applicants acknowledged, quite properly, that they could riot attack the bona fides of
the first, October Transaction, There is no doubt that the October Transaction was an arm's-
length transaction between two parties for good and valuable consideration.

[54] The applicants, in effect, wished to draw a line after the October Transaction and to
examine the November Amending Transaction on a stand-alone basis. In my view such an
approach would do violence to the commercial context in which that latter transaction took
place. Any analysis of a transfer or conveyance, such as a mortgage, under the Fraudulent
Conveyances Act must be undertaken by looking at the entire commercial context in which the
impugned transaction arose.

[55] In the present case, prior to the closing of the October Transaction the parties had
discussed the possibility of exchanging the share pledge security granted to 231 for a mortgage
on a property owned by the Waltons. That discussion was reduced to a formal contractual
entitlement enjoyed by the Waltons, as reflected in Section 3.5(f) of the IAA:

3.5(f) The Purchasers [i,e. the Waltons] shall have the right to substitute other security as
security for the payment of the Note, provided such substituted security is satisfactory to
the Vendor [i.e, 231] in its sole, subjective and absolute discretion,

[56] Several issues between the parties arose following the closing of the October Transaction.
As a result, the parties negotiated a multi-faceted amendment to their agreement and the
adequacy of the consideration for the charges must be assessed in light of that entire package of
amendments. Specifically, under the Amending Agreement:
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(i) The obligations of the Waltons to 231 increased by $350,000 as a result of the
adjustment error on the October closing;

(ii) The Waltons gained greater flexibility in dealing with the acquired Yonge Street
Property because 231 was prepared to untether the obligation to pay the amount under
the Note from the sale of that property;

(iii) But, in return for the deferral of the December payment under the Note and the
greater flexibility they gained to deal with the Yonge Street Property, the Waltons
agreed to accelerate the payment of the entire debt, with the Second Note requiring
payment in full by February 1, 2014; and,

(iv) 231 exchanged the security for the outstanding debt from the pledge of the Carport
shares to the two collateral debentures charged against the College and Gerrard Street
Properties. The obligations of the Waltons under the Second Note to pay 231 the debt
of $1.35 million thereby became secured by the collateral debentures granted by the
two companies which owned those properties. Looked at another way, 231 released
the security it enjoyed over the Yonge Street Property through the Share Pledge
Agreement in favour of faster repayment of the debt secured by mortgages over the
College and Gerrard Street Properties.

[571 Silverberg described the effect of the Amending Agreement on 231 as follows:

As a result of the Amending Agreement, 231 Ontario was in no better position than it was
at Closing, The original intention was for 231 Ontario to have received $1,2 million in
cash and a $1 million receivable secured by mortgages and a promissory note bearing a
15 percent annual interest rate. However, because of the error on the Statement of
Adjustments, $350,000 of the $1.2 million that was to have been paid at Closing was now
secured along with the $1 million receivable, The real benefit to 231 Ontario from the
Amending Agreement was the acceleration of the repayment schedule, froin two years to
two months.

I agreed to the Amending Agreement because it meant getting paid in two months rather
than two years, I agreed at the same time to change the security over the Walton's debt
to reflect the parties' original intention at the time of the IAA of securing that debt with
mortgages.

[581 The grant of the collateral debentures to 231 was linked contractually to the un-impugned
October Transaction — the Waltons exercised the right specifically granted to them under the
IAA to exchange security post-closing. They did so by substituting one asset group which they
wholly controlled — the assets owned by College Lane and Gerrard Church 2006 — for another —
the shares of Carport, and they did so as part of an amending agreement in which both sides — the
Waltons and 231 •- received benefits,
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[59] Looking at the issue of consideration from a technical point of view, Professor Waddams
has written that "the exchanged act or promise need not, however, be of benefit to the promisor".
18 Nor does FCA s. 3 stipulate that the consideration be exchanged only with the transferor.

[60] But a technical exatnination of the issue of consideration should not be the starting point.
Instead, the examination of the presence or absence of consideration for any conveyance must be
alive to the commercial realities of the specific context. Here, the owners of the two property-
owing corporations — the Waltons caused their corporations to grant the charges because they
saw benefit in the November Amending Transaction to the overall portfolio of real estate
companies of which they were the owners and which they were managing as a collective. That is
hardly surprising commercial conduct for a group of closely-held companies directed by
common minds, so the mere fact that the specific entity which granted the mortgage did not
receive a direct benefit is not sufficient reason, in and of itself, to find that no consideration
supported the transaction. To examine the issue of consideration simply at the corporate level of
College Lane and Gerrard Church 2006 would ignore the commercial reality in which the
October and November Amending Transactions took place and, in my view, would result in a
distorted legal analysis.

[61] The applicants' counter-parties under their investment contracts were the Waltons
personally, While the applicants enjoy tights as shareholders of the Schedule B Companies
which they co-own with the Waltons, the applicants have framed their claims against the
Waltons for recovery in respect of those investments as ones against the Walton's share of the
"equity" in the Schedule B Companies and against the Walton's other assets, including their
"equity" in the Schedule C Companies/Properties which they own. Although the applicants are
asserting tracing and constructive trust claims against the Schedule C Companies/Properties, they
do so, in large part, in order• to satisfy their contractual claim against the Waltons. Put another•
way, the applicants did not invest directly in the Schedule C Companies/Properties — they are not
direct creditors of them. Instead, the applicants now attempt to trace some of their investment
funds through the Waltons to the Schedule C Companies/Properties owned by the Waltons. In
those circumstances, the analysis of the exchange of benefits, or consideration, must take into
account how the Waltons were using their "equity" in various companies/properties vis-à-vis
their creditors, rather than focusing exclusively at the lower level of the specific-purpose
corporate vehicles used to hold each property. In the case of the October and November
Amending Transactions, the Waltons simply substituted one un-impugned charge on their
"equity" in certain assets for another charge of equivalent value on other assets. That does not
strike me as an unfair exchange from the perspective of their non-231 creditors, or one
unsupported by consideration,

[62] Finally, this was not a case where 231 was concerned that the value of the initial security
it had taken — the pledge of the Carport shares — would be insufficient to cover the Walton's debt
obligation. 231 was not under-secured following the closing of the October Transaction,

S.M. Waddams, The Lair of Contracts, Sixth Edition (Toronto: Carswell, 2010), §122.
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deciding later to "trade up"; it was covered adequately by the first security and remained so by
the replacement second security.

[63] In sum, I find that the grant of the collateral debentures to 231 in the November
Amending Transaction was supported by "good consideration" within the meaning of the
Fraudulent Conveyances Act.

[64] That being the case, as Spence J. observed in Cybernetic Exchange, "applying the
concept of fraudulent conveyance to a mortgage for valuable consideration from an unrelated
party is an exercise that requires great care". 19 With that admonition in mind, let me turn now to
the issue of intent under the Fraudulent Conveyances Act.

G. The legal principles concerning the issue of intent

[65] The general approach to ascertaining intention in respect of a transfer or conveyance was
summarized by Rouleau J,, as he then was, in Guile (Executrix and trustee of) v. Alessandro;21)

In this type of case it is unusual to find direct proof of intent to defeat, hinder or delay
creditors. It is more common to find evidence of suspicious facts or circumstances from
which the court infers a fraudulent intent.

These suspicious faets or circumstances are sometimes referred to as the "badges of
fraud." These badges of fraud are evidentiary indicators of fraudulent intent and their
presence can form the prima facie case needed to raise a presumption of fraud. .

The presence of one or more of the badges of fraud raises the presumption of fraud. Once
there is a presumption, the burden of explaining the circumstantial evidence of fraudulent
intent falls on the parties to the conveyance. The persuasive burden of proof stays with
the plaintiff; it is only the evidentiary burden that shifts to the defendants.

[66] The decision of Anderson J. in Re Fancy2I often is referred to as a classic enumeration of
the badges of fraud. In the 1988 decision of Ricchetti v, Mastrogiovanni this Court dealt with
Re Fancy as follows:

The law on the subject of fraudulent conveyances is accurately stated by Mr, Justice
Anderson in Re Fancy (1984), 51 C.B.R. (N.S.) 29 ....

The plaintiff must prove that the conveyance was made with the intent defined in
that section [i.e. section 2 of the Fraudulent Conveyances Act]. Whether the intent
exists is a question of fact to be determined from all of the circumstances as they
existed at the time of the conveyance. Although the primary burden of proving his

19 Cybernefir achange, supra., para. 217.
2° 2002 CaniE 20177 (ON SC), paras. 20-22.
23(1984), 51 C.B.R, (N.S.) 29 (Ont. FI.C..1.)
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case on a reasonable balance of probabilities remains with the plaintiff, the
existence of one or more of the traditional "badges of fraud" may give rise to an
inference of intent to defraud in the absence of an explanation from the defendant.
In such circumstances there is an onus on the defendant to adduce evidence
showing an absence of fraudulent intent. Where the impugned transaction was, as
here, between close relatives under suspicious circumstances, it is prudent for the
court to require that the debtor's evidence on bona fides be corroborated by
reliable independent evidence.

The "badges of fraud" referred to by Mr. Justice Anderson are those et [sic] out in Re
Dougmor _Realty Holdings Ltd, (1966), 59 D.L.R. (2d) 432:

(1) Secrecy

(2) Generality of Conveyance

(3) Continuance in possession by debtor

(4) Some benefit retained under the settlement to the settlor,

The above passages set out the test to be applied. The badges of fraud alleged by the
plaintiff are established ,22

[67] The case 1aw23 has identified the following circumstances as constituting "badges of
fraud" for purposes of ascertaining the intention of a debtor: (i) the transferor has few remaining
assets after the transfer; (ii) the transfer was made to a non-arm's length person; (iii) there were
actual or potential liabilities facing the transferor, he was insolvent, or he was about to enter
upon a risky undertaking; (iv) the consideration for the transaction was grossly inadequate; (v)
the tranxsfer•or remained in possession or occupation of the property for his own use after the
transfer; (vi) the deed of transfer contained a self-serving and unusual provision; (vii) the transfer
was effected with unusual haste; or, (viii) the transaction was made in the face of an outstanding
judgment against the debtor. As well, the effect of a transaction on creditors may provide
evidence of the debtor's intent. For example, if the effect of a conveyance without adequate
consideration is to defeat, hinder or delay creditors, then that effect may well justify an inference
that, in making the conveyance, there was such an intention. The inference can be rebutted by
cogent evidence that there was no such intention, but that the conveyance was made for an
Honest pit rp ose.24

22 [1988] O.J. No. 2569 (H.C.J.), pp. 4 and 5.
23 Conte, supra., para. 43; Boudreau V. Mader, 2004 CanLII 19333 (ON CA), para. 70.
24 See the discussion in Cybernetic E-rchange, Mc. v. J.C.N. Equities Ltd, [2003] O.J. No. 4947 (S.C.J.), paras. 211
to 213.
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H. The intention of the transferee, 231

[68] Given my finding that the granting of the two charges to 231 was supported by "good
consideration", it makes sense to deal first with the intention of the transferee, 231, because if it
is found that the charges were made in good faith to 231 and at the time of the conveyance 231
did not have notice or knowledge of any fraudulent intent of the transferor within the meaning of
FCA s. 2, then 231 would enjoy the benefit of the safe-harbour provisions in FCA s. 3, and the
applicants motion would fail.

[69] Although applicants' counsel acknowledged that a finding of "good consideration" would
make it difficult for the applicants to establish that 231 was not a good faith transferee of the
mortgages, the applicants did not concede the issue of good faith or want of notice.

[70] However, in my view the evidence clearly supports a finding that at the time of the
granting of the two collateral debentures on the College and Gerrard Street Properties, 231 was a
good faith transferee without notice or knowledge of any wrongful intention which might have
existed on the part of the Waltons. There was no evidence that 231 knew the Waltons were
acting with the intent to defeat their creditors or that it was wilfully blind to the point of
dishonesty and refusing to ask obvious questions,25

[71] First, as already discussed, the grant of the collateral debenture charges formed part of the
overall transaction between 231 and the Waltons for the Carport shares and, indirectly, the
Yonge Street Property. That was an arm's-length commercial real estate transaction supported
by good consideration, with commercial good faith written all over it,

[72] Second, as to the issue of notice, the evidence disclosed that 231's principal, Silverberg,
was generally aware of an on-going dispute between the Waltons and Dr. Bernstein. Silverberg
deposed that at the time he had heard about "tensions" in the relationship between Walton and
Dr, Bernstein and he did not want to take a mortgage "in any property in which a disgruntled
business partner had an ownership interest". He therefore instructed his legal counsel to search
title to the Gerrard and College Street properties, which was done on November 20, 2013. He
also arranged for his counsel to conduct various corporate and PPSA searches against College
Lane Ltd, and Gerrard Church 2006 Inc., which were done during the last week of November,
2013, Also, section 2(e) of the Amending Agreement specifically amended the SPA to include
the following new section 4.3(e) as a purchaser's representation and warranty:

Ownership of the Properties. Neither of the Properties is owned directly or indirectly
by Dr. Bernstein Diet & Health Clinics and/or any affiliate of Dr. Bernstein Diet &
Health Clinics, or any natural person who controls directly or indirectly any of Dr.
Bernstein Diet & Health Clinics and/or any affiliate of Dr, Bernstein Diet & Health
Clinics.

25 Bank Leu AG v. Gaming Lonely Corp. (2003), 231 D.L.R. (e) 251 (Ont. C.A.), para. 38.
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[73] Silverberg testified on cross-examination that as part of the November Amending
Transaction he had asked Walton whether she was having a dispute with Dr. Bernstein:

174. Q. And what did she tell you?

A. She told ine that they were having some sort of a partnership dispute, but she
downplayed it as something that would be resolved quite shortly, and also that it didn't
apply to anything... any of the properties I was looking at.

175. Q. Did she tell you that there was anything litigation going on between she and Dr.
Bernstein?

A. Never.

176. Q. Did you ask her that question?

A. I don't recall asking specifically,

[74] On cross-examination Silverberg testified that he learned about the substantial allegations
Dr, Bernstein was making against the Waltons in a December 8, 2013 National Post newspaper
article. Silverberg deposed that he had no knowledge of any possible claim by Dr. Bernstein in
either the College or Gerrard Street Properties until served on December 13, 2013 with the
applicants' notice of motion seeking certificates of litigation and "a blanket charge over both
properties, nor did his counsel know about the Bernstein/Walton litigation before the November
amending agreement was signed.26 The applicants' notice of application was amended on
December 17, 2013 to seek such relief

[75] That evidence supports a finding that the receipt of the collateral debentures by 231 was
done by it in good faith and without notice of any wrongful intention which the Waltons might
have had, and I so find. 231 had conducted reasonable due diligence in the public records to
ensure the applicants did not have an ownership interest in the properties over which they were
taking security. In other words, whatever the intention of the Waltons might have been, 231
enjoys the protection of FCA s, 3. As a result, the applicants' motion to invalidate the two
charges must fail,

[76] Although that is sufficient to dispose of the applicants' motion, let me continue by stating
that were it necessary to make a specific finding about the intent of the transferors, specifically
Norma Walton, regarding the two collateral debentures granted to 231, I would have found that
Walton did not cause the two companies owned by her husband and herself to grant those
charges "with the intent to defeat, hinder, delay or defraud creditors or other of their just and
lawful actions, suits, debts.. ,"

26 Mr, James Reitan, in his December 10, 2013 affidavit, at paragraph 25, deposed that it was "reasonable to believe
that the $22 million in proceeds diverted from the Schedule "B" Companies have been diverted into the properties
listed at paragraph 22 above, which included the College and Gerrard Street Properties.
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[77] I accept the submission of 231 that the evidence disclosed the Walton's purpose in
causing the grant of the two charges in exchange for the cancellation of the earlier share pledge
agreement was to unencumber the Yonge Street Property to enable them to complete a profitable
sale. How the Waltons ended up using those sale proceeds does not, in my view, inform the
analysis of the validity of the collateral mortgages taken by 231. As noted, the debt owed to 231
by the Waltons was not paid out of the Yonge Street Property sale proceeds.

[78] Further, the applicants conceded the validity of the October Transaction. The evidence
specifically showed that (i) the exchange of security which formed part of the November
Amending Transaction was expressly contemplated by Section 3.5(0 of the IAA, (ii) 231 was
not attempting to remedy a situation of under-securitization, and (iii) 231 simply ended up with
security over assets ultimately controlled by the Waltons which offered equivalent protection as
the initial security taken under the un-impugned October Transaction. Under those
circumstances, it is very difficult to see how the intent by Walton could have changed from the
October Transaction to the November Amending Transaction,

L Summary on the applicants' motion challenging 231's mortgage security

[79] For the reasons set out above, I dismiss the applicants' motion for orders that the
mortgages granted to 231 over the College and Gerrard Street Properties are unenforceable, void
or inoperative as against any interest of the applicants in those properties.

[80] By order made April 2, 2014, I approved the sale of 14 College Street and ordered that
"the proceeds for discharge of the third mortgage (estimated at $1,385,000,00) are to be paid on
closing to Schonfeld Inc. in trust" pending further order of the Court. The applicants submitted
that in the event their motion was dismissed, I should direct that the 231 mortgages be
discharged out of the proceeds of sale from the Gerrard Street Property, not College Street,
because the applicants appeared to enjoy a better tracing claim against College Street than they
did against Gerrard Street. 231 did not agree with that alternative submission, contending that
the further running of interest and the incurrence of legal costs might well mean that proceeds
from the sale of both properties would need to be accessed to pay off 231's mortgages.

[81] I am not prepared to vary my order of April 2, 2014. By 10 am. tomorrow, Wednesday,
May 21, 2014, 231 shall submit to Schonfeld Inc., in its capacity as court-appointed Manager, a
discharge statement for its mortgage as of May 20, 2014 which includes its claim for legal fees,
as well as serve copies of that statement on the applicants and respondents. If any party disputes
the amount claimed, it must serve and file a brief written objection (no more than 3 pages) to my
attention through the Commercial List Office by 10 a.m. on Thursday, May 22, 2014, and I will
conduct an oral, summary hearing to determine the dispute at 1 p.m. on Thursday, May 22.
Payment of the 231 mortgage shall first be made out of the proceeds of the sale of 14 College
Street presently in the hands of the Manager, with any shortfall to be paid out of the proceeds of
the sale of 66 Gerrard Street East, the property to which I now turn.
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III. DISTRIBUTION OF THE PROCEEDS FROM THE SALE OF THE 66
GERRARD STREET PROPERTY

A. The issues in dispute

[82] By order made December• 18, 2013, Newbould J. ordered that the respondents "provide
reasonable advance written notice to the Applicants and the Manager of any dealing with the
following properties, so as to permit the Applicants and/or Manager to seek further relief of this
Court in a timely manner... (xv) 66 Gerrard Street East... (xvii) 14 College Street, , .out of the
ordinary course of business, including encumbering or selling the properties",

[83] On Mar•cli 21, 2014, Newbould J. amended that portion of his December 18 Order to read
that the respondents "shall not deal with the following properties out of the ordinary course,
including any transactions involving the equity of the legal or beneficial owner of the lands,
without further Order of this Court_ (xv) 66 Gerrard Street East... (xvii) 14 College Street..."

[84] Walton sought approval of the sale of the Gerrard Street Property by Gerrard Church
2006 Inc, to Topp Properties Ltd. pursuant to all agreement of purchase and sale accepted
February 7, 2014. The applicants did not oppose the sale itself.

[85] The dispute between the parties concerned the distribution of the $6 million proceeds of
sale. In her April 23, 2014 affidavit Walton deposed that the proceeds would be used to pay off
the first mortgage ($4.1 million), with the second mortgage in favour of 231 discharged upon the
payment to it of the proceeds in the Manager's hands from the sale of the College Street
Property. Standard closing adjustments — property tax arrears, utility arrears, etc., real estate
commission, and vendor's legal fees and disbursements - would then consume $323,400. Next,
Walton proposed paying $50,000 to trade creditors related to the property, Thereafter she would
look to disburse the balance of about $1.526 million (the "Remaining Balance") to satisfy some
of the respondents' debts, including litigation-related debts,

[86] At the hearing Walton proposed a new distribution of the proceeds. Payments to the first
mortgagee, to trades and for standard closing adjustments would remain the same, but Walton
now proposed to disburse the Remaining Balance of the proceeds as follows:

(i) $140,000, as payment to the Manager and its counsel to satisfy an outstanding cost
order against the respondents;

(ii) $60,000, as payment to Cohen Sabsay LLP, counsel for the respondents other than
Walton - $16,000 due for services until the end of April, with the balance for the July
motions;

(iii) $90,000, as payment to Forese Forensics, a forensic accountant retained by the
respondents — $45,000 billed, but unpaid, with the balance for future work relating to
the July motions;

(iv) $90,000, as payment to BTY Cost Consultants who have been retained by the
respondents — to cover $20,000 already paid, $37,000 to release prepared cost
consultant reports, with the balance due to BTY some 30 days later;
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(v) $15,000, which was paid to Intrepid Quantity Surveying; and,

(vi) $200,000 to Rose and Thistle Properties Ltd, to cover payroll for staff whom Walton
stated were assisting the respondents in preparing for the July motions.

Items (i) through (vi) total $595,500. The balance would be paid to Schonfeld Inc., in trust,
pending further order of this Court. Assuming that the Remaining Balance in fact amounts to
$1.526 million, that would mean a payment to the Manager, in trust, of about $931,000 (the
"Surplus Trust Payment"),

B. Positions of the parties

[87] The applicants submitted that the March 21 Order was in the nature of a proprietary
injunction granted to preserve an asset in the possession of the respondents which the applicants
contended belonged to them or was subject to a trust in their favour. As a result, the court had to
consider any request by the respondents to use the applicants' money for the purpose of
attempting to defeat their claim in light of the factors described in Canadian Imperial Bank of
Commerce v. Credit Valley Institute of Business and Technology:

(i) Has the defendant established on the evidence that he has no other assets available to
pay his expenses other than those frozen by the injunction?

(ii) If so, has the defendant shown on the evidence that there are assets caught by the
injunction that are from a source other than the plaintiff, i.e. assets that are subject to a
Mareva injunction, but not a proprietary claim?

(iii) The defendant is entitled to the use of non-proprietary assets frozen by the Mareva
injunction to pay his reasonable living expenses, debts and legal costs. Those assets must
be exhausted before the defendant is entitled to look to the assets subject to the
proprietary claim.

(v) If the defendant has met the previous three tests and still requires funds for legitimate
living expenses and to fund his defence, the court must balance the competing
interests of the plaintiff in not permitting the defendant to use the plaintiffs money
for his own purposes and of the defendant in ensuring that he has a proper
opportunity to present his defence before assets in his name are removed from him
without a trial. In weighing the interests of the parties, it is relevant for the court to
consider the strength of the plaintiffs case, as well as the extent to which the
defendant has put forward an arguable case to rebut the plaintiffs claim.27

I accept that this is the governing legal framework.

27 [2003) O.J. No. 40 (S,C.J.), para. 26, as cited with approval by the Court of Appeal in iffaxman v. Wrmnan, 2007
ONCA 326, paras. 36 and 37.
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[88] While the applicants did not object to the payments to the Manager and its counsel, they
submitted that the respondents had not adduced evidence to support the necessity or quantum of
the other proposed distributions,

[89] The applicants submitted that the respondents had not satisfied the threshold requirement
of establishing, on the evidence, that they lacked other assets from which to pay their legal and
expert expenses. As well, they submitted that Walton had not filed evidence of the amounts
actually owed to her experts needed to obtain the reports upon which she intends to rely at the
July hearing. Finally, they argued that the respondents had not put forward a defence to the
applicants' claim of fraud against them,

[90] Walton submitted that the respondents required access to funds in order to prepare their•
response for the July hearing of the competing motions to expand the relief against the Schedule
C Properties or to enable the respondents to deal more freely with them.

[91] Before considering the specific factors concerning Walton's requested distributions, let
me voice any frustration at how the court process has unfolded for the proposed sales of both this
property and the one at 65 Front Street East. For both properties Walton seeks court approval of
sales, given the restraining orders previously made against them. In the ordinary course, the
person seeking court approval of a sale usually comes to Court with all the "Ps dotted and T's
crossed", in the sense of an absence of deal-related loose-ends and, as well, files cogent evidence
to support any disputed distributions, Walton has not done that. Although a lawyer, Walton's
experience rests in negotiating real estate deals. It was apparent from her submissions that she
thought court approval could be secured with many loose ends remaining, confident in her ability
to tie them up prior to closing. While that might be the dynamic of a typical private real estate
deal, that is not how a court sales approval process works.

C. Analysis

[92] Turning, then, to the substantive analysis of Walton's claim for approval of the
distribution of sale proceeds, in my view four factors must be balanced in the analysis.

C.1 The quantum of the applicants' claim against 66 Gerrard Street East

[93] First, although the applicants are asserting tracing and constructive trust claims against
the Gerrard Street Property, as the evidence presently stands the amount of those claims would
not consume the proceeds of sale remaining after paying the registered encumbrances, standard
closing adjustments and trade claims. As mentioned, the Remaining Balance is estimated at
$1,526 million (recognizing that the proceeds might have to cover part of 231's outstanding
mortgages), and the amount proposed to be paid to the Manager in trust would be around
$931,000,

[94] The present evidence of the amount of the applicants' proprietary tracing and
constructive trust claims against the Gerrard Street Property reveals a much smaller sum, The
applicants' Chief Financial Officer, Mr, James Reitan, deposed that of a $987,165 equity
contribution Dr. Bernstein made to a Schedule B Company, Fraser Properties Corporation, on
July 31, 2012, about $215,000 found its way to the account of 66 Gerrard Street East on August
1, 2012 through the bank account of Rose & Thistle.
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[95] The Inspector did not include in its Fourth Report any narrative report of a tracing
analysis in respect of the Gerrard Street Property. Appendix "B" to the Report showed net
transfers from Rose & Thistle to The Old Apothecary Building (i.e. 66 Gerrard Street East) of
$1,258 million. However, the Inspector did not include 66 Gerrard Street East in its more
detailed tracing analysis which used the 53 largest advances made by the applicants to the
Schedule B Companies. Consequently, Reitan's evidence appears to be the most specific filed to
date about the potential quantum of a tracing/constructive trust claim by the applicants against
the Gerrard Street Property.

[96] Accordingly, as the evidence presently stands, the amount of the applicants' proprietary
claim against 66 Gerrard Street East is much less than the Remaining Balance, and much less
than the amount proposed to be paid to the Manager, in trust. To freeze the entire Remaining
Balance would result, in effect, to granting the applicants execution before judgment akin to the
making of a Mareva injunction, As a result, some consideration must be given to Walton's
request concerning the proposed distributions,

C.2 The lack of an accounting from the respondents

[97] To date the respondents have failed to comply with orders of this Court requiring them to
provide an accounting of monies received from the applicants. The trail starts with the October
25, 2013 order of Newbould J. where, at paragraph 10, he ordered "that the Respondents shall
provide forthwith a full accounting of all monies received, disbursed, owed to and owed from
the Schedule "B" Corporations and The Rose & Thistle Group Ltd. since September, 2010 to the
present".

[98] In her affidavit sworn December 17, 2013, Walton deposed, in response to the applicants'
allegation that she had failed to provide a full accounting, that "1 have provided all
information/doeumentation to the Receiver/Manager", and she proceeded to give some details,
concluding: "The Receiver/Manager is in possession and control of all financial documents held
by the Walton Group in relation to the Schedule B Companies, and all documents related to the
Rose and Thistle Group have been provided to him." In his endorsement made January 20,
2014, Newbould J, rejected Walton's contention that the respondents had provided a full
accounting. He concluded they had not, and he ordered:

Ms. Walton is to provide the accounting ordered in paragraph 10 of the order of October
25, 2013 no later than January 31, 2014. Delivering records to the Manager is not an
accounting.

[99] Notwithstanding that clear finding and further order by Newbould J,, in her notice of
motion dated March 31, 2014, Walton sought an order that the applicants "clarify what is meant
by the term 'a full accounting of all monies received, disbursed, owed to and owed from
Schedule ̀ B' Corporations and The Rose and Thistle Group Ltd. since September 2010 to the
present' as found in the October 25, 2013 Order," In her affidavit of that date Walton deposed:

I have heard the Applicants cotnplain a number of times to the Court that I have not
provided an accounting as ordered on October 25, 2013, I have sworn an affidavit
wherein I explain what I provided by October 28, 2013 to fulfill this requirement.
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[100] As noted, back on January 31 Newbould J, held that the respondents had not delivered
the ordered accounting and directed them to do so. They have not done so, Moreover, it is not
for the applicants to explain the meaning of an order of this Court; that job falls to the judges of
this Court, When Walton raised this point at a recent hearing before me, I informed her that a
full accounting would involve explaining what had happened to every penny of the money
invested by Dr, Bernstein with the respondents. That has not occurred, and that most serious
failure by the respondents weighs heavily in considering what part, if any, of the net proceeds of
the sale from the Gerrard Street Property should be made available to them for their personal use
or benefit,

C.3 The lack of cogent evidence about the respondents' current assets and liabilities

[101] The respondents have not filed a current statement of their assets or net worth and have
not filed cogent evidence to demonstrate they lack other assets from which to fund their
proposed litigation-related expenses.

[102] The Inspector examined Walton on April 11, 2014. Walton brought no documents to that
examination, although directed to do so by the notice of examination.28 At that time Walton
testified that;

(i) She did not have any income which provided her "with a surplus of funds";29

(ii) The income generated by the Schedule C Properties comprising the Walton Group
which were not subject to the receivership order were generating revenues which fell
short of expenses by about $230,000 per month --income of $370,000 vs. expenses of
$600,000;"

(iii) Walton and her husband use part of that $370,000 rental income stream "to pay for
groceries, children's hockey expenses, those sorts of things".31 As well, they use that
income stream to cover the minimum monthly payment requirements on their credit
card debts of about $120,000;32

(iv) Walton only received income from her activities with the Rose & Thistle Group of
companies; 33 the law practice of Walton and her husband was not generating
income,"

[103] In her proposed Direction for the sale proceeds, Walton sought payment of $90,000 to
.BTY in order to release cost reports. Yet, on her April 11 examination by the Inspector, Walton

Transcript of the examination of Norma Walton conducted April 11, 2014, Q. 6.
29 Ibid, Q. 12.
3° Ibid, Q. 130.
31 Mid., Q. 215,
32 Mid, Q. 211.
33

 
Ibid, Q. 227,

34 Ibid., Q. 233.
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testified that the respondents required $37,000 to pay BTY so that 20 cost reports would be
released.35 Walton undertook to produce the invoices from Intrepid and BTY with respect to the
quantity surveying and cost consulting work they were performing.36 At the start of the May 16
hearing I asked counsel for the Inspector whether Walton had complied with that undertaking; he
advised that she had not. That prompted Walton, over the lunch break, to bring some invoices to
Court for filing. While I accepted the invoices, I expressed frustration over that course of
conduct. Walton explained she thought she had 60 days from my earlier scheduling order to
answer undertakings which meant, in her mind, that she did not have to produce those invoices to
support her May 16 request for the release of funds to pay them. With respect, that was not a
reasonable position for a trained lawyer to take. Courts operate on a very simple, common sense
basis: if a party requests court approval for the release of funds to pay certain accounts, the
requesting party has to file evidence that those accounts in fact exist and are due for payment.
With respect, that principle should have been self-evident to a trained lawyer, and I do not accept
Walton's explanation for failing to provide those invoices earlier.

C.4 Procedural fairness

[104] The final factor involves procedural fairness. As set out in my May 2, 2014 Reasons, the
hearing in mid-July involves issues of great importance to both parties. On their part, the
applicants' motion seeks: (i) leave to issue the Fresh as Amended Notice of Application; (ii) the
cancellation of the respondents' shares in certain Schedule B companies; (iii) declarations of
trust interests in Schedule C Properties and 44 Park Lane Circle, the Walton's residence; and,
(iv) the appointment of Sehonfeld Inc. as Manager for the purposes of selling 44 Park Lane
Circle and the Schedule C Properties. On her pad Walton, supported by the other respondents,
will seek to set aside the March 21, 2014 Properties Freezing Order• or to remove several
properties from the ambit of that order, and will seek authorization from the Court to sell certain
of the Schedule C Properties.

[105] Walton submitted that she required access to some of the Remaining Balance from the
sale of 66 Gerrard Street East to fund the work necessary to present her case at the July hearings.

C.5 Conclusion

[106] Walton's failure to comply with this Court's order to provide a full accounting, her
failure to provide a current net worth statement, and her failure to comply with undertakings
concerning documents necessary to support her distribution claims weigh heavily against her.
On the other hand, the determination of the issues at the mid-July hearings will significantly
affect the rights of both parties and the estimated Remaining Balance and Surplus Trust Payment
appear to exceed the amount of the tracing/constructive trust claim of the applicants against this
property. As a result, I am persuaded that procedural fairness dictates the release of some fonds
to enable Walton and the other respondents to prepare for the important July hearing, however I
intend to impose certain terms.

35 Ibid., Q. 192.
36 Ibid., Q. 194.
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[107] I authorize the sale by Gerrard Church 2006 Inc, to Topp Properties Ltd, pursuant to an
agreement of purchase and sale accepted February 7, 2014 for the gross sales price of $6 million,
subject to the following terms and conditions:

(i) The sale proceeds shall be paid and applied in the following order:

a. Payment in full of the first mortgage and the balance due to the second
mortgagee, 231, if any shortfall existed in respect of the College Street Property
Funds;

b. Payments for adjustments for property taxes, standard amounts in the statements
of adjustments, and vendor's legal fees of up to $120,000;

c. Payment of realty commissions to Cushman Wakefield LePage of up to $203,400;

d. Payments to property-specific creditors, suppliers and trades of up to $50,000;

e. Payment of $90,000 to Schonfeld Associates Inc. and $50,000 to its counsel,
Goodmans LLP;

f. Payment of $60,000 to Cotten Sabsay LLP;

g. Payment of $90,000 directly to Froese Forensics;

h. Payment of $90,000 directly to BT'S Cost Consultants;

i, Payment of $15,000 directly to Intrepid Quantity Surveying;

I am not prepared to authorize payment of $200,000 to Rose and Thistle
Properties Ltd, given the absence of any supporting documentation;

k. The balance of the sale proceeds must be paid on closing to the Manager,
Schonfeld Inc., to be held in trust pending further order of this Court; and,

(ii) I will not entertain any further request by the respondents for the release of funds
prior to the July hearings. The respondents had ample opportunity to put their best
foot forward on this motion; they did not do so. Given the frailty of the evidence they
filed on this motion, the order now made is quite generous to the respondents and
they will have to make do with the amounts which they have requested for their
counsel and experts.

IV. DISTRIBUTION OF THE PROCEEDS OF THE SALE OF 65 FRONT STREET
EAST

A. The remaining issues and the positions of the parties

[108] By order made January 27, 2014, Wilton-Siegel J. ordered that "the Walton Group and
Front Church Properties Limited be permitted to negotiate an offer• acceptable to them to
complete the sale of 65 Front Street East in accordance with the details and price range set out in
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paragraphs 9 to 12 of the Affidavit of Mark Goldberg sworn January 27, 2014" and that "the
proceeds of any sale be paid as directed by the further order• of this Court".

[109] Newbould J. ordered, on March 21, 2014, that "the proceeds from the sale of the property
at 65 Front Street East, net of items 1-5, 7 and 8 on the attached Direction, be remitted to
Schonfeld Inc. to be held pending further Order of this Court or written agreement of the
Manager". One of the items ordered paid — Item 4 — was to "pay to CRA the amount to
discharge their HST lien ($203,000 est)",

[110] Both parties subsequently sought. to vary the list of authorized distributions identified in
the March 21 Order. After further discussions the parties came close to reaching agreement on a
list of sale proceeds distributions, but could not agree on the treatment of the CRA HST lien
claim. Walton wanted that lien claim paid from the sale proceeds; the applicants wanted
$274,500 from the sale proceeds to be paid to the Manager to be held in trust pending a
determination of the priority of CRA's lien claim.

[111] On May 1, 2014, counsel for the CRA advised that it would discharge its lien should a
closing of the sale of 65 Front Street East occur, but CRA reserved the right to file a proof of
claim with the Manager should the Court approve a claims process in respect of the sales
proceeds.

[112] Walton filed a May 15 affidavit which attached signed settlements with all but one
construction lien claimants. That one, Abaco Glass, objected to any compromise of its claim
while some other lien claimants received payment in full.

[113] Further, Collins Barrow (Toronto) Limited, the court-appointed receiver over Global
Mills Inc., the title holder of 1450 Don Mills Road, filed an affidavit explaining that it had filed a
notice on title of a $361,750 claim against the property because Walton had deposed she had
diverted that amount out of an advance by lenders to Global Mills to the Front Street Property.
Collins Barrow stated that:

[T]he veracity and legitimacy of the lien claims that have been registered on the Front
Street East property have also not been proven, including whether or not the alleged
amounts are accurate, that the services alleged to be provided were for the property in
question and whether or not there may be issues with holdback and if the owner of the
said property is liable only for deficiency in holdback as opposed to the total amount of
the lien claim. In general, there has been no evidence provided by Ms• Walton as to the
legitimacy of the lien claims, the purported deficiency to pay the Global Mills claim to
Schonfeld Inc., and payout or any issues whatsoever except for her own bald statements.

B. Analysis

[114] Under the proposed sale, gross proceeds would amount to $10 million, Payments of the
first mortgage ($5,887,500), second mortgage ($2,720,000), outstanding property taxes
($190,000), standard adjustments ($150,000) and vendor's legal fees ($30,000) would total
$8,977,500 (collectively the "Primary Payments"), leaving a Remaining Balance of $1,022,500,
Against that Remaining Balance are the following claims totaling $1,489,100 consisting of:
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CRA HST lien claim: $274,500;

(ii) Settled construction lien claims: $454,260;

(iii) Unsettled construction lien claim: $49,420;

(iv) Collins Barrow Receiver's notice of claim: $361,750;

(v) Commission payment to Cushman Wakefield LePage: $349,170 (although Walton
thought she could further negotiate the amount),

(collectively the "Secondary Payments"). A shortfall therefore exists.

[115] The applicants opposed the direct payment to CRA sought by Walton, and CRA was
content to lift its lien in order to facilitate the closing, leaving the adjudication of its claim to part
of the sales proceeds to another day. While in Trang v. Nguyen37 the Court of Appeal rejected
the argument that sections 223(5)(b) and 223(6) of the Incan?e Tax Act created a charge on land
within the meaning of section 93(3) of the Land Titles Act, that Court observed that arguments
had not been made on all aspects of the priority-creation language contained in ITA ss. 223(b).
Notwithstanding the BST lien claimant's willingness to defer that issue to a later day, Walton
wanted the CRA claim paid.

[116] While most construction lien claimants were prepared to settle with Walton, a court-
appointed receiver, Collins Barrow, opposed any payment out to those claimants absent a
determination of the validity of their claims,

[117] Given that the claims asserted against or in respect of the 65 Front Street East property
exceed the gross sales price and given the dispute amongst claimants about the validity of certain
claims to the Remaining Balance, I am prepared to authorize the proposed sale of 65 Front Street
East property, but only on the basis that the Primary Payments, as defined above, are paid on
closing out of the sale proceeds, with the entire Remaining Balance to be paid to the Manager,
Schonfeld Inc., to be held in trust pending the conduct of a claims process by those seeking
Secondary Payments, and the Remaining Balance would stand in the place of the property to
satisfy any such claims.

[118] If the respondents wish to close on that basis, they may submit a formal approval and
vesting order to that effect, approved as to form and content by all affected parties, to my
attention for signature. 1 will not entertain any ftirther "re-negotiated distribution deals" unless
they are accompanied by a comprehensive formal order with signed consents from all affected
parties.

37 2012 ONCA 885.

112



- Page 30 -

V. Summary

[119] By way of summary, I dispose of the three motions before me as follows:

I dismiss the applicants' motion to invalidate the security held by 231, and I direct
payments to satisfy that security in accordance with paragraph 81 above;

(ii) I authorize the sale of the property at 66 Gerrard Street East with the payment out of
the sales proceeds in accordance with paragraph 107 above; and,

(iii) 1 authorize the sale of the property at 65 Front Street East with the payment out of the
sales proceeds in accordance with paragraphs 117 and 118 above.

Date: May 20, 2014
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Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

[COMMERCIAL LIST]

THE HONOURABLE

D.M. JUSTICE BROWN

BETWEEN:

Tuesday, the 20th

day of May, 2014

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT

ORDER

THIS MOTION brought by the Respondents for an order varying the Orders of this Court

dated December 18, 2013, January 27 and March 21, 2014 in respect of the property known

municipally as 65 Front Street East, Toronto, Ontario (the "Property") and vesting in the

Purchaser, 2410077 Ontario Ltd., the right, title and interest in the Property currently held by the

Vendor Front Church Properties Limited (the "Vendor") was heard this day at 330 University

Avenue, Toronto, Ontario.
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ON READING the motion records of the Respondent Norma Walton returnable April 1, 2014

and April 29, 2014, the Affidavit of Ken Froese sworn April 28, 2014; the two Affidavits of the

Respondent Norma Walton sworn May 5, 2014; the responding motion records of the Applicants

returnable April 1, 2014 and April 29, 2014 of the Applicants' Compendium and Supplernentary

Compendium; the Inspector's Report dated April 23, 2014, the updated Inspector's Report dated

May 5, 2014;

ON READING the materials and hearing from the Respondent Norma Walton, counsel for the

other Respondents, counsel for the Applicants, counsel for the Manager and counsel for certain

other interested parties, but not counsel for Cushman & Wakefield Ltd., and reviewing

correspondence from counsel for Her Majesty the Queen in Right of Canada as Represented by

the Minister of National Revenue ("CRA"), and upon Cushman & Wakefield Ltd, not having

been given notice of this motion and therefore not having had a chance to appear;

THIS COURT ORDERS that the time for service of the notices of motion and motion

records is hereby abridged, as necessary, so that this motion is properly returnable today.

2. THIS COURT ORDERS that the Order of the Honourable Mr. Justice Newbould made

March 21, 2014 is hereby varied to provide that the sale proceeds from the sale of 65 Front Street

East, Toronto, Ontario will be paid in accordance with this Order.

3. THIS COURT ORDERS that the Vendor shall, from the sale proceeds of 65 Front Street

East, make the following payments upon closing (the "Primary Payments"):

116



2

(a). Apply a credit in the approximate amount of $5,887,500 to the purchase price of

the Property in favour of the Purchaser in respect of the assumption of the first

mortgage registered on the Property in favour of Alterna Savings by the

Purchaser;

(b) Payment of the second mortgage registered on the Property in favour of 368230

Ontario Limited in the amount of principal, interest and $85,000 plus HST in

legal fees, being the approximate amount of $2,720,000;

(c) Payment of property taxes in arrears for 2013 and adjustments for 2014 property

taxes in the approximate amount of $190,000;

(d) Standard closing adjustments in the statement of adjustments in the approximate

amount of $150,000; and

(e) The vendor's legal fees of $30,000 plus HST.

4. THIS COURT ORDERS that the remaining balance from the sale proceeds of the

Property be paid to and be held in trust by Goodmans LLP in trust, being counsel to Schonfeld

Inc. in its capacity as Manager.

5. THIS COURT ORDERS AND DECLARES that after the Primary Payments are

satisfied, upon Closing of sale of the Property, all of the Vendor's right, title and interest in and

to the Property shall vest absolutely in the Purchaser, free and clear of and from any and all

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or

deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or

other financial or monetary claims, whether or not they have attached or been perfected,

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims")
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including: (i) the lien in favour of Canada Revenue Agency registered against the Property; (ii)

the construction lien claims registered against the Property; (iii) the notice of claim registered by

Collins Barrow (Toronto) Limited, the court appointed Receiver of Global Mills Inc,; (iv) the

Commission payment due to Cushman & Wakefield Ltd. (the "Secondary Payments") and for

greater certainty, this Court orders that all of the Secondary Payments affecting or relating to the

Property are hereby expunged and discharged as against the Property,

6. THIS COURT ORDERS that upon the registration in the Land Registry Office for the

City of Toronto of a Transfer/Deed of Land in the form prescribed by the Land Registration

Reform Act duly executed by the Vendor of a Vendor's Certificate in the form prescribed by the

Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is hereby directed to

enter the Purchaser as the owner of the subject real property identified in Schedule B hereto (the

"Real Property") in fee simple, and is hereby directed to delete and expunge from title to the

Real Property all of the Claims listed in Schedule C hereto.

7. THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net proceeds from the sale of the Property shall stand in the place and stead of the

Property, and that from and after the delivery of the Vendor's Certificate all Claims shall attach

to the net proceeds from the sale of the Property with the same priority as they had with respect

to the Property immediately prior to the sale, as if the Property had not been sold and remained

in the possession or control of the person having that possession or control immediately prior to

the sale.

8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld

Inc. in its capacity as Manager in these proceedings, will bring a motion for approval of an Order

of this Court approving a Claims Process to determine the validity, quantum and priority of the
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Secondary Payments and any claims of the Applicants that the Court may order in respect of the

Property.

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Manager .nd its agents in carrying out the terms of this

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Manager, as an officer of this

Court, as may be necessary or desirable to give effect to this Order or to assist the Manager and

its agents in carrying out the terms of this Order.

RED C•LT 17- A TOF211-0

01`..1 900!.-f. NO:

/ D/A.IN3S LE 71'ECd'El-:,-RE

JUN 0 4 2014
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Schedule A — Form of Vendor's Certificate

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

[COMMERCIAL LIST]

BETWEEN:

Di3DC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT

VENDOR'S CERTIFICATE

RECITALS

A. • Pursuant to an Order of the Honourable Mr. Justice Brown of the Ontario Superior Court

of Justice (the "Court") dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in

its capacity as the Court appointed Manager in these proceedings (the "Manager") the remaining
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balance from the sale proceeds from the sale of 65 Front Street East (the "Property") after the

Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.

THE VENDOR CERTIFIES the following:

1. The Vendor has paid to the Manager the remaining balance from the sale proceeds from

sale of the Property after the Primary Payments were made; and

This Certificate was delivered by the Vendor at [TIME] on [DATE].

FRIEDMAN & ASSOCIATES LLP as
Vendor's lawyer

Per:

Name:

Title:
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Schedule B Property

The real property located at 65 Front Street East, Toronto, Ontario

PIN 21400 — 0089 LT

PART WALKS AND GARDENS PLAN 5A TORONTO; PART STRIP OF LAND BETWEEN WATERS

EDGE AND TOP OF BANK PLAN 5A TORONTO; PART LOT 30 SOUTHSEDE FRONT STREET EAST

PLAN 5A TORONTO AS IN CA570607; SUBJECT TO CT273443; CITY OF TORONTO

65 FRONT ST E

TORONTO
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Schedule C — Claims to be deleted and expunged from title to Real Property

(a) CRA HST lien claim. Registration Number AT3488865;

(b) Construction lien claims including but not limited to Registration Numbers:

(i) AT3557508 Laser Heating and Air Conditioning Inc.;

(ii) AT3557855 Net Drywall & Acoustics Ltd.;

(iii) AT3561737 Roofing Medics Ltd.;

(iv) AT3563233 Blue Air Mechanical Inc.;

(v) AT3565588 Gentry Environmental Systems Ltd.;

(vi) AT3565641 Abaco Glass Inc.;

(vii) AT3566416 Maxguard Alarm and Security Company Ltd.;

(viii) AT3566462 Net Drywall & Acoustics Ltd.;

(ix) AT3567140 Ample Electric Inc.;

(x) AT3567258 1771105 Ontario Inc.;

(xi) AT3567558 G-Line Sun Control Inc.;

(xii) AT3567578 Kerestely, Zoltan;

(xiii) AT3568362 WBA Architects and Engineers Inc.;

(xiv) AT3568578 Engcon Construction;

(xv) AT3570270 Carcol Ltd;

(xvi) AT3570298 Caiquan Construction Co.;

(xvii) AT3572541 Menmie Joseph;

(xviii) AT3573033 World Electric;

(xix) AT3573412 MediGroup Incorporated;

(c) Collins Barrow Receiver's notice of claim Registration Number AT3574922; and

(d) Commission payment to Cushman Wakefield LePage.
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Schedule 1:0 — Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

(unaffected by the Vendor's Certificate)

Purchaser is assuming the first mortgage registered by Alterna Savings pursuant to Registration

Numbers AT1262430 and AT1961238 and AT2711991

Vendor is paying out and discharging the second mortgage registered by 368230 Ontario

Limited, Registration Number AT2959596
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DBDC SPAD1NA LTD., et al. - and - NORMA WALTON, et al. Court File No. CV-13-10280-00CL

ONTARIO SUPERIOR
COURT OF JUSTICE

[COMMERCIAL LIST]

Proceeding commenced at:

TORONTO

ORDER

NORMA WALTON
30 Hazelton Avenue
Toronto, Ontario M5R 2E2

Tel: (416) 489-9790 x103
Fax: (416) 489-9973
nwalton@roseandthistle.ca

Respondent
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THE HONOURABLE MR.

JUSTICE D. M. BROWN

BETWEEN:

Court File No. CV-13-10280-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

DBDC SPADINA LTD.,
lid -THOSE CORPORATIONS LISTED ON SCHEDULE "A" HERETO

FRIDAY, THE 18TH

DAY OF JULY, 2014

Applicants

- and -
f

ORIYIA WALTON, RONAULD WALTON, THE ROSE Sr. THISTLE GROUP
LTD, and EGLINTON CASTLE INC.

Respondents

- and -

THOSE CORPORATIONS LISTED IN SCHEDULE "B" HERETO, TO BE
BOUND BY THE RESULT

CLAIMS PROCEDURE ORDER

(65 Front Street East)

THIS MOTION, made by Schonfeld Inc, in its capacity as the Court-appointed manager

(the "Manager") of certain companies listed in Schedule "B" to the Order of Justice Newbould

dated November 5, 2013 (the "Companies") together with the real estate properties owned by

the Companies (the "Properties"), as amended by Order of Justice Newbould dated January 16,

2014, for a Claims Procedure Order to govern the claims process directed by the Order of

Brown, J. dated May 20, 2014 with respect to the proceeds from the sale of the property
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municipally known as 65 Front Street East was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Motion, the Fourteenth Report of the Manager dated July

15, 2014, and on hearing the submissions of counsel for the Manager and , and no one

appearing for any other person on the service list:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record filed in support of this Motion be and it is hereby abridged such that the Motion is

properly returnable today and hereby dispenses with further service thereof.

DEFINITIONS

2. The following terms shall have the following meanings ascribed thereto:

(a)

(b)

"Business Day" means a day, other than a Saturday or a Sunday, on which banks

are generally open for business in Toronto, Ontario;

"Claim" means any right of any Secondary Payment Claimant against the Debtor

in connection with any indebtedness, liability or obligation of any kind of the

Debtor, whether liquidated, unliquidated, fixed, contingent, matured, unmatured,

disputed, undisputed, legal, equitable, secured, unsecured, present, future, known,

or unknown, by guarantee, surety or otherwise and whether or not such right is

executory in nature, including the right or ability of any Secondary Payment

Claimant to advance a claim for contribution or indemnity or otherwise with

respect to any matter, action, cause or chose in action, and including any

indebtedness, liability or obligation of any kind arising out of the restructuring,

termination, repudiation or disclaimer of any lease, contract, employment

agreement or other agreement (each a "Claim", and collectively, the "Claims"),

provided such Claim relates to a Secondary Payment Claim of the Secondary

Payment Claimant;
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(c) "Claimant" means any Secondary Payment Claimant asserting a Claim;

(d) "Claims Bar Date" means 4:00 p,m. (Toronto Time) on the date that is 30 days

from the date of this Order, or such later date as may be ordered by the Court;

(e) "Claims Process" means the process for the purposes of detei ining Claims of

Creditors of the Debtor against the Debtor commenced and conducted by the

Manager in accordance with the terms of this Order;

(f) "Companies" shall have the meaning ascribed to such term in the recitals hereto;

(g) "Court" means the Ontario Superior Court of Justice;

(h) "Creditor" means any Secondary Payment Claimant having a Proven Claim;

(i) "Debtor" means Front Church Properties Limited;

(j) "Debtor Property" means the property known municipally as 65 Front Street

East, Toronto, Ontario;

(k) "Dispute Notice" means a written notice to the Manager, in substantially the faun

attached as Schedule "H" hereto, delivered to the Manager by a Claimant who has

received a Notice of Disallowance, of its intention to dispute such Notice of

Disallowance and provide further evidence to support its claim;

"Instruction Letter" means the instruction letter to Claimants, in substantially

the fowl attached as Schedule "E" hereto;

(m) "Manager" shall have the meaning ascribed to such term in the recitals hereto;

(n) "May 20 Order" means the Order of Justice D.M. Brown dated May 20, 2014;

(o) "Notice of Disallowance" means the notice, in substantially the form attached as

Schedule "G" hereto, advising a Claimant that the Manager has revised or

rejected all or part of such Claimant's Claim set out in the Proof of Claim;
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(D)

(q)

(r)

(s)

(t)

(u)

(v)

(w)

(x) "Secondary Payment Claimant" means any Person asserting a Secondary

Payment Claim.

"Notice to Creditors" means the notice to Creditors in substantially the form

attached as Schedule "D" hereto;

"Person" means any individual, partnership, joint venture, trust, corporation,

unincorporated organization, government or agency or instrumentality thereof, or

any other juridical entity howsoever designated or constituted;

"Proof of Claim" means the for ri of Proof of Claim in substantially the form

attached as Schedule "F" hereto;

"Proof of Claim Document Package" means a document package that includes a

copy of the Notice to Creditors, the Instruction Letter, a Proof of Claim, and such

other materials as the Manager may consider appropriate or desirable;

"Properties" shall have the meaning ascribed to such term in the recitals hereto;

"Proven Claim" means the amount, status and/or priority of a Claim of a Creditor

against the Debtor as finally accepted and determined in accordance with the

provisions of this Order;

"Remaining Sale Proceeds" means the remaining sale proceeds of the Debtor

Property following the payment of the Primary Payments (as defined in the May

20 Order) paid to the Manager and held in trust by Goodmans LLP in the amount

of $861,236.17 (together with any interest earned thereon);

"Secondary Payment Claims" means those claims set out in Schedule "C"

hereto and identified in Schedule "C" of the May 20 Order;

MANAGER'S ROLE

3. THIS COURT ORDERS that the Manager, in addition to its rights and obligations under

the Order of Justice Newbould dated November 5, 2013, as supplemented, amended or
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varied from time to time, and the May 20 Order, is hereby directed and empowered to

take such other actions and fulfill such other roles as are authorized by this Order.

4. THIS COURT ORDERS that the rights and protection of the Manager under the Order of

Justice Newbould dated November 5, 2013 shall apply nmtatis mutandis to the Manager

in connection with taking such actions and fulfilling such roles as are authorized by this

Order.

COMMENCEMENT OF THE CLAIMS PROCESS

5. THIS COURT ORDERS that the Manager is hereby authorized and directed to

commence and conduct the Claims Process in respect of the Debtor, and the Manager

shall commence and conduct such Claims Process in accordance with the terms of this

Order. For greater certainty, the Manager has no further obligations with respect to the

Debtor or the Debtor Property

NOTICE TO CREDITORS

6. THIS COURT ORDERS that:

(a) within three (3) Business Days of this Order, the Manager shall post a copy of the

Proof of Claim Document Package on http://-www.schonfeldinc.com and deliver

on behalf of the Debtor to each of the Secondary Payment Claimants (for which it

has an address) a copy of the Proof of Claim Document Package; and

(b) the Manager shall, provided such request is received prior to the Claims Bar Date,

deliver as soon as reasonably possible following receipt of a request, a copy of the

Proof of Claim Document Package to any Person claiming to be a Creditor of the

Debtor and requesting such material.

CREDITORS' CLAIMS

7. THIS COURT ORDERS that Proofs of Claim shall be filed with the Manager and that

any Creditor that does not file a Proof of Claim in respect of all of its Claims as provided

for herein such that such Proof of Claim is received by the Manager on or before the
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Claims Bar Date shall be and is hereby forever barred from making or enforcing any

Claim against the Remaining Sale Proceeds.

DETERMINATION OF CLAIMS

8. THIS COURT ORDERS that the amount and status of every Claim of a Creditor as

finally determined in accordance with this Order, including any determination as to the

nature, amount, value, priority or validity of any Claim shall be final for all purposes,

including without limitation for any distribution made to Creditors of the Debtor pursuant

to further Order of the Court.

PROOFS OF CLAIM

9. THIS COURT ORDERS that:

(a) the Manager may, where it is satisfied that a Claim has been adequately proven,

waive strict compliance with the requirements of this Order as to completion and

execution of Proofs of Claim; and

(b) any Claims denominated in any currency other than Canadian dollars shall, for the

purposes of this Order and the Claims Process, be converted to, and constitute

obligations in, Canadian dollars, such calculation to be effected by the Manager

using the Bank of Canada noon spot rate as at the Claims Bar Date.

REVIEW OF PROOFS OF CLAIM

10, THIS COURT ORDERS that the Manager shall review all Proofs of Claim filed on or

before the Claims Bar Date and shall accept or disallow (in whole or in part) the amount,

status and/or priority of the Claim set out therein. At any time, the Manager may request

additional information with respect to the Claim, and may request that the Creditor file a

revised Proof of Claim. The Manager shall notify each Claimant who has delivered a

Proof of Claim by the Claims Bar Date as to whether such Claim has been revised or

rejected, and the reasons therefor, by sending a Notice of Disallowance.
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11. THIS COURT ORDERS that, where a Claim has been accepted by the Manager as a

Proven Claim, such Claim shall constitute such Creditor's Proven Claim for all purposes,

including for the purposes of distribution by the Manager pursuant to further Order of the

Court.

12. THIS COURT ORDERS that, where a Claim has been disallowed (in whole or in part),

the disallowed Claim (or disallowed portion thereof) shall not be a Proven Claim unless

the Claimant has disputed the disallowance and proven the disallowed Claim (or portion

thereof) in accordance with paragraphs 13 to 17 of this Order.

DISPUTE NOTICE

13. THIS COURT ORDERS that any Claimant who intends to dispute a Notice of

Disallowance shall file a Dispute Notice with the Manager as soon as reasonably possible

but in any event such that such Dispute Notice shall be received by the Manager on or

before 4:00 p.m. (Toronto Time) on the day that is fourteen' (14) days after the Manager

sends the Notice of Disallowance in accordance with paragraph 20 of this Order. The

filing of a Dispute Notice with the Manager within the time set out in this paragraph shall

constitute an application to have the amount or status of such Claim determined as set out

in paragraphs 15 to 17 of this Order.

14. THIS COURT ORDERS that where a Claimant that receives a Notice of Disallowance

fails to file a Dispute Notice with the Manager within the time limit set out in paragraph

13 of this Order, the amount and status of such Claimant's Claim shall be deemed to be

as set out in the Notice of Disallowance and such amount and status, if any, shall

constitute such Claimant's Proven Claim.

RESOLUTION OF CLAIMS

15, THIS COURT ORDERS that as soon as practicable after the delivery of the Dispute

Notice to the Manager, the Claimant and the Manager shall attempt to resolve and settle

the Claimant's Claim,
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16. THIS COURT ORDERS that in the event that the dispute between the Claimant and the

Manager is not settled within a time period or in a manner satisfactory to the Manager,

the Manager may bring the dispute before the Court for determination.

17. THIS COURT ORDERS that the determination of a Claim by the Court shall be final and

binding for all purposes.

NOTICE OF TRANSFEREES

18. THIS COURT ORDERS that if, after May 20, 2014, the holder of a Claim on May 20,

2014, or any subsequent holder of the whole of a Claim, transfers or assigns the whole of

such Claim to another Person, neither the Debtor nor the Manager shall be obligated to

give notice to or to otherwise deal with a transferee or assignee of a Claim as the

Claimant in respect thereof unless and until actual notice of transfer or assignment,

together with satisfactory evidence of such transfer or assignment, shall have been

received by the Manager, at least five (5) Business Days prior to any distribution by the

Manager pursuant to a further Order of the Court, and thereafter such transferee or

assignee shall for the purposes hereof constitute the "Creditor" in respect of such Claim.

Any such transferee or assignee of a Claim, and such Claim, shall be bound by any

notices given or steps taken in respect of such Claim in accordance with this Order prior

to receipt by the Manager of satisfactory evidence of such transfer or assignment.

DISTRIBUTION

19. THIS COURT ORDERS that the distribution to Creditors of any funds held by the

Manager in respect of the sale of the Debtor Property shall be subject to further Order(s)

of the Court. The Manager shall seek such Order(s) by way of motion on notice to the

Applicants, Respondents and the Secondary Payment Claimants.

SERVICE AND NOTICE

20. THIS COURT ORDERS that the Manager shall be at liberty to deliver the Proof of

Claim Document Package, and any letters, notices or other documents to Creditors,

Claimants or other interested Persons, by forwarding true copies thereof by prepaid
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ordinary mail, courier, personal delivery or electronic or digital transmission to such

Persons at the address as last shown on the records of the Debtor and that any such

service or notice by courier, personal delivery or electronic or digital transmission shall

be deemed to be received on the next Business Day following the date of forwarding

thereof, or if sent by mail, on the second Business Day after mailing.

21. THIS COURT ORDERS that any notice or other communication (including, without

limitation, Proofs of Claim and Dispute Notices) to be given under this Order by a

Claimant or a Creditor to the Manager shall be in writing in substantially the foini, if any,

provided for in this Order and will be sufficiently given only if given by prepaid ordinary

mail, courier, personal delivery or electronic or digital transmission addressed to:

Schonfeld inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodman LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention; Brian Empey / Mark Dunn
Telephone: 416-597-4194 / 416-849-6895
E-mail bempey@goodmans.ca / mdunn@goocimans.ca
Fax: 416-979-1234

Any such notice or other communication by a Claimant or Creditor shall be deemed

received only upon actual receipt thereof by the Manager during normal business hours

on a Business Day.
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MANAGER'S ACCOUNTS

22. THIS COURT ORDERS that expenditures or liability which shall properly be made or

incurred by the Manager in connection with the Claims Process and this Claims

Procedure Order, including the fees and disbursements of the Manager and the fees and

disbursements of its legal counsel, incurred at the standard rates and charges of the

Manager and its counsel, calculated based on a reasonable allocation of the Manager's

overall expenditures and liability as approved by the Court in these proceedings, shall

rank as a first charge on the Remaining Sale Proceeds in priority to all security interests,

trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person,

provided that nothing herein shall affect any right of the Applicants, Respondents or

Secondary Payment Claimants to object to the quantum or allocation of the Manager's

expenditures and liabilities in respect of the Remaining Sale Proceeds on notice to the

Manager.

MISCELLANEOUS

23. THIS COURT ORDERS that nothing in this Claims Procedure Order shall be taken to

determine the priorities between the claims made in the Notice of Application in this

proceeding and the Proven Claims of any Creditor.

24. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to

give effect to this Order and to assist the Manager and its agents in carrying out the terms

of this Order. All courts, tribunals, regulatory and administrative bodies are hereby

respectfully requested to make such orders and to provide such assistance to the Manager,

as an officer of this Court, as may be necessary or desirable to give effect to this Order or

to assist the Manager and its agents in carrying out the terms of this Order.

6348714
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SCHEDULE A COMPANIES

1. Dr. Bernstein Diet Clinics Ltd.

2. 2272551 Ontario Limited

3. DBDC Investments Atlantic Ltd.

4. DBDC Investments Pape Ltd.

5. DBDC Investments Highway 7 Ltd.

6, DBDC Investments Trent Ltd.

7. DBDC Investments St. Clair Ltd.

8. DBDC Investments Tisdale Ltd.

9. DBDC Investments Leslie Ltd.

10, DBDC Investments Lesliebrook Ltd.

11. DBDC Fraser Properties Ltd,

12. DBDC Fraser Lands Ltd.

13. DBDC Queen's Corner Ltd.

14. DBDC Queen's Plate Holdings Inc.

15. DBDC Dupont Developments Ltd.

16. DBDC Red Door Developments Inc.

17. DBDC Red Door Lands Inc.

18. DBDC Global Mills Ltd.

19. DBDC Donalda Developments Ltd.

20. DBDC Salmon River Properties Ltd.

21. DBDC Cityview Lands Ltd.

22. DBDC Weston Lands Ltd,

23. DBDC Double Rose Developments Ltd.

24. DBDC Skyway Holdings Ltd.

25, DBDC West Mall Holdings Ltd.

26. DBDC Royal Gate Holdings Ltd.

27. DBDC Dewhurst Developments Ltd.

28. DBDC Eddystone Place Ltd.

29. DBDC Richmond Row Holdings Ltd.
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SCHEDULE B COMPANIES

1. Twin Dragons Corporation

2. Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

3. Wynford Professional Centre Ltd.

4. Liberty Village Properties Ltd.

5. Liberty Village Lands Inc.

6, Riverdale Mansion Ltd.

7. Royal Agincourt Corp.

8. Hidden Gem Development Inc.

9. Ascalon Lands Ltd.

10, Tisdale Mews Inc.

11. Lesliebrook Holdings Ltd.

12, Lesliebrook Lands Ltd,

13. Fraser Properties Corp.

14. Fraser Lands Ltd.

15, Queen's Corner Corp.

16. Northern Dancer Lands Ltd.

17. Dupont Developments Ltd.

18. Red Door Developments Inc. and Red Door Lands Ltd,

19. Global Mills Inc.

20. Donalda Developments Ltd.

21. Salmon River Properties Ltd.

22. Cityview Industrial Ltd.

23. Weston Lands Ltd.

24. Double Rose Developments Ltd.

25. Skyway Holdings Ltd.

26. West Mall Holdings Ltd.

27. Royal Gate Holdings Ltd,

28. Royal Gate Nominee Inc.

29. Royal Gate (Land) Nominee Inc.

30. Dewhurst Development Ltd.

31. Eddystone Place Inc.
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32, Richmond Row Holdings Ltd.

33, El-Ad (1500 Don Mills) Limited

34. 165 Bathurst Inc.
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SCHEDULE C

SECONDARY PAYMENT CLAIMS

1. CRA HST lien claim Registration Number AT3488865;

2. Construction lien claims including but not limited to Registration Numbers;

a. AT3557508 Laser Heating and Air Conditioning Inc.;

b. AT3557855 Net Drywall & Acoustics Ltd.;

c. AT3561737 Roofing Medics Ltd.;

d, AT3563233 Blue Air Mechanical Inc.;

e. AT3565588 Gentry Environmental Systems Ltd.;

f. AT3565641 Abaco Glass Inc.;

g. AT3566416 Maxguard Alarm and Security Company Ltd.;

h. AT3566462 Net Drywall & Acoustics Ltd.;

i. AT3567140 Ample Electric Inc.;

j. AT3567258 1771105 Ontario Inc.;

k. AT3567558 G-Line Sun Control Inc.;

1. AT3567578 Kerestely, Zoltan;

m. AT3568362 WBA Architects and Engineers Inc.;

n. AT3568578 Engcon Construction;

o. AT3570270 Carcol Ltd;

p. AT3570298 Caiquan Construction Co.;

q. AT3572541 Memme Joseph;

r. AT3573033 World Electric;

s. AT3573412 MediGroup Incorporated;

3. Collins Barrow Receiver's notice of claim Registration Number AT3574922; and

4. Commission payment to Cushman Wakefield LePage.
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SCHEDULE D

NOTICE TO CREDITORS
OF FRONT CHURCH PROPERTIES LIMITED,

BEING THE FORMER OWNER OF THE PROPERTY
MUNICIPALLY KNOWN AS 65 FRONT STREET EAST

(hereinafter referred to as the "Debtor")

RE: NOTICE OF CLAIMS PROCESS AND CLAIMS BAR DATE

NOTICE IS HEREBY GIVEN that pursuant to an Order of the Ontario Superior Court of

Justice (the "Court") made •, 2014 (the "Claims Procedure Order"), a claims process has

been commenced for the purpose of determining Claims against the Debtor. Schonfeld Inc. (the

"Manager") has not been appointed as Manager of the Debtor, but has been directed to

commence the claims process in respect of the Debtor by Order of the Court made May 20, 2014

(the "May 20 Order"). Capitalized terms not defined within this Notice shall have the meaning

ascribed thereto in the Claims Procedure Order.

PLEASE TAKE NOTICE that the claims process applies only to the Claims described in the

Claims Procedure Order. The Debtor's Claimants should have received Proof of Claim

Document Packages, if those Claimants are known to the Debtor and if the Debtor has a current

address for such Claimants. Any Claimant who has not received a Proof of Claim Document

Package and who believes that he, she or it has a Claim against the Debtor under the Claims

Procedure Order must contact the Manager by telephone (416-862-7785, Extension 4), by fax

(416-862-2136) or by e-mail (swilliams@schonfeldinc,com) in order to obtain a Proof of Claim

form. Claimants may also obtain copies of the Claims Procedure Order and Proof of Claim

forms from the Manager' s web site : http ://www.schonfeldinc corn/el aim spr o ees s html 

THE CLAIMS BAR DATE is 4:00 p.m. (Toronto Time) on [INSERT DATE, being 30 days

from the Claims Procedure Order]. Completed Proofs of Claim must be received by the

Manager by the Claims Bar Date. It is your responsibility to ensure that the Manager receives

your Proof of Claim by the above-noted time and date.

CLAIMS OF CREDITORS WHO DO NOT FILE A PROOF OF CLAIM IN RESPECT

OF SUCH CLAIMS BY THE CLAIMS BAR DATE SHALL BE FOREVER BARRED
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FROM ENFORCING ANY CLAIM AGAINST THE REMAINING SALE PROCEEDS IN

RESPECT OF THE SALE OF THE DEBTOR PROPERTY.

DATED at Toronto this day of , 2014.  

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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SCHEDULE E

INSTRUCTION LETTER
FOR THE CLAIMS PROCESS FOR CREDITORS OF

FRONT CHURCH PROPERTIES LIMITED
(hereinafter referred to as the "Debtor")

A. CLAIMS PROCESS

Schonfeld Inc. (the "Manager") has not been appointed as Manager of the Debtor, but has been

directed to commence the claims process in respect of the Debtor by Order of the Ontario

Superior Court of Justice (the "Court") made May 20, 2014 (the "May 20 Order").

By Order of the Court made •, 2014 (the "Claims Procedure Order"), a claims process in

respect of Claims against the Debtor (the "Claims Process") was approved by the Court. A

copy of the Claims Procedure Order and other related information can be obtained from the

Manager' s website: http://www,schorifeldinc.com/claimsprocess.html.

This letter provides general instructions for completing a Proof of Claim form in connection with

the Claims Process. Capitalized tea's not defined within this instruction letter shall have the

meaning ascribed thereto in the Claims Procedure Order.

The Claims Process is intended to determine the amount of Claims against the Debtor. Please

review the Claims Procedure Order for the full terms of the Claims Process.

If you have any questions regarding the Claims Process, please consult the website of the Court-

appointed Manager provided above, or contact the Manager at the address provided below.

All notices and enquiries with respect to the Claims Process should be addressed to the Court-

appointed Manager by prepaid ordinary mail, courier, personal delivery or electronic or digital

transmission addressed at:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8
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Attention:
Telephone:
E-mail
Fax:
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Stephanie Williams
416-862-7785, Extension 4
swilliams@schonfeldinc.com
416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention:
Telephone:
E-mail
Fax:

Brian Empey / Mark Dunn
416-597-4194 / 416-849-6895
bempey@goodmans.ca / mdunn@goodmans.ca
416-979-1234

B. FOR CREDITORS SUBMITTING A PROOF OF CLAIM

If you believe that you have a Claim against the Debtor, you must file a Proof of Claim with the

Manager. The Proof of Claim must be received by the Manager by 4:00 p.m. (Toronto Time)

on [INSERT DATE, being 30 days from the Claims Procedure Order], the Claims Bar

Date. It is your responsibility to ensure that the Manager receives your Proof of Claim by the

above-noted time and date.

IF YOU DO NOT FILE A PROOF OF CLAIM IN RESPECT OF ANY SUCH CLAIMS

BY THE CLAIMS BAR DATE, YOUR CLAIMS SHALL BE FOREVER BARRED AS

AGAINST THE REMAINING SALE PROCEEDS IN RESPECT OF THE SALE OF THE

DEBTOR PROPERTY.

All Claims denominated in a currency other than Canadian dollars shall be converted by the

Manager to Canadian dollars at the Bank of Canada noon spot rate as at the Claims Bar Date.

C. ADDITIONAL PROOF OF CLAIM FORMS

Additional Proof of Claim forms and other related information, including the Claims Procedure

Order establishing the Claims Process, can be obtained from the Manager's website at
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http://www.schonfeldinc.comlclaimsprocess.hLlnl, or by contacting the Manager at the telephone

and fax numbers indicated above.

DATED at Toronto this day of , 2014.

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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SCHEDULE F

PROOF OF CLAIM RELATING TO

FRONT CHURCH PROPERTIES LIMITED,

BEING THE FORMER OWNER OF THE PROPERTY MUNICIPALLY KNOWN AS

65 FRONT STREET EAST

(hereinafter referred to as "the Debtor")

A. PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor:  

(the "Creditor"). (Full legal name should be the name of the original Creditor of the

Debtor, notwithstanding whether an assignment of a Claim, or a portion thereof, has

occurred).

2. Full Mailing Address of the Creditor (the original Creditor not the assignee):

3. Telephone Number:

4. E-Mail Address:

5. Facsimile Number:

6. Attention (Contact Person):
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7, Has the Claim been sold or assigned by the Creditor to another party (check one)?

Yes: ❑ No: ❑

B. PARTICULARS OF ASSIGNEE(S) (IF ANY):

8. Full Legal Name of Assignee(s):

(If Claim (or a portion thereof) has been assigned, insert full legal name of assignee(s) of

Claim (or portion thereof). If there is more than one assignee, please attach a separate

sheet with the required information.)

9. Full Mailing Address of Assignee(s):

10. Telephone Number of Assignee(s):

11. E-Mail Address:

12, Facsimile Number:

13. Attention (Contact Person):

C. PROOF OF CLAIM;

[name of Creditor or Representative of the Creditor], of

 do hereby certify:
(city and province)
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(a) that I (check one)

Clam the Creditor of the Debtor; OR

0 am (state position or title) of

(name of Creditor)

(b) that I have knowledge of all the circumstances connected with the Claim referred

to below;

(c) the Creditor asserts its claim against the Debtor; and

(d) the Debtor was and still is indebted to the Creditor $   : (Claims

denominated in a currency other than Canadian dollars shall be converted by the

Manager to Canadian Dollars at the Bank of Canada noon spot rate as at the

Claims Bar Date.)

D. NATURE OF CLAIM

(check and complete appropriate category)

❑ A. UNSECURED CLAIM OF $ 

That in respect of this debt, I do not hold any security.

❑ B. SECURED CLAIM OF $ 

That in respect of this debt, I hold security valued at $ particulars of which

are as follows:

(Give full particulars of the security, including the date on which the security was given

and the value at which you assess the security, and attach a copy of the security

do cuments )
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E. PARTICULARS OF CLAIM:

Other than as already set out herein the particulars of the undersigned's total Claim are

attached.

(Provide all particulars of the Claim and supporting documentation, including amount,

description of transaction(s) or agreement(s) giving rise to the Claim, name of any

guarantor(s) which has guaranteed the Claim, date and amount of invoices, particulars of

all credits, discounts, etc. claimed, description of the security, if any, granted by the

Debtor to the Creditor and estimated value of such security.)

F. FILING OF CLAIM

This Proof of Claim must be received by the Manager by no later than 4:00 p.m. (Toronto

Time) on [INSERT DATE, being 30 days from the Claims Procedure Order], the Claims

Bar Date, by prepaid ordinary mail, courier, personal delivery or electronic or digital

transmission at the following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O, Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention: Brian Empey / Mark Dunn
Telephone: 416-597-4194 / 416-849-6895
E-mail bernpey@goodmans.ca / rndunn@goodmans.ca
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Fax: 416-979-1234

FAILURE TO FILE YOUR PROOF OF CLAIM AS DIRECTED BY THE CLAIMS BAR

DATE WILL RESULT IN YOUR CLAIM BEING BARRED AS AGAINST THE

REMAINING SALE PROCEEDS IN RESPECT OF THE SALE OF THE DEBTOR

PROPERTY AND IN YOU BEING PREVENTED FROM MAKING OR ENFORCING A

CLAIM AGAINST THE REMAINING SALE PROCEEDS IN RESPECT OF THE SALE

OF THE DEBTOR PROPERTY. In addition, you shall not be entitled to further notice,

and shall not be entitled to participate as a creditor, in these proceedings.

Dated at this day of , 2014.

Signature of Creditor
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SCHEDULE G

NOTICE OF DISALLOWANCE RELATING TO

FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

TO: [insert name and address of creditor]

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim as
Submitted

The Proof of Claim as
Accepted

Claim

A. Reasons for Disallowance or Revision:

[insert explanation]

If you do not agree with this Notice of Disallowance, please take notice of the following:

If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto

Time) on [INSERT DATE, being fourteen (14) days after the Notice of Disallowance is sent

by the Manager pursuant to the Claims Procedure Order], notify the Manager by delivery

of a Dispute Notice to the following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O, Box 95
Ill Centre North Tower
Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
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Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention: Brian Empey / Mark Dunn.
Telephone: 416-597-4194 / 416-849-6895
E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS

NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this day of , 2014.

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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SCHEDULE H

DISPUTE NOTICE RELATING TO

FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

A. PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor:  

(Signature of individual completing this Date
Dispute Notice)

2, Full Mailing Address of the Creditor:

3. Telephone Number:

4. E-Mail Address:

5. Facsimile Number:

B. REASONS FOR DISPUTE:

We hereby give you notice of our intention to dispute the Notice of Disallowance dated
 , 2014.

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON [INSERT DATE, being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention:
Telephone:
E-mail
Fax:

Stephanie Williams
416-862-7785, Extension 4
swilliams@schonfeldinc.com
416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention:
Telephone:
E-mail
Fax:

Brian Empey / Mark Dunn
416-597-4194 / 416-849-6895
bernpey@goodmans.ca / mdunn@goodmans.ca
416-979-1234
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DBDC SPADINA LTD. ET AL NORIVIA WALTON ET AL
and

Applicants Respondents

Court File No: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(Commercial List)

Proceeding commenced at TORONTO

ORDER

GOODMANS LLP
Barristers & Solicitors
333 Bay Street, Suite 3400
Toronto, Canada M5H 2S7

Brian Empey LSUC#: 30640G
Mark Dunn LSUC#: 55510L
Tel: 416.979.2211
Fax: 416.979.1 234

Lawyers for the Manager
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Front Church Properties

Claims Summary at March 17, 2015

Creditor Amount

Claim Filed 

Costs Total Claim

Deemed Trust Proprietary Secured Unsecured

Status Aonroved Disallowed Aooroved Disallowed Auuroved Disallowed Approved Disallowed Disputed

Canada Revenue Agency 246,284.94

32,096.10

0.00

0.00

246,284.94

32,096.10

Deemed Trust

Unsecured

246,284.94

32,096.10

NiA

N/A

1771105 Ontario Inc. 47,742,50

000

0,00

1,200.00

47,742.50

1,200.00

Secured

Unsecured

47,742.50 43,957.00

1,200.00

No

No

Abaco Glass Inc. 49,419.42 0.00 49,419.42 Secured 49,419_42 N/A

Ample Electric Inc. 8,904,40 0,00 8,904,40 Secured 8,904.40 7,006.00 Yes

Blue Air Mechanical Inc. 13,560,00 1,834,10 15,394,10 Secured 15,394.10 13,560.00 Yes

Caiquan Construction Co. 58,556.60 0.00 58,556.60 Secured 58,556.60 53,867.10 No

Carcol Limited 77,299.31 0.00 77,299.31 Secured 77,299.31 N/A

Collins Barrow Toronto Limited 361,750.00 0.00 361,750.00 Secured 361,750.00 No

Cushman Wakefield 349,170.00 0.00 349,170.00 Proprietary 349,170.00 Yes

Engcon Construction 25,086.00 0.00 25,086.00 Secured 25,086.00 24,860.00 Yes

G-Line Sun Control Inc. 3,384.35 0.00 3,384.35 Secured 3,384.35 3,384.35 No

Gentry Environmental Systems Ltd 26,287.70 0.00 26,287.70 Secured 26,287.70 N/A

Joseph Merome 66,670.00 0.00 66,670.00 Secured 66,670.00 N/A

Laser Heating & A/C Inc. 39,852.11 9,963.02 49,815.13 Secured 39,307.45 10,507.68 No

Maxguard Alarms and Security Company Ltd. 4,237.50 0.00 4,237.50 Secured 4,237,50 4,237.50 No

MediGroup Incorporated 0.00 0.00 0.00 No Claim Filed N/A

Net Drywall & Acoustics Ltd. 75,755.00 0.00 75,755.00 Secured 75,755.00 N/A

Perfect Painting 18,645.00 0.00 18,645.00 Secured 18,645.00 18,645.00 No

Roofing Medics Ltd. 40,002.00 0.00 40,002.00 Secured 40,602.00 40,002.00 No

WBA Architects and Engineers Inc, 11,447.01 0.00 11,447_01 Secured 11,447.01 11,447.01 No

Wendy Gaucher c/o Loopstra Nixon LLP 165,000.00 0,00 165,000,00 Unsecured N/A

World Electric 28,331.46 399.00 28,730.46 Secured 28,730.46 28,331.46 No

1,749,481.40 13,396.12 1,762,877,52 246,284 94 0.00 0.00 349,170.00 334,738.88 634,387.60 281,393.52 1,200.00

157



158



曰
篡
渝
舞
。
；
。
．
 

蛇
长
召
洲
月
｝
众
的
澎
 
的
拐
习
息
会
 

『
忍
。
艺
。
｝
「
落
代
写
汉
。
之
 

一
招
〕
。
，
臼
闷
试
冰
【
。
侧
么
的
U

自
山
。
 

润
月
闷
闷
时
『
之
。
日
日
。
．
 

闰
〕
》
目
四
层
盯
陌
。
卜
｝
附
（
〕
。
·
“
。
曰
国
甲
阳
』
岌
 

。
』
叫
｝
舜
袱
心
 

宾
口
日
弃
拐
侧
。
。
口
熟
层
。
。
切
旧
叨
。
。
。
。
』
粼
 

（
蓄
巴
劣
扮
的
任
日
山
艳
日
艺
鼓
忍
扛
｝
洲
莽
 

』
。
旧
。
。
妇
侧
。
。
。
』
山
挂
困
·
．
州
召
侧
召
。
邑
 

。
之
目
 
白
闷
闰
目
之
。
田
曰
〕
叻
 

卜
洲
闰
。
侧
之
侧
昌
臼
巴
｝
闷
。
自
舀
。
〕
藏
国
之
。
目
日
考
 

咒
｝
霜
卜
认
诀
热
臻
少
熟
州
 

暴
伞
飞
矛
户
飞
公
噜
嚎
呜
嘴
：
、
雀
之
〕
与
（
乡
 

厂
。
急
。
叼
、
礼
勺
。
欢
飞
口
叭
｝
；
习
龟
岌
立
对
d

刁
。
，
队
 
乃
云
屯
 

写
福
飞
嵘
幼
J
。
欢
1‘
。
。
J习
奄
洲
劝
启
刁
准
J

。
乃
含
｝
、
 

气
；
、
、
守
代
c

诗
豹
育
哭
冷
摄
‘
匕
溉
不
寸
味
、
、
 

尔
汉
哭
嗒
夺
 

昆
时
国
墉
国
 
德
州
川
喇
〕
卜
。
书
日
舀
 

。
。
叶
价
兰
层
畜
名
叨
身
怂
内
哟
扔
 

名
之
。
〕
。
勺
困
召
州
陌
夕
的
 

绘
口
祠
『
月
品
心
乙
召
渭
岌
月
角
 

山
闷
闷
乏
畜
武
（
洲
。
。
。
 

、
飞
戳
不
月
：
唯
、
谁
’
分
、
竣
窿
译
业
、
戈
啥
 

卜
”
‘
、
目
〕
’
 、
 

、
 

、
 

、
 

、
 

、
 

晚
 
、
 

｝
 

尸
 
歹
八
 
甲
协
价
。
产
 
乙
灯
 

训
人
城
夕
｝
叫
二
 

"
3

、
；
』
＼
 

'
“
、
尸
〕
。
：
 
甲
J、
 

砂
、
多
 记
、
硬
丫
、
毛
几
叼
〕
嗽
洲
只
入
 

‘
刁
1吠
〕
．
尸
 丁
电
沪
命
试
”
产
、
户
、
尸
 

入
沂
｝
社
或
《
｝
排
斌
社
联
衬
 

蕊
臼
‘
。
象
分
【
寸
）
｝
列
州
妈
 

口
刹
r
。
象
（
心
寻
）
｝
【
。
～
 

闷
。
粼
次
成
。
冲
叻
闷
 日
日
自
甲
的
名
李
点
 

。
。
寸
泊
窝
喇
乙
口
出
‘
六
。
拜
口
国
口
侣
田
 

％
 

、
 

‘
 

、
 

、
 

翔
找
尸
伙
拐
飞
』
典
催
不
 

巴
 ＼
 

i
 
、
 

·
叹
 
、
l
‘
 
才
5、
哭
万
 冰
＼
\
｝
闷
卜
卜
健
、
交
 价
、
J
友
、
 

／
、
又
J
沙
召
、
念
赶
J

介
 

叹
犷
l
l
宋
＼
J

飞
 

、
 

冬
八
侧
、
冬
马
，
健
热
＼
勺
色
澳
、
＼
勺
殊
、
、
减
 

‘
礼
介
「
狱
坟
熟
穷
万
价
住
帅
茸
 

井
‘
鑫
议
介
翔
扛
斑
 

、
‘
叫
尽
破
〕
水
是
令
犷
夭
，
诊
食
肖
棺
、
橇
援
 

队
一
犷
丫
协
满
专
趁
琦
呱
 

159



160



PROOF OF CLAIM RELATING TO
FRONT CHURCEI PROPERTIES LIMITED,

HEM; TUE FORMER OWNER OF THE PROPERTY MUNICIPALLY KNOWN AS
65 FRONT STREET EAST, TORONTO
(hereinafter referred tows "the Debtor")

A. PARTICULARS OF CREDITOR:

Full Legal Name of Creditor:  Cushrnan and Wakefield- Ltd, on its own behalf

and also on behalf of Harvey Kalleakeal Estate L.td,

(the "Creditor"). (Full legal 113111C bt the name of the original Creditor Of the

Debtor, notwithstanding Whether an assignment of e Claim, or a portion thereof, has
occurred).

2. Full Mailing Address of the Creditor (the original craikir titit the assignee):

33 Yonge Street, Suite 1000 

Toronto, Ontario

M5E 1S9

Telephone Number: (416) 359 2554

a. E-Mail Address: Nick,Yanovskigea.oushwake.ocirn

5, Faesith i le Number: (416) 359 2613 

G. AttentiOn (Contact Person); Nick Yanovski

7. id.as the Claim been sold or asig'nd by the Creditor tO•another party (cheek one)?

Ycs] No: 1111:1
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R. PARTICULARS OF ASSIGNEE(S) (IF ANY):

8. Full Legal Name of Assignee(s):

I).

N/A

(lf Claim (or a portion thereof) has been assigned, insert full legal name of assignee( s) of

Claim (or portion thereof). if there is more than one assignee, rilease.atTach a separate

sheet with the required information)

Purl Mailing Address'orkssignee(s):

I 0, Telephone 'Number. of Assignee(s):

I I l".-Mail Address:

l 2. Facsimile Nurnber:

I3, Attention (Contact Perkin):

C. PROOF or CLAM

I, Nick Yanovkti,.

tnatne or Credi.tor nr 'Representative of the Creditor], of

Toronto, °Mario  do httebycertify:
(city and province)

(a) that T (cheek one)

am the Creditor of the Debtor; OR.

am Managing Director, Capital:•Markets

Cushman & Wakefield Ltd.

(state POSiiklh or title) of

(name of Creditor)
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(h) that. I have knowledge of all the cireumstances connected with the Claim referred

to below;

(c) the Creditor asserts its claim agairist:the Debtor; and

(d) the Debtor was, and still is indebted to the Creditor $ 
349,170 

(Claims

denominated in a. currency other than Canadian dollars shall be 6i:inverted by the

Manager to Canadian Dollars at the 'Bank of Canada noon spot - rate as at the

Claims Bar Date.)

D. NATURIT, OF CLAIM.

V'e opeze.itvki CjavriAt
eck and complete appropriate category)

4 3 L-1 t w o

`A. UNSECURED CLAIM OF$  ) " (-) 44"

That in respect or this debt, I do not held.any security,

*I B. SECURf-,D CLAIM OF$  349,170

rFMah1 c- 4esk)

`Nat in respect or thiS debt, 1 bold - seettrity Valued at
.  349,170 partieuiars

which are as followst

(Give 6.41.1 particulars of the security, including the date en which the security Was given

and the value at which you assess the security, and attach a copy of the security

documents.)

E. PARTICULARS OP CLAIM;

Other than as already sei out herein the particulars of the undersignred's total Claim are

attached,

(Provide all partieulara of the Claini arid sUPporting docurnentation, including amount,

description or transaetiort(s) or agreement(S) giving rise -to the Claim, name of any

guarantor(s) which has guaranteed the Claim, date andraMOunt of invoices, particulars cif

all credits, discounts, etc..elaimed, description or the security, if any, granted by the

Debtor to the Creditor and estimated -value of such security.)
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K FILING OF CLAIM

This Proof of Claim must be received by the Manager by no later than 4:00 p.m. (Toronto

Time) on August 18, 2(114, the Claims Bar Date, by prepaid ordinary mail. courier, personal

delivery or electronic or digital transmission at the following address:

Schonfeld Inc.
Court-appoinied Manager of the Companies
77 King Street West, Suit 3000, P.O. Box 95

Centre North Tower
Toronto, ON WK. 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Exlensiun 4
E-mail swilliams@schonfeld inc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Coodinans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ()N M51.1 2s7

Attention: Brian Frnpey / Mark Dunn
Telephone: 416-597-4194. / 416-849-6895
k-mail bempey@i)goodrnans.ca/ indonn@goodmans.ca
FaN 416-979-1234

'FAILURE TO FILE YOUR PROOF OF CLAIM AS DIRECTED BY THE CLAIMS BAR
DATE WILL RESULT IN YOUR CLAIM BEING BARRED AS AGAINST THE

REMAINING SALE PROCEEDS IN RESPECT OF THE SALE OF THE DEBTOR

PROPERTY AND IN YOU BEING PREVENTED FROM 'MAKING OR ENFORCING A

CLAIM AGAINST THE REM.AINING SALE PROCEEDS IN RESPECT OF 'I'HE SALE

OF THE DEBTOR PROPERTY. In addition, you shall not be entitled to further notice,

and shall not be entitled to participate as a creditor, in these proceedings,

TorontoDoted at

- 5 -

1 3th d„y „f August 2014.
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APPENDIX "A" — Particulars of Claim

Introduction

In this claims bar procedure, Cushman and Wakefield Ltd. ("Cushman") asserts a claim in the
aggregate amount of $349,170, consisting of commission of $309,000 earned in respect of the
sale of the property known municipally as 65 Front Street East, Toronto, Ontario (the
"Property") plus HST. Cushman submits this claim on its own behalf as well as on behalf of
Harvey Kalles Real Estate Ltd. (the "Co-operating Broker). The Co-operating Broker
consents to have its claim included as part of the Cushman Proof of Claim. Such claim
represents the agreed-upon commission of 3 percent plus HST of the agreed-upon selling price
of the Property as evidenced by an executed agreement of purchase and sale (the "APS")
between Bill Mandelbaum in trust for a company to be incorporated (the "Purchaser) and Front
Church Properties Limited (the "Vendor) dated January 23, 2014 (Appendix "B").

Timeline

On November 6, 2013, the Vendor entered into a listing agreement (the 'Listing Agreement")
with Cushman (Appendix "C"). Pursuant to the Listing Agreement, the Vendor gave Cushman
the exclusive and irrevocable right to act as the Vendors agent with respect to the sale of the
Property. The Vendor directed Cushman to list the Property for sale in an open and transparent
manner at an asking price of $12 million. Pursuant to section 2 of the Listing Agreement, the
Vendor agreed to pay Cushman a commission of 3 percent of the sale price of the Property plus
HST if the sale was obtained through the efforts of a co-operating broker or, in the alternative, a
commission of 2.5 percent plus HST if the Property was sold without a co-operating broker.

On November 13, 2013, Cushman obtained a copy of the parcel register for the Property (PIN
21400-0069)(LT)) and learned that two mortgages, in the aggregate amount of $6,4 million, had
been registered on title (Appendix "D"). Based on a reasonable assessment of the value of
the Property, there was substantial remaining equity (after payment of the mortgages) out of
which the commission could be paid.

As of December 3, 2013, through the efforts of Cushman, six offers were received for the
Property. This was a successful, open and transparent process which led to bid submissions
from private entities as well as public companies. Despite the result, the Vendor was not
prepared to accept any of the offers. On January 9, 2014, the Vendor executed an amendment
to the Listing Agreement directing Cushman to reduce the listing price for the Property to
$11,250,000. Soon thereafter, the Purchaser executed a Confidentiality Agreement in favour of
the Vendor in order to allow the Purchaser to conduct pre-due diligence, and finally submit and
negotiate a conditional agreement of purchase and sale to buy the Property through Cushman
and the Co-operating Broker.

On January 23, 2014, the APS was executed, pursuant to which the Purchaser agreed to pay
the Vendor $10,450,000 in exchange for the Property. The APS also confirmed that the Co-
operating Broker was representing the Purchaser and, therefore, it was entitled to its share of
the commission. Cushman would be responsible to collect the commission proceeds from the
sale and to distribute the co-operating brokerage commission to the Co-operating Broker.

On March 12, 2014, the Purchaser waived all remaining conditions associated with the APS in
consideration for a reduction of $150,000 in the purchase price to $10,300,000.

Legar11968423.3
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On March 21, 2014, by Order of Justice Newbould, the Vendor was directed to pay to Cushman
upon closing the full amount of the commission owing to it and the Co-operating Broker,
together with HST (Appendix "E").

By Order dated May 20, 2014, which was obtained without notice to Cushman, Mr. Justice
David M. Brown directed that the commission owing to Cushman was a "Secondary Payment"
and would therefore be subject to a claims process that the court-appointed Manager would run
(Appendix "F"). Such order did not make any determination about the validity or priority of
Cushman's claim but merely gave Cushman the right to participate in a claims process and to
assert whatever priority it wished. Nothing in this proof of claim is intended to assert that the
May 20, 2014 order of Justice Brown should be set aside.

Cushman and the Co-operating Broker wholly completed their duties pursuant to the Listing
Agreement and were a principal contributor to the transaction in question. Like the work
performed by the Vendor's solicitors, Cushman's work was integral to the completion of the
transaction and the realization of value from the Property for the benefit of creditors.

Priority of Cushman Claim

Cushman asserts a proprietary claim (i.e., a claim as "owner" of the funds) to $349,170 (the
"Funds") in the hands of the Manager. Such claim is in priority to all secured, lien, and
unsecured claims in respect of the remaining proceeds from the sale of the Property,

The Funds are the property of Cushman and do not form part of the estate of the Vendor that is
subject to the claims of creditors.

On page 5 of the APS, the Vendor signed an irrevocable direction in favour of
Cushman on the following terms:

l, the Undersigned Seller, agree to the above offer. l hereby
irrevocably instruct my lawyer to pay directly to the brokerage(s)
with whom l have agreed to pay commission, the unpaid balance
of the commission together with the applicable Harmonized Sales
Tax and any other taxes as may hereafter be applicable, from the
proceeds of the sale prior to any payment to the undersigned on
completion, as advised by the brokerage(s) to my lawyer.

The commission that was the subject of the irrevocable direction was in two
parts. First, at the time that the APS was signed Cushman received, and later
held, a deposit of $200,000 (the "Deposit") from the Purchaser in respect of the

transaction. Second, the remainder of the commission • was the property of
Cushman and, pursuant to the irrevocable direction, was to be paid to Cushman

off the top of the proceeds of sale paid by the Purchaser on closing.

Paragraph 4 of the amended order of Justice D. M. Brown dated May 20, 2014
required all remaining proceeds of the sale of the Property to be paid to the
Manager's counsel in trust, As such, Cushman was compelled to pay this

amount to the Manager but, in doing so, Cushman expressly reserved its rights

with respect to the Deposit. (Appendix "G") As such, nothing that was done

with respect to the payment of the Deposit to the Manager or the receipt of the

balance of the commission by the Manager (as opposed to Cushman) changes

the nature of Cushman's proprietary claim.

Legar11988423.3
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The irrevocable direction contained in the APS constituted an equitable
assignment of the commission in favour of Cushman. (See Re/Max Garden City
Realty Inc. v. 828294 Ontario Inc. (1992), 8 O.R. (3d) 787 (Gen. Div.) at para.
11.) (Appendix "H")

Cushman did not merely hold a security interest in the commission. Instead, the
irrevocable assignment in the APS passed title in the commission to Cushman on
the date of the assignment (i.e., the date of the APS), not the date that the sale
was completed. (See Vysek v. Nova Gas International Ltd., 2002 CarswellAlta
511 (Q.13.) at para. 31.) (Appendix "l")

The irrevocable assignment contained in the APS is an assignment, not a
security interest and thus Cushman is the "owner" of the proceeds. (See Vysek,
supra, at para. 35.)

Cushman asserts this proprietary claim to the entire amount of the commission.
However, to the extent that such claim is not allowed in respect of the entire
commission, Cushman asserts in the alternative that the proprietary claim
extends at least to the amount of the Deposit, which was held by Cushman
following execution of the APS.

Alternative Claims

If Cushman's claim is not given the priority described above, Cushman makes an
alternative claim for $349,170 as a secured creditor or, in the further alternative,
as an unsecured creditor.

Legal'" 11988423.3
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browns nu der iCareasita;

S. the Sailor shall comply with lb' Soft SØ Ad (Orer tiel;
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SCHEDULE "B"
AGREEMEtor DP PURCHASE AND SALE -CD504611CIAL

This Schedula is alleahed to and forms worth* Agsvoreent of Purohato and Sala betweest

RUSHER, h4ANDELSAUE4 IN TRUST
(70r a Company to he Ineerparitbi)

and

SIELLER, FRONT CHURCH pitemomes LIMITED

for the purchase and WI of 6.1 FRONT STREET EAST, TORONTO, 014TARIO
dated the 21. de of JANUARY, 2014.

MAIMENXIMIXO
PT WAL KS AND OARDESS Pt, JA TOVIONTOt PT STRIP Of LAND SIN WATERS EDGE
AND TOP or BANK It 5A rowan; PT LT 301 SIS FRONT ST E tt SA TORONTO AS
TN CA510607; SIT CT21.3443; CITY OF TOKINTO

PrN; 2 '1400410134 (LT)

tkRtfiturt Victimutorcv

I. Liens for bum levied upon the Pnverty if rams era nos yes flue and PAYNPR.

7. Minor tide &NM or irregularites.

3. Any subsisting reservations tonalited Ja tha original post tithe flowty fixoa the
Crown.

4, Regitterest syyt•paaaa. taasouroa, rlita* of way. itetrictivi toaagass and uremia
and tabu Arai* deg* la lturd goad ak Awned or alma by any gallanananal

AtitheritY ot Pabik wirriverr a*, elf any taistoal ostaviskv, deve)opatent.
serriaing, Sita plan or other limits tglosataa wk!' Kay sawaramanal authOrOy or ashlio

utility.

s. Tremolo ea.oefrimit registerei ai loatnuedies No CT272441

4. Agreasuret rtigistaftd as Inonerreer t4o. CT TROLL

7. Notice of Irma regintered at lestossaertt No. CA.107,1311,

IL A greement regiatered as hearteasitt No. CA601205,

9, i3ylveto registered as Inetnunnd Ne. AT2315742.
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SCIIEDULE "C"
Acri ~ET« OP PURCISME AND SAII..COMMF.ROJIL
This Sehodo* sa anached bood farm pad ot ba Agn af Pus chame and Sst* botweg*

13U9' ZR. 81114 MANDELBAUM IN TRUST
Cfor a Cotninny tok Intospotadid)

and

SELLER. FROWt Cl RIRCH PROMO-Wi LINfinD

Tor bs poehaan mat man ot 64 FRONT s-rre,ET P.AST,T)DRONTO, orirmuo
Mol ba n.' day ottANUARY, Wit

TZNANTII AOCNOVVIRDGMEW AND LtTOPPRL eltlialEICATN

(TENANI1 NAME)

RK:

Vite ~Iran and aoknendectiga to be Utryer, arry Kaaignve and to bs Modaal** that with ivapealt
to the kase to ot fot bs Premisse

I. The kast trom  to ns dottad the day of  
(the "Lamel hat beert YAkídáy asei.ruted and deliveted by dm undaraigned aa Tanant
puntigst to das torontate woon lampet)1r taken hy otif Corps:vaak*.

2. fla Lease lap la LU rome and Wed tand Oiere have heen no tnodfflettitons, adaijornents
ar ehtroges in die Lor», othar tka danse Iked beknv,

1 We have atupted and oe in posseasion ot ik ilmntisos ~bed to ms and welt "tonus
ate rolty opennional.

4. All of ik *ot to Ind ?mises which b 0* teaponsilaiity ot tbs )ØIØ any), hos

been complenad to ome aldiatamtion aecoidonee wil; be landtants oblititions. "nauwe

me no Kamt Initocantants and tenant silovancat paysttiet hy dur tariationt whiak art

oatitanding. rug» as rekel*

J. n• tam of ik Les» cOnnaCticad od day 
ot) 

. and

evoira oom th* do of , in ~do» with Ilstptovisiuts ui Or

Lust, subjex* sa ik 710 ot ØØ it say. #.5 KOM bOkAll
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d. The emmi minimalt of hoie rast ~nyb esist far the Prerniiiinis

Snek tninfnuen ar bisir rat ned addivinni4 net bu frau ladd in fult Ea

The ~sml ar hasle tenk is isthinte to adjanniseni don% the *ros of dø tat the
Iblitraini basis:

T. sek anbud minimum or biske rate in ;nid 11~ etiorn* instelostels ot
 . ler ~nonet fent ls buing prist i. muld ~dy itotannents of

7 ON necupy spintstanasty apen Lit el dee ~uti nue denctibedia (et
Lase,

L Thea li no ~remi at sent ar settehy dellukt ~dim to ote anstilt, vagn så
fallava

9, nese it no skillen lo rapa:* ar *at Lam* hy ur ond ni ese not eta/ming any dedeicilsos,
abatemont ar sek-off af any sent fnist end ~de endar d. Lem nuss Kry GOIMINInkt*.ar
dsitnca whist the entOftenseed nt sau 01"aticiu tar pnrIbnned by un under ihs
Leme.

G. There ii nn litisesion or ~monnet ar nsueiLlstel proterdinip easneeencent or padiat
Of narr-menne *munk ua wnk nepe« tott» ~es desråned to os.
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Listing Agreement - Commercial
Authority to Offer for Sale

egleird trt)
0*Thie Is es Allerhipla Li:oh* Sootvice. Agreerne

Pagel Ire*BETWEEN;

alksiceitarsaLCIAMAN.4. . WAUFARO,UP:A.PAMMOA.

ycINGE STREET, STE, 1000  TORONTO

mums),  FRONT CHURCH PROPERTIES LIMITED;  !the 'Segel

In consideration GI Ow wog Brokerage listing the tool property fee wide known el. MDT. STREET EAST 

TWRITP . PIN: 200/0069  ... .. -.Oho "'Vete}
the Sager hereby gives the lining Brokerage this estelineleo and knoveeribthe right to act a* the Seller's agent,

Feast 520
kw we it thy ihonAmao

pews kakis)

netnntt4waeing al 12:01 a.m. cm the  6411
aorta 11:59 p.m an the 5111 . d00lA

ck", ol  Novemkgr

...   (the 'lining Broken:pis,

20 ........
20 14  (a.• Pthotho tionod')

{Seller odinoeledges hat the Inglis of its ihNng Period is rtsgatiolth hithireen the Seiler ord the Wetly Brokaw": and, I on MLSO Nine, me/ be }
sullied la minimum requirements of the redeem board, however, in accordance with the Red Elide and Relines, Brokers An 4 Own* ITCO21,
If the Listing Period male& obi menthe. the Listing Broken:go mum obtain the Seller's Welds. iSrtior' inits;

to offer the Property few Mill at o price of: 

is ial 

Twelv Million e ..   0041w:180in Ps9.91)191"
and war the twins particularly set our herein, or at such other price and/or hems acceptable to the Seller. t is underaciod that the prior and/or terms suit
out henna are of the Seller's personal request, after full atalllitIll with the titling Brokerage's reptsentative regarding polsniiol market wok* of thr ProPerrY
The Seller hereby represents and warrants that the Seiler is not a part.y to arse other listing agreement for the Peolter37 O. eatimment
to pay conernissian to any other real estate brakemen km firm seine of Ole Peefieeti
1. ORPOOTI011iS AND INTERPRETATIONS: For the purposes al kis lisrilg Agreement rAuthority" or "Agreernentl, "Selkir" includes vendor and a

'buyer' includes a purchaser or a pgralpeclive purchaser. A purchase than b• doomed 10 include if* enlanng into at any agreerneni to exchange, cry
the obtaining of an option to purchase which is subset:rue* marched, .or the causing of a Fiat Rfil of Raked to her. ercised, or an agreement to
WI ce trarsrr shares or assets. "Real " includes real esicrte os defined in the Real Estate and Business bothers Ara 12004 The "Properly than
be awned to include ony pan tfureiut or interest therein, A "real estate beard' includes a real esiale association. This Agreement shall be road with
all changes of gender or number rirrsd Isy the context, For purposes of Otis Agreernent, anyone itanschreed to orshown die hoperty shall bra deemed
to include eat' *out*. heirs exemftrs, odsnirsistratom tuccessars, cosigns, Waled corporations and affiliated corperations. Related cotporations or
affiliated corporations shall include any corporation winire one half or rs mojority of the shareholdert, directors or officers of the ookand or *flail:led
corporation ore the 10M0 person's) as the shareholders, director*, or officers of the corporation introduced to or shown the Property

2. COMMISSION-1 In consideration of the listing Brokerage Iiiling the Property for sale, the Seger agrees la poy de Lail; Brother:age a commission , /

0.-.(N-1- G. S i •ef..A . .„ . .... ,.. % of the sole price et the IP orlillie HST  loir if On .\z> fro\c--tr-e--41,

..\41, N., 11:40,-..  - .... .......... .bili  
for any volld offer to purchase the Property from spy source whatsoever obtained during the Listing Period ond oo the terms and nennfilinnt set

out in this Agreement OR such other terms and conditions es the Seller may accept.
The Seller further agrees to pay such commission as cakubled above II an agreement to purchase is agreed to or accepted 6y the Seller or anyone on

the Seller's behalf will*,  18°  days after the expiration of the listing Period (Solderer Period), so long us such agreement is with anyone
who woo introduced to the Propeny from any source whatsoever during th. listing Period or shown iii* f.reperty during the listing Period.
If, however, the offer far the purchase of the Property it pursuant its a now agreement In writing to pay commission lo another registered real estate
brokerage, Illa WW1 llabIttiy Far commission shall bo reduced by the amount paid by the Seller under the new agreement

Thus Seiler further ogress to pay such commission as calculated above even if the transoction contemplated by an agreement lopurcitcrse agreed to or
accepted by the Seger or onyone on the Sefer's behalf is not completed, if such neeisomplution is ourng ør attributable to the Seler's default or neglect,
said commission to be payable CM the date set for completion of the purchase oF the Property.

Any deposit in respect of any agreement where the tronsoction has been completed shall first be applied to reduce the commission payabitr. Should
suds amount* paid to the listing Brokerage from the deposit or by the Seller's solicitor not be sufficient. the Seller shall be liable to pay es the listing
Brokerage on demand, any deNciency in cornmits1on and taxes owing on such coremission.

In the mend the buyer fah to complete the purchase and the deport at any Fart Tweet Intones forfeited, awarded directed or released kr the Seller, the Sailor frort
authorial* the Listing Brokerage to twain as comminion for seniors renchwell, fifty 00E4 per cent alike amount cite said deposit forfeited, awinxied. antinhltd or
rebored 10 the Seller fbut not to exceed the commission payable hod a soh been consummated) and to pay the balance td the deposit to the Sake

AN amounts set out os commission are to be paid plus applicable taxes an such commission,

3. REPRESENTATION: The Seller acknowledges that the Listing Brolusroge has provided the Soler with written information explaining cogency

relationships, Including information on Seiler Representation. Subagency; Buyer Representation, Multiple Represenation and Customer Service.

The Seller authorizes the listing Brokerage to anaperate with any other registered real sable brokerage (cuneorplInci blokotoin), and to offer to pay

the cooperating brokerage o commission of„•.'. % of *coal, pric, of the Property or plus HST less marketing 
costs to a 

113P;irtHAP? Pr $5:°°0.

nirum-s OP SATING RIONOULOILI

Qtly 1w1oder uto AN 4111.0641.1111 FA4014011 4.0.00 rolw weir arda.e.10156. Do
2013, Oroato Rod Woe AtocwOort rOILAI Ai reillesfowool Tho Sono We ewe*

INMPiltt 011 $113111111):

-iht iu and Popookohon .4 A ermamn i..d toosom

PrenA 0111144-.111 i"ged 1"••4"'"" rent* 521 Revised 2013 map et 3
tnair-remelt Wed=
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out of the commission the Seller pays the listing Brokerage. The Seller understands that unless the Seller is otherwise informed, the cooperating
brokeroge is representing the interests of the buyer in the transaction, The Seller further acknowledges that the tieing Brokerage may be listing other
properties that may be similar to the Seller's Property and the Seller hereby consents lo the listing Brokerage acting os en agent for more than one seller
without any claim by the Seiler of conflict of interest. Unless otherwise agreed in writing between Seller and listing Brokerage, any commission payable
to any other brokerage shall be paid out of the commission the Seller pays the Listing Brokeroge,
The Seller hereby appoints the listing Brokerage or the Seller's agent for the purpose of giving and receiving notices pursuant to any offer or agreement
to purchase the Property,
MULTIPLE REPRESENTATION: The Seller hereby acknowledges that the listing Brokerage may be entering into buyer representation agreements with
buyers who may be interested in purchasing the Seller's Property in the event that the Listing Broloyage hos entered into or enters ink a buyer

refft „ ,insa,matian, 
the 

with a prospective buyer for the Seller's Property, the Listing Brokesage attain the Seller's written consent to represent bath
the 'eller and the buyer for the transactional the saltiest practical opportunity and in alt eases prior to any offer to purchase being submitted or promoted.

The Seller understand and acknowledges that the Listing Brokerage must be impartial when representing both ihrs Seller end the buyer and equally
protect the interests of the Seller and buyer, The Seller understands and ocknowlerlges that when representing both the Seller and the buyer, the Listing
Brokerage shall have a they of full disclosure to both the 501/er and the buyer, including o requirement to disclose all factual information about the
Property known to the listing Brokerage.
However, the Seller !anther understands and acknowledges that the listing Brokerage shall not disclose..

• that the Seller may or will accept less than the listed price, unless otherwise instructed in writing by the Sam;
• that the buyer may or will pay more than the offered price, unless otherwise instructed in writing by the buyer;
• the motivatioe of or personal information about the Seller or buyer,. _unless otherwise instructed In waiting by the porn, to which the information

applies or unless failure disclose would constitute fraudulent, unlawlui or unethical peat-rice;
the price the buyer should offer or the price the Seller should accept; and

• the Listing Brokerage Anil not disclose to the buyer the terms of any other offer.
However, it is understood that factual marker information about comporoble properties and information known to the tieing Brokerage concerning
potential user for the Property will be disclosed to bath Seller and buyer to assist them la come to their own conclusions.

Wham a lintkeructo represents both the base rend the Royer (multiple representation), the Iheitentge shell nee be entitled or
girthatiseill le be sword for either Aso Surer or the Soliar for the purpose of giving and recehrirea ,scoters.

MULTIPLE IIIPILESENTATION AND CUSTOMEE SEMICI: The Seller understands and agrees that the Listing Brokerage also provides
representation and rush:rater service to other sellers and buyers. If the listing Brokerage represents or provides customer service to more than one seller
or buyer for the some trade, the listing Brokerage shall, in writing, re the earliest practicoble opportunity and before any offer is mode, inform oil sellers
and buyers of the nature of the Listing Brokerage's relationship to each seller and buyer.

A. REFERRAL OF ENQUIRIES: The Seller agrees that during the Listing Period, the Seller shall advise the tieing Brokerage immediately of all enquiries
from any source whensoever, and all offers to purchase submitted to the Seller shall be immediately submitted to the fislius Brokerage by the Seller before
the Seller accepts CH rejects the same. flurry enquiry during the listing Period results in the Sellers accepting a valid offer to purchese during the Listing
Period or within the Ho closet Period alter the mein:Mori at tieing Period described above, the Seller avers fa pay the Listing Brokeroge the amount
of commission set out above, payable withirt five 1.51 days following the listing Brokerage's written demand therefor,

5. MAR1 EN/4M The Seller agrees to allow the Listing Brokerage to show and permit prospective buyers to fully inspect the Properly during reasoilable
hours and the, Seller gives the Listing Brokerage the sole and exclusive right lo place "for Sale' and "Sold" sigrthl upon the Property.

The Seller corium's to the Listing Brokerage including information in advertising thai may identify the Property. The Seller further agrees that the Listing
BrokserNe shall have sole and exclusive authority to make all advertising decisions relating to the marketing of the Property during the Listing Period.
The beftr agrees thal the Listing Brokerage will rvet be held liable in any manner whatsoever for any_ acts or omissions with respect to advertising by
the tieing. Brokerage or any other party, other than by the listing Snakeroot's gross negligence or wilful Oct

6. WARM/ITT: The Seller represents and warrants that the Seler has die exclusive authority and power to execute this Authority to offer the Property kr
sale and that the Seller has informed the Listing Brokerage of any third party interests aJokes ors the Property such as rights of first refusal, options,
easements, mert000es, encumbrances or otherwise concerning the Property, which may affect this sale of the Property.

7. INDEMNIFICATION AND INSURANCE: The Seller will not hold the tilling Brokerage responsible far any, loss or damage to the Property or contents
occurring during the term of this Agreement caused by the tieing Brokerage or anyone else by any means, including 114, fire or vandalism, other than
by iles Listing Brokerage's gross negligence or wilful tics The Seller ogrees to indemnity and save formless the Listing Brokerage and one co- aerating
brokerage from ony liability, doire, toss, coo, damage or injury, including but not limited to loss of the commission payable under this Agreement, caused
or contributed to by the breach of any warranty or represemotton made by the Seller in this Agreement or the ocoomponylng data form. The Seller
agrees to indemnify and save harmless the listing Brokerage and any cooperating brokerage from any liability; claim, lass, cost, &mop err injury as
a result of the Property being affected by any contarrenanb or environmental problems.
The Seller warrants the Property is insurer), including personal liobili insurance against any claims or lawsuits resulting from bodily injury or property

damage to others caused in any way on or at the Property and the Seller indemnities the Brokerage ond all of 113 employers, representatives, salespersons
and brokers (listing fecikerogel end any cooperating brokerage and all of its employers, representatives, salespersons and brokers (cooperating
brokerage) for and against any claims Gooiest the listing afg6tf090 or cooperotirag brokerage made by ammo° who amends or visits the Property.

FAMILY LAW ACT: The Seller hereby warrants that spousal consent is not necessory under the provisions of the family Low Ad, 9,5,0. 1990, unless
the Seller's spouse has executed the consent hereinafter provided.

9. FINDERS FEES: The Seller adreowledges that the Brokerage may be receiving a finder's fee, reward and/or referral incentive, and the Seller consents

to any such benefit being received and retained by the Brokerage in addition to the commission as closcrked above.

10. VEILIFICATION OF INFORMATIONS The Seller authorizes the listing Brokerage to obtain any information from any regulatory 
authorities,

eavernments mortgagees or others affecting the Properai and the Seller agrees tog:woe and deliver such further authorizations in this regard as may
bet reasonably required. The Seller hereby appoints the isting Brokeroge or the fisting Brokerage's authorized representative as the Sellers attorney to

execute such documentation as may be nocessory to effect obtaining any inform:sort as aforesaid. The Seiler hereby authorizes, instruct: and 
directs

the *hove noted regulatory °wheelies, governesenh, mortgagees or others to release any and all information le the Listing Rralserage.

II. USE AND DISTRIEUTION OF INFORMATION: The Seiler consents to the collection, use end disclosure of personal information by the Brokerage
for the purpose of listing and marketing the Property including, but not limited to: listing and advertising the Property using any medium including the

Internet; disclosing Property information to prospective buyers, brokerages, salespersons and others who may assist in the sale of the Properly; such
ether use of the Seller's personal information as is consistent with fisting and marketing of the Property. The Seller consents. if this is an tAIS.
to placement of the listing information and sakes inforinrstian by the Brokerage into the siblabase(s) ol the appropriate systemirlt and to the posting

of any documents one/ ether information !including, without limitation, photographs, images, graphics, oudio and video netordinos, 
virtuol lours,

drawings, floor plans, architectural designs, artistic renderings, surreys and listingclesceptioral provided by or an Imhoff of the Seller 
into the

database(s) of the appropriate PA1.519 eysterelsji. The Seller hereby indemnifies and saves harmless the Brokerage and/or arty of its 
employees, senates,

brokers or safes representatives from any and all claims, Writhe', suits, actions, losses, costs and legal fees couseclwl, or arising 
out of, or reselling

from the posting of any documents °tether information (including, without pharographs, images, graphics, a in and video recordings, virtual

tans, drawings, floor plans, architectural designs, artistic renderings, surveys and listing descriptionsr as aforesaid, The Seller 
acknowledges that the

INITIALS OF usrING IIKOKEITAGE: INITIALS Of SEL

151 7Ur31, Oozes OA Nor rsooloon MOM) N Rio mooed 3o, l000 ono aloolood Sr too eel m000loeo. of ht MIN14110, gni rarer
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MISM database is the pr asierly of the real estate !sorrel(tj and can be licensed, resold, or otherwise dealt with lsy the board(I). The Wee further
acknowledges *rot the real estate board's) may during the term of the hiking and thereafter, distribute the information in the 1458 database to any
persons authorized to use such service which may include other brokerages, government clepaitritents, appraisers, municipal organizations and others:
murky, the Property, at its option, In any medium, Inducting elisdronic media; during the teem of the and ihereaher, compile, retain and publish
Orly 110360 including historical data oriel rosin, reproduce and display photographs, images, graphics, audio and video recordings, virtual
Sours, drawings, floor plans, ardiitectural designs, artistic renderings, surveys and listing descriptions which may be used by board members to conduct
comparative analyses; and make such other use eh the information as the Brokerage and/err real estate boats1(rs) deem appropriate In 1:conec5on with
the listing, marketing and soling of root estate during the tort of the listing and thereafter.

In the event that this /Agreement expires Of is cancelled or otherwise
terminated and ihe Property it not sold, the Seller, by InitiollIng: ic=)1 CID

Does bane Net
content itt allow other red estote board members b contact the Seller after cavitation or odor Issmination Of this Agreement to 'Afoot tiding or otherwise
marketing the Properly-

12. SUCCSESORS AHD ASSIGNS: The heirs, sniecurors, admindraioni, successors and assigns of the undersigned are bound by the ion% of this Agroarrieve,

13. CONFLICT OR DISCREPANCY: If there is arty conflict or discrepancy between any provision olded to this Agnomens linchsling any Schedule
attached hereto) and any provision in the soird pre-set portion hereof, the added provision shat supersede the standard pre-set provision lo the
exhort of such cardlict erdiscrepancy, This Agreement, including any Schedule attadsed herein shall constitute the Wks Authority from the Saw to
the Endotrage. There is no representation, wononty, collateral agreement or condition, which alfects this Agreement other than os essPressed herein.

14. PIECTRONIC COMMUNICATIONs This listing Agreernenr and any agreement*, notices or other communications conesespiated thereby may he
transmitted by moons of electronic systems, in which case signatures shot be deemed to be original. The transmission of this Agreement by the Soler
by efectronic moons shall be deemed to confirm Co Sego, has retained ett true copy of the Agreement.

151. SCSIEDULE(S),A.,„  and data farm attached herb fermis) part of this Agreement.

NW MING ORONERAOS AG TO MUM, THE PROPERTT Oft 111114All OF USE MISR AND 111111115111ET NM TRUER IN 414 ENDINIVOUR 50 MEM
A VALID OILER TO PORCHASI THE FROMM ON MI 11111615 SET OUT IN DID OR ON SUCH 0111115 TERAILS SANSFACTOSIT TO Tfili SEIM.

of 
DA1E ///4/11

n of&tetishetorrst to

THIS AUTHORITY HAS MIEN READ AND Is ILLY UNDERSTOOD EY ME AND l ACKNOWLEDGE NM DATE I NM SIGNED UNDER SEAL.
Any re resinittlicais torksined herein or as shown an the accompanying data ken respecting dm Property we true to the best of my knowledge, information and belief.

SIGNED, SEATED AND DELIVERED l have hereunto t.t my hand said seal 

CHURCH PROPERTIES LIMITED; 

411/1 DATE   ‘'f.
Sigsma Officer) 4•00

Oleos*. of 5allse/Auttictisied Siring Officer)
1110 DATE
Crnal)

SPOUSAL CONSENT: The undersigned spouse of the Seller hereby consents to the listing of the Properly herein pursuant to the provisions of the Family Low
Ad, 113,0 1990 and hereby ogress that he/she will execute all neaossary or incidental documents !o further any traraioction provided for herein.

DATE., . ........... .......
tSpowal Prof)

4 4 4

DECLARATION OF INSURANCE

The het,klethoiespenee.EffipriacIfftrieriaah Rechtsman 
ON/Cgra eroker/Salensvaan)

hereby declares that he/else b insured os required by the Real and It brokers Act (RESBA) and /toga:thesis.

of trotterpolespersonl

4•444r44441.0

ACICNOWILIDOINIINT

The Seilerte) hereby acknowledge that the Selene) tally uraleretand the Seems of *hie Agreerneof end hove imeolved five copy of 1641

Figtostroon1 en Ow 4 44 4 444••.4 4•44•441.1441.4.11- ... 444.4.4.1411,4•14•44- ........... 4.4 • 4554 deli Of .......... ...... 44.4•11411•••••4441.4114 
14, 20 ..... 441.1.44,04144414444e 

(5 gndure of Sella j

lqiisorLWi  Ortani
...

hate:

ru NM INA big* NEVI itisstserearrwit nu; kroo wee &Isla* *OVA ter ise *is calsescrisorin st*sratiesccitoseseass
miff oior uso at ,opiodueo,*poltiolof mop! ‘oik poor YR OM forme+ el 01/EA. or ,d dor when pee or refeeduco• glop *Tonal Frew Won Form 520 !seemed 2013 p.p. 1.1 a

INE8Ftrrns. ticret2012
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SCHEDULE "Ail to LISTING AGREEMENT

Notwithstanding the Commencement Date of the Listing Agreement shall be November 6th,
2013, the parties agree that the Property will not be placed on the Multiple Listing Service until
November le 2013 to allow the Brokerage to prepare the necessary marketing materials,
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Ontario ServiceOntario
LAND

REGISTRY

ORRICE 466

PARCEL REGISTER IABBREV/ATED) POR PROPERTY IDENTIFIER

1 21400-0069 (LTk 

PAGE I OP 2

PREPARED FOR 9519410

0E2013/11/13 AT 14-54127

• CERTIFIED BY LAND REGISTRAR IN ACCORDANCE WITH LAND TITLES ACT • SUBJECT TO RESERVATIONS IN CROWN GRANT

PROPERTY DESCRIPTION: PT BALKS AND GARDENS PL SA TORONTO; PT STRIP OF LAND BTH RATERS EDGE AND TOP OF BANK PL SA TORONTO; PT LT 30 SYs FRONT ST E PL 5A TORONTO AS IN

CA570607.; SIT CT273483; CITY OP TORONTO

PROPERTY REMARKS: 

RATATELMBLIFIER -

PEE SIMPLE

LT CONVERSION QUALIFIED

ONNERS' MSMRS

PRIORS OgoRCE PROPERTIES LIMITED

RECENTLY:,

FIRST CONVERSION ?RCM BOOR

CAPACITY miaEl
ROWN

PIN CREATION

2063/08/25

18302. NM. DATE INI9TRUNENT TIRE , .4883UNT PARTIED r5484 PA=IMEI TO
cart/
nom

•• PILENTOGT INCLUDES ALL Documser TYPES (DBLETED INSTRUMENTS 'NOT IN=DEIN

,,,,S0BOWC7, ON FIRST REGISTRATION UNDER THE

P. =SECTION OF THE KAW0 TS.

AND ESCHEATS OR FORFEITURE 70

• ONE RIGHTS OP ANY PERSON NEO No

•

• •

D TITLES ACT, 707

ACT, EXCEPT ROASRAPE 12, EGWRAGRAPS 14, PROVINCIAL SUCCESSION DUTIES

CROWN.

BUT FUR THE TITLES ACT, BE ENTIMRDI TO ENE LAND OR ANY PART OP

T694,04 EH 41am OF ADVERSE POSSESSION, PRENCREPUION, MISDXSCRIPTION OR NOMEDARIES SETTLED BY

CONVENTION.

ANY LEASE TO WICK THE SUBSECTION 70(21 OF THE REEISTRY ACT APPLIES,

”DATE OF oammuram no LAND =ass, 3003/48/25

CT273443 1978/01/06 TRANSFER EASEMENT

CT703284 1985)02/07 AGREEMENT

REUSES: ENCRCACIDEENT

CA552338 1599/61120 NOTICE OP LEASE

CA601205 1989)05/17 - AGREEMENT

M9EURS, ENCROA03NYST

AT1162288 zoo6/0 4 /22 ;TRANSFER

ROABAS: PLA.6743* ACT STATEMENTS

$5,200,000 ROSPIN (65 FRONT) CORP.

AT1262189 '2005/09/22 .CHARGE 53,460,00e FRONT CHURCH PROpsiusEs

AT1262436 •. 2006/09/22 NO SRC TNTERRGT • $1 : ALTERNA SAVINGS AND CREDIT UNION LIMITED

R#JANS: SECURITY INTEREST RE, ATI-2622E9

THE CORPORATION OF THE CITY OF TORONTO

'CITY OF TORONTO

CLF-ARNET PCS INC.

CITY OF TORONTO

NT CHURCH PROPERTIES LIMITED

ALTERNA SAVINGS AND CREDIT UNION LIMITED

C

C

C

NOTE; ADJOINING PROPERTIES SHOULD BE INVESTIGATED TO ASCERTAIN DESCRIPTIVE INCONSISTENCIES, 3F ANY, WITH DESCRIPTION REPRESENT= YOB THIS PROPERTY-

NOTE: ENSURE THAT YOUR PRINV=7 STATES THE TOTAL NUMBER OP PAGES AND THAT YOU HAVE PICKED THEM ALL UP

NOTE: RESULTS WERE GENERATED V/A WWW•GROWARSHOUSH_CA
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• .**20:2..

EPontario
PARCEL REGISTER .F,EBREVIATEDI FOR PROPERTY IDENTIFIER

LAND PAGE 2 OF 2
ServiceOntario REGISTRY PREPARED FOR 9513410

OFFICE E*6 21440-0059 (LT) ON 2013/11/13 AT 14,54.27
. CERTIFIED BY LAND REGISTRAR IN ACCORDANCE WITH LAND TITLES ACT * SUBJECT TO racslamnotas IN CROWN GRANT

DATE 12r3TENKENT TYPE CERT/PARTIES IRON PARTIES= i MOM

A71961239 2008/11/29 'NOTICE
REMARKS, AT/262 89

:AtTERNA SAVINGS AND ciamar ONION LIMITED FRONT CHURCH PROPERTIES LIEMZO

1 i
AT2335752 .2010/03/25 BRIAR ! CITY OF TORONTO

RENREAS; TOP GRATE THE PROPERTY AT 65 FRONT STRESTIRAST (JOKIVSKZTU ADD COMPANY WAREHOUSE) AS BEING OF CULTURAL AiRTMCS WA= OR INTRUST.
i

!

$1 ALTERNA SAVINGS AND CREDIT DEIGN LIMITED !FECNT CHURCH PROPERTIES LIMITED

1$2,500,000EFRONT CEORCH PROPERTIES LIMITED 1368231 ONTARIO LIMITED

AT2711991 2011f06/03 j NOTICE
R$9"_ RE, A ;262289

=959596 12012/03/05 CHARGE

.0

IC

NOTE: ADJOINING PROPERTIES SHOULD BE INvRSTIGATEM TO ASCERTAIN DESCRIPTIVE INCONSISTENCIES, IF ANY, ATTN. DESCRIPTION REPRESENT= FOR THIS PROPERTY,NOTE: ENSURE THAT YOUR PRINTOUT STATES nit TOTAL NUMBER OF PAGES AND TEAT YOU RAVE FICEED TEEN ALL OF.
NOTE: RESULTS WERE GENERATED VIA WWW.GEOWAREHOUSE.cA
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Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

CommercialList

THE HONOURABLE

JUSTICE NEWBOULD

BETWEEN:

FRIDAY, THE 21st

DAY OF MARCH, 2014

DBDC SPADINA LTD,,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

Defendant

ORDER

THIS MOTION, made by the Applicants for an Order varying the Orders of this Court

dated December 18, 2013 and January 27, 2014, was heard in writing this day, at the court house,

330 University Avenue, 8111 Floor, Toronto, Ontario, MSG IR7.

ON READING the Affidavit of Jim Reitan sworn March 18, 2014 and the Exhibits thereto,
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THIS COURT ORDERS that the Orders of December 18, 2013 and January 27, 2014 be

varied to provide that the proceeds from the sale of the property at 65 Front Street East, net of items

1-5, 7 and 8 on the attached Direction be remitted to Schonfeld Inc, to be held pending further

Order of this Court.on apage.". CVLAJP0,440464 tý 14.d MaAmfet"

ri,fiLnED 1.7 / A 7;;AONTO

LE DANS L! riEGi5TRE NO.:

MAR 21 NU
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SCHEDULE "A" COMPANIES

1. Dr. Bernstein Diet Clinics Ltd.

2. 2272551 Ontario Limited

3. DBDC Investments Atlantic Ltd.

4. DBDC Investment Pape Ltd.

5. DBDC Investments Highway 7 Ltd.

5. DBDC Investments Trent Ltd.

7. DBDC Investments St. Clair Ltd.

8. DBDC Investments Tisdale Ltd.

9. DBDC Investments Leslie Ltd.

10, DBDC Investments Lesliebrook Ltd.

11. DBDC Fraser Properties Ltd.

12, DBDC Fraser Lands Ltd,

13, DBDC Queen's Comer Inc.

14. DBDC Queen's Plate Holdings Inc.

15. DBDC Dupont Developments Ltd.

16, DBDC Red Door Developments Inc.

17, DBDC Red Door Lands Inc.

18. DBDC Global Mills Ltd.

19. DBDC DonaIda Developments Ltd,

20, DBDC Salmon River Properties Ltd.

21. DBDC Cityview Industrial Ltd.

22. DBDC Weston Lands Ltd,

23. DBDC Double Rose Developments Ltd.

24. DBDC Skyway Holdings Ltd,

25. DBDC West Mall Holdings Ltd.

26. DBDC Royal Gate Holdings Ltd.

27, DBDC Dewhurst Developments Ltd.

28, DBDC Eddystone Place Ltd.

29. DBDC Richmond Row Holdings Ltd.
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SCHEDULE "B" COMPANIES

1. Twin Dragons Corporation

2. Bannockburn Lands Inc. / Skyline 1185 Eglinton Avenue Inc.

3. Wynford Professional Centre Ltd.

4. Liberty Village Properties Inc.

5. Liberty Village Lands Inc.

6. Riverdale Mansion Ltd.

7. Royal Agincourt Corp.

8. Hidden Gem Development Inc.

9. Ascalon Lands Ltd.

10. Tisdale Mews Inc,

11, Lesliebrook Holdings Ltd.

12. I,esliebrook Lands Ltd.

13, Fraser Properties Corp,

14, Fraser Lands Ltd.

15. Queen's Corner Corp,

16. Northern Dancer Lands Ltd.

17. Dupont Developments Ltd.

18. Red Door Developments Inc. and Red Door Lands Ltd.

19, Global Mills Inc.

20, Donalda Developments Ltd,

21. Salmon River Properties Ltd.

22. Cityview Industrial Ltd.

23, Weston Lands Ltd.

24, Doable Rose Developments Ltd.

25, Skyway Holdings Ltd.

26. West Mall Holdings Ltd.

27. Royal Gate Holdings Ltd.

28. Dewhurst Developments Ltd.

29. Eddystone Place Inc.

30. Richmond Row Holdings Ltd,

31. El-Ad Limited

32. 165 Bathurst Inc.
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DIRECTION

TO: TODD HOLMES
DEVRY SMITH FRANK LLP

AND TO: Any other solicitor acting for Front Church Properties Limited

RE: Sale of 65 Front Street East

Front Chinch Properties Limited hereby authorizes and directs you to deal with the gross
proceeds of sale ($10,300,000) as follows..

1. Adjust for the first mortgage assumption of approximately $5,805,500;

2. Pay out the second mortgage of $2,500,000 plus accrued interest of approximately
$92,000;

3. Adjust for 2013 and 2014 property taxes ($165,000 est.);

4. Pay to CRA the amcnnit to discharge their HST lien ($203,000 est);

5. Adjust for any other standard amounts in the Statement of Adjustments ($150,000
est.);

6, Hold back in trust the sum of $650,000 to pay suppliers, trades and creditors to whom
money is due form Front Church to ensure there are no lien claims against the
property after Closing, with Front Church to provide a list of those suppliers, trades
and creditors upon Closing;

7. Payrealty commissions to Cushman Wakefield LePage ($349,170 est.);

8. Pay your legal fees and disbursements ($30,000 est,);

9. Pay to Global Mills Inc, the sum of $361,750; and

10. Any surplus to be paid to Canada Revenue Agency towards the corporate tax that will
be due from Front Church Properties Limited due to the sale of 65 Front Street

East.

Dated at Toronto, Ontario Ibis 21st day of March, 2014

Nom Walton
President
I have the authority to bind the Corporation
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DBDC SPADINA LTD., and those corporations listed on Schedule A hereto -and- NORMA WALTON et al.
Applicants Respondents

Court File No. CV- 3- 0280-00CL

3459898

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

PROCEEDING COMMENCED AT TORONTO

ORDER

LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP

Barristers
Suite apo
130 Adelaide Street West
Toronto ON M5H 3P5

Peter H. Griffin (19527Q)
Tel: (416) 865-2921
Fax: (416) 865-3558
Email: pgriffin@litigate.com

Shara N. Roy 0995(114)
Tel: (416) 865-2942
Fax (416) 865-3973
Email: ST oygitig,atescom

Lawyers for the Applicants
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THE HONOURABLE

D.M. JUSTICE BROWN

BETWEEN:

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

[COMMERCIAL LIST]

) Tuesday, the 20th

day of May, 2014

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT

Vv(%•
itli-wt,D0) ORDER

THIS MOTION brought by the Respondents for an order varying the Orders of this Court

dated December 18, 2013, January 27 and March 21, 2014 in respect of the property known

municipally as 65 Front Street East, Toronto, Ontario (the "Property") and vesting in the

Purchaser, 2410077 Ontario Ltd., the right, title and interest in the Property currently held by the

Vendor Front Church Properties Limited (the "Vendor') was heard this day at 330 University

Avenue, Toronto, Ontario,
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ON READING the motion records of the Respondent Norma Walton returnable April 1, 2014

and April 29, 2014, the Affidavit of Ken Froese sworn April 28, 2014; the two Affidavits of the

Respondent Norma Walton sworn May 5, 2014; the responding motion records of the Applicants

returnable April 1, 2014 and April 29, 2014 of the Applicants' Compendium and Supplementary

Compendium; the Inspector's Report dated April 23, 2014, the updated Inspector's Report dated

May 5, 2014;

ON READING the materials and hearing from the Respondent Norma Walton, counsel for the

other Respondents, counsel for the Applicants, counsel for the Manager and counsel for certain

other interested parties, but not counsel for Cushman & Wakefield Ltd., and reviewing

correspondence from counsel for Her Majesty the Queen in Right of Canada as Represented by

the Minister of National Revenue ("CRA"), and upon Cushman & Wakefield Ltd. not having

been given notice of this motion and therefore not having had a chance to appear;

1. THIS COURT ORDERS that the time for service of the notices of motion and motion

records is hereby abridged, as necessary, so that this motion is properly returnable today.

2. THIS COURT ORDERS that the Order of the Honourable Mr. Justice Newbould made

March 21, 2014 is hereby varied to provide that the sale proceeds from the sale of 65 Front Street

East, Toronto, Ontario will be paid in accordance with this Order.

3. THIS COURT ORDERS that the Vendor shall, from the sale proceeds of 65 Front Street

East, make the following payments upon closing (the "Primary Payments"):
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(a) Apply a credit in the approximate amount of $5,887,500 to the purchase price of

the Property in favour of the Purchaser in respect of the assumption of the first

mortgage registered on the Property in favour of Altema Savings by the

Purchaser;

(b) Payment of the second mortgage registered on the Property in favour of 368230

Ontario Limited in the amount of principal, interest and $85,000 plus HST in

legal fees, being the approximate amount of $2,720,000;

(c) Payment of property taxes in arrears for 2013 and adjustments for 2014 property

taxes in the approximate amount of $190,000;

(d) Standard closing adjustments in the statement of adjustments in the approximate

amount of $150,000; and

(e) The vendor's legal fees of $30,000 phis HST.

4, THIS COURT ORDERS that the remaining balance from the sale proceeds of the

Property be paid to and be held in trust by Goodmans LLP in trust, being counsel to Schonfeld

Inc. in its capacity as Manager.

5. THIS COURT ORDERS AND DECLARES that after the Primary Payments are

satisfied, upon Closing of sale of the Property, all of the Vendor's right, title and interest in and

to the Property shall vest absolutely in the Purchaser, free and clear of and from any and all

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or

deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or

other financial or monetary claims, whether or not they have attached or been perfected,

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims")
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including: (i) (i) the lien in favour of Canada Revenue Agency registered against the Property; (ii)

the construction hen claims registered against the Property; (iii) the notice of claim registered by

Collins Barrow (Toronto) Limited, the court appointed Receiver of Global Mills Inc.; (iv) the

Commission payment due to Cushman & Wakefield Ltd. (the "Secondary Payments") and for

greater certainty, this Court orders that all of the Secondary Payments affecting or relating to the

Property are hereby expunged and discharged as against the Property.

6. THIS COURT ORDERS that upon the registration in the Land Registry Office for the

City of Toronto of a Transfer/Deed of Land in the form prescribed by the Land Registration

Reform Act duly executed by the Vendor of a Vendor's Certificate in the form prescribed by the

Land Titles Act andior the Land Registration Reform Act, the Land Registrar is hereby directed to

enter the Purchaser as the owner of the subject real property identified in Schedule B hereto (the

"Real Property") in fee simple, and is hereby directed to delete and expunge from title to the

Real Property all of the Claims listed in Schedule C hereto.

7. THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net proceeds from the sale of the Property shall stand in the place and stead of the

Property, and that from and after the delivery of the Vendor's Certificate all Claims shall attach

to the net proceeds from the sale of the Property with the same priority as they had with respect

to the Property immediately prior to the sale, as lithe Property had not been sold and remained

in the possession or control of the person having that possession or control immediately prior to

the sale.

8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld

Inc. in its capacity as Manager in these proceedings, will bring a motion for approval of an Order

of this Court approving a Claims Process to determine the validity, quantum and priority of the

205



Secondary Payments Payments and any claims of the Applicants that the Court may order in respect of the

Property.

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in. Canada or in the United States to give

effect to this Order and to assist the Manager and its agents in carrying out the terms of this

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Manager, as an officer of this

Court, as may be necessary or desirable to give effect to this Order or to assist the Manager and

its agents in carrying out the terms of this Order.

'..7........"""rr',..••••••"•'"'"7

JUN 10 2014
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6
Schedule A Form of Vendor's Certificate

Court Pile No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

[COMMERCIAL LIST]

BETWEEN:

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT

VENDOR'S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Mr. Justice Brown of the Ontario Superior Court

of Justice (the "Court") dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in

its capacity as the Court appointed Manager in these proceedings (the "Manager") the remaining
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balance from the sale proceeds from the sale of 65 Front Street East (the "Property") after the

Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.

THE VENDOR CERTIFIES the foaming:

The Vendor has paid to the Manager the remaining balance from the sale proceeds from

sale of the Property after the Primary Payments were made; and

2. This Certificate was delivered by the Vendor at  [TIME] on [DATE].

FRIEDIVIAN & ASSOCIATES LLP as
Vender's lawyer

Per:

Name:

Title:
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Schedule B - Property

The real property located at 65 Front Street East, Toronto, Ontario

PIN 21400 - 0069 LT

PART WALKS AND GARDENS PLAN 5A TORONTO; PART STRIP OF LAND BETWEEN WATERS

EDGE AND TOP OF BANK PLAN 5A TORONTO; PART LOT 30 SOUTHSIDE FRONT STREET EAST

PLAN 5A TORONTO AS IN CA570607; SUBJECT TO CT273443; C1TY OF TORONTO

65 FRONT ST E

TORONTO
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ORDER

Schedule C — Claims to be deleted and expunged from tide to Real Property

(a) CRA HST lien claim Registration Number AT3488865;

(b) Construction lien claims including but not limited to Registration Numbers;

(i) AT3557508 Laser Heating and Air Conditioning Inc.;

(ii) AT3557855 Net Drywall & Acoustics Ltd.;

(iii) AT3561737 Roofing Medics Ltd.;

(iv) AT3563233 Blue Air Mechanical Inc.;

(v) AT3565588 Gentry Environmental Systems Ltd.;

(vi) AT3565641 Abaco Glass Inc.;

(vii) AT3566416 Maxguard Mann and Security Company Ltd.;

(viii) AT3566462 Net Drywall & Acoustics Ltd.;

(ix) AT3567140 Ample Electric Inc.;

(x) AT3567258 1771105 Ontario Inc.;

(xi) AT3567558 G-Line Sun Control Inc.;

(xii) AT3567578 Kerestely, Zoltan;

(xiii) AT3568362 WBA Architects and Engineers Inc.;

(xiv) AT3568578 Engcon Construction;

(xv) AT3570270 Carcol Ltd;

(xvi) AT3570298 Caiquan Construction Co.;

(xvii) AT3572541 Memme Joseph;

(xviii) AT3573033 World Electric;

(xix) AT3573412 MediGroup Incorporated;

(xx) AT3595633 Gentry Environmental Systems Ltd.; and

(xxi) AT3600899 Laser Heating & Air Conditioning Inc.
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ORDER

(c) Collins Barrow Receiver's notice of elaim Registration Number AT3574922; and

(d) Commission payment to Cushman Wakefield LePage.
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ORDER

k

Schedule D — Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

(=affected by the Vendor's Certificate)

Purchaser is assuming the first mortgage registered by Altema Savings pursuant to Registration
Numbers AT1262289 and  AT126243) and AT1961238 and AT2711991

Vendor is paying out and discharging the second mortgage registered by 368230 Ontario

Limited, Registration Number AT2959596
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DBDC SPADINA LTD., et al. - and - NORMA WALTON, et aL Court File No. CV-13-10280-00CL

ONTARIO SUPERIOR
COURT OF JUSTICE

[COMMERCIAL LIST]

Proceeding commenced at:

TORONTO

NORMA WALTON
30 HazeIton Avenue
Toronto, Ontario M5R 2E2

Tel: (416) 489-9790 x103
Fax: (416)489-9973
nwalton@toseandthistle.e.a

Respondent
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Birch, John

From: Silver, Lorne
Sent: Wednesday, June 11, 2014 1:53 PM
To: Empey, Brian; 'Elena Piperopoulos'; Norma Walton
Cc: Shara N. Roy; Dunn, Mark; Peter Griffin; Paul-Erik Veei; Mark Goldberg; Todd Holmes;

'dbrooker@srnhilaw,com; 'arnold@azweiglaw.com'; 'gail@tibollo.net'; 'Ikotylo@yahoo,com';
'Jack Copetovid: 'SafiaLakhani@glaholt.coml; 'verbeeklaw@aim.com'; Ttyleralkilaw,ca';
Birch, John; 'Edward.Park@justice.gc.ca'; 'mallory@azweiglaw,com'; 'bluesang@gblacom';
'cohen@cohen sabsay.com'

Subject: RE: 65 Front Street - Amended Order Required

Please be advised that in good faith and without prejudice to any position that may be taken in the Claims Process,
Cushman will deliver, to Brian's attention, a cheque in the amount of $200,000 payable to Goodmans, in trust,
representing the deposit being held in respect of 65 Front Street. My understanding is that Cushman will deliver this
cheque either later today or tomorrow.

CA55EL5 BROCK
ki$

Lorne Silver
Direct: 416 869 5490 • Fax: 416 640 3018 Isilver@oasselsbrook.com
2100 Scotia Plaza, 40 King Street West, Toronto, Ontario, Pt5H 3C2
www.oasselsbrock.corn
Services provided through a Professional Corporation

From: Empey, Brian [maiito:bempey@goodmans.ca]
Sent Wednesday, June 11, 2014 12:57 PM
To: 'Elena Piperopoulos'; Norma Walton
Cc: Shara N, Roy; Dunn, Mark; Peter Griffin; Paul-Erik Veel; Mark Goldberg; Todd Holmes; 'dbrooker@smhllaw.com';
larnold@azweiglaw.com'; 'gail@tibollo,net'; Silver, Lorne; llkotylo@yahoo.com'; 'Jack Copelovid;
SafiaLakhani@glaholt.com'; 'verbeeklaw@aim.com'; tyler@lkilaw.a; Birch, John; 'Edward.Park@justice.gc.ca';
'mallory@azweiglaw.com'; lbluesang@gbis.com`; 'cohen@cohensabsay.cornt
Subject: RE: 65 Front Street - Amended Order Required

Thank you. The Vendor's Certificate should not be delivered unless and until the $200K deposit is paid over to us in trust
as well.

Brian F. Empey
Goodmans ILP

416.597.4194
bernpey@goodrnans.ea

From: Elena Piperopoulos [mailto:elenaPlegalpro.ca]
Sent: Wednesday, June 11, 2014 12:38 PM
To: Norma Walton
Cc: Shara N, Roy; Dunn, Mark; Peter Griffin; Paul-Erik Veel; Empey, Brian; Mark Goldberg; Todd Holmes;
ldbrooker@smhilaw.coml; larnold@azwelglaw.com'; 'gall@tlbollo.net'; 'Isilver@CasselsBrock.com'; 'lkotylo@yahoo.com';
'Jack CopelovIcr; 'SafiaLakhanl@glaholt.com'; 'verbeeklaw@aim.com'; tyler@lkilaw.ca'; 'jbirch@casselsbrock.com';
'Edward.Park@justice.gc.ca'; 'mallory@azweiglaw.com'; Ibluesang@gbis.corn'; 'cohen@cohensabsay.com'
Subject: RE: 65 Front Street - Amended Order Required

Hi Norma,

We are pleased to confirm that this transaction is now complete and we are in the process of couriering certified funds

to the appropriate parties.

1
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Cheers,

ElEilitai Pip -Gropoulok

Elena Piperopoulos
Law Clerk

FRIEDMAN & ASSOC'
Ciff.11 9 tt.t<.4 A

150 Ferrand Drive, Suite 802
Toronto, ON M3C 3E5

Phone: (4164 496-3340 ext. 158
Fax: (416) 497-3809
Email: elena@legaliaro.ca 

From: Norma Walton [mailto:nwalton@roseandthistle.ca]
Sent: Tuesday, June 10, 2014 5:00 PM
To: idbrooker@srnhilaw.com'; tarnold@azweiglaw,com% igail@tibollo.net'; Isilver@CasselsBrock.com`;
11kotylo@yahoo.corn% 'Jack Copelovicil; 'SafiaLakhani@glaholt.com% 'verbeeklaw@aim.com; 'tyler@lkilaw.ca';
rjbirch@casselsbrock.coml; 'Edward. Park@justice.gc.ca'; 'mallory@azweiglaw.com'; Ibluesang@gbls.com%
'cohen@cohertsabsay.comi
Cc: Shara N. Roy; Dunn, Mark; Peter Griffin; Paul-Erik Veel; Empey, Brian; Mark Goldberg; Todd Holmes; Elena
Piperopoulos
Subject: RE: 65 Front Street - Amended Order Required

Thank you to all of you who responded. I am attaching the Amended Order obtained today, Note the four changes as set
out above are underlined in the Order.

We anticipate the Front Street sale will close tomorrow,

Regards,

Norma

From: Norma Walton
Sent: Monday, June 09, 2014 4:16 PM
To: 'dbrooker@smhilaw.com'; 'arnold@azweiglaw.com'; igall@tibollo.nets; Isilver@CasselsBrock.coMI;
ilkotylo@yahoo.com'; 'Jack Copelovici'; SaflaLakhani©glaholt.comr; 'verbeeklaw@aim.com'; rtyler@lkilaw.ca';
'fiirch@casselsbrock.com'; 'Edward.Park@justice.gc.ca'; 'mallory@azweiglaw.com'; 'bluesang@gbls.com';
'cohenacohensabsay.com'
Cc: Shara N. Roy; Dunn, Mark; Peter Griffin; Paul-Erik Veel; 'Empey, Brian'; Mark Goldberg; Todd Holmes
(th©legalpro.ca); Elena Piperopoulos (elena*legaloro.ca)
Subject: 65 Front Street - Amended Order Required

Dear all,

l hope you are all well.

2
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We need to amend the Front Street Order to facilitate the closing. There are four changes, all contained in Schedules B,
C and D:

1. The PIN number was wrong. Schedule B shows the corrected PIN.
2. There were two Certificates registered on title after our last search, the last being registered Friday after His
Honour signed the Order. They are now also listed in Schedule B; and
3. Alterna, the first mortgage lender, has requested that another of their registered instruments be Included in
Schedule D.

I have underlined all changes. Please confirm they are agreeable.

We are ready to close, pending this amended Order being signed. We are in front of Mr. Justice Brown at 8 am tomorrow
morning, at which point I expect the amended Order will be signed and the closing will be completed.

Thanks,

Norma Walton B.A., J.D., M.B.A.
THE ROSE AND THISTLE GROUP LTD.
30 Hazelton Avenue
Toronto, Ontario, Canada M5R 2E2
Tel: (416) 489-9790 Ext. 103
Fax: (416) 489-9973

***** Attention ***—

This communication is intended solely for the named addressee(s) and may contain information that is privileged,
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protection or otherwise is
made. If you are not the intended recipient of this communication, please advise us immediately and delete this email
without reading, copying or forwarding it to anyone.

3
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ReiMax Garden City Realty Inc. v. 828294 Ontario Inc., 1992 CarswellOnt 589

1992 CarswellOnt 589,0 99210.J, No, 1080,25 R.P.R. (2d) 11,33 A.C.W.S. (3d) 842...

1992 CarswellOnt 589
Ontario Court of Justice (General Division)

Re/Max Garden City Realty Inc, v. 828294 Ontario Inc,

1992 CarswellOnt 589, [1992] O.J. No. io8o, 25 R.P.R. (2d) 11, 33 A.C.W.S. (3d) 842, 3 W.D.C.P. (2d) 411, 8 O.R.
(3d) 787

RE/MAX GARDEN CITY REALTY INC. v. 828294 ONTARIO INC., NICHOLAS
LOURAS and ARTHUR D. FLEMING

Philp J.

Judgment: May 5,1992
Docket: Doc. 27,368/91

Counsel: D.C. DeLorenzo , for plaintiff.
D. Topari and D. Parayeski , for defendants.

Subject: Property; Contracts; Torts

Related Abridgment Classifications
For all relevant Canadian Abridgment Classifications refer to highest level of case via History,

Headnote

Agency --- Real estate agents — Agent's relationship with third person — Where agent's commission payable by
third person

Contracts --- Contracts under seal — Execution — Sealing — What constitutes seal

Agreements of purchase and sale Particular provisions - - Clause in agreement directing vendor's solicitor to pay real
estate agent's commission out of closing proceeds — Agreement under seal --- Clause constituting equitable assignment

Agreement under seal being enforceable as equitable assignment.

Real estate agents ----- Commission - - Assignment — Equitable assignment --- Clause contained in agreement of
purchase and sale directing vendor's solicitor to pay real estate agent's commission out of closing proceeds —
Agreement under seal - Clause constituting equitable assignment — Solicitor in breach of clause by accepting new
direction.

The defendant numbered company executed an irrevocable direction to its solicitor, as part of an agreement of purchase

and sale, to pay the plaintiff real estate agent the unpaid balance of the commission and taxes out of the proceeds of the

sale of certain lands, The agreement contained a small printed black circle resembling a seal. Above the signature of the

WestiawNext.cANADA Copyright c Thomson Renters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Legar11930200.1
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Re/Max Garden City Realty Inc. v. 828294 Ontario Inc., 1992 CarswellOnt 589

1992 CarswellOnt 589,[1992] 1080, 25 R.P.R. (2d) , 33 A.C.W.S. (3d) 842..,

numbered company's authorized signatory were the standard words "In witness whereof I have hereunto set my hand
and seal" There were also the words "Signed, sealed and delivered in the presence of next to the space where a witness
would sign.

When the sale closed, the solicitor, in spite of his knowledge of the irrevocable direction, accepted from the defendant L
and the numbered company a further authorization to pay the net real estate commission due and owing to the numbered
company. In accepting such direction, the solicitor obtained from L, as president of the numbered company and in his
personal capacity, indemnification to save the defendant solicitor F harmless from any and all actions arising from
non-payment of the net real estate commission owing to the plaintiff with respect to the transaction. The plaintiff sued
for the real estate commission owing to it and moved for summary judgment. F brought a motion for summary judgment
for indemnification against L and the numbered company.

Held:

The motions were granted.

The irrevocable direction was an equitable assignment, by the numbered company to the plaintiff, of funds that would be
corning into possession of its solicitor when the transaction was completed. It was an assignment under seal, and
constituted an enforceable equitable assignment. For F to disburse that amount, which was clearly described as the net
commission due and owing to the plaintiff, was to breach the equitable assignment made by L on behalf of the
numbered company to the plaintiff. F breached his clear direction under seal to pay the balance of the commission to the
plaintiff.

The solicitor was entitled to summary judgment against the numbered company and L on the basis of the
indemnification agreement.

Table of Authorities

Cases considered:

Family Trust Corp. v. Marra (1987), 44 R.P.R. 250, 60 OR. (2d) 30, 39 D.L.R. (4th) 762, 24 O.A.C. 6 (Div. Ct.)
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agreement.

Philp J. (orally):

1 This is a motion by the plaintiff for summary judgment against the defendant Arthur D. Fleming ("Fleming"). It is based
on an irrevocable direction given by the defendant Nicholas Louras ("Louras") on behalf of the defendant 828294 Ontario
Inc. ("828"), in which he instructed his solicitor to pay to the plaintiff the unpaid balance of the commission and taxes out of
the proceeds of the sale of certain lands by 828 to one Josefina Vrbik in trust. The solicitor for 828 and Louras was Fleming.

2 The transaction was completed on June 21, 1991, and the proceeds of the sale were paid to Fleming, who held them in

trust for 828, the vendor of the transaction. Fleming was aware of the irrevocable direction signed by Louras on behalf of

828. In spite of his knowledge of this irrevocable direction, he accepted from Louras and 828 a further authorization and

direction to pay the sum of $35,348, being the net real, estate commission due and owing to the plaintiff, to 828 instead of to

the plaintiff. In accepting such a direction, Fleming further obtained from Louras, as president of 828 and in his personal

capacity, an indemnification to save Fleming "harmless from any and all actions, suits, litigation, causes of action, claims,
costs, and demands whatsoever for damages, loss or injury howsoever arising, which may be sustained by" Fleming. The

indemnification refers specifically to the "non-payment of the net real estate commission owing to Re/Max Garden City

Realty Inc. with respect to the above-noted transaction of purchase and sale." The authorization goes on to state that Louras

acknowledged and confirmed that the new direction was contrary to the irrevocable direction that he gave in the subject
agreement of purchase and sale, and he made the new direction "with the full knowledge of any and all consequences which

may result thereto."

3 The commission payable was $60,000. The amount paid was $28,600, leaving an outstanding balance owing on the
commission of $35,600. Incidentally, the statement of claim provides for the payment of $35,348, and the relief requested on

this motion includes an amendment of the amount claimed to $35,600, and I so allow that relief.

4 The defendant Fleming in his affidavit confirms the above-recited facts and requests in his notice of 'notion a summary

judgment against Louras and 828 in the event that summary judgment is granted against him by reason of the indemnification

given by Louras and 828 in the above-mentioned authorization.

5 The affidavit of the defendant Nicholas Louras, dated April 14, sets out that he blames the plaintiff's agent and

employee, one Len Lucas, for the failure of another agreement, which he called "more lucrative," to sell to one Tony Serafini.

He also, in his affidavit, states that he is filing a third party claim in an action brought by Serafini as plaintiff against the

plaintiff in the action before me.

6 There was no factual filed by the solicitor for 828 and Louras, but it would appear from the affidavits that there is some

issue between Louras and 828 and one Len Lucas. Attached to his affidavit are the pleadings in the action of Serafini versus

828, including the third party claim against Len Lucas, Re/Max Welland Realty Limited and Re/Max Garden City Inc. There

may very well be an issue there that is clearly not capable of being resolved by way of summary judgment, and I do not

intend, nor am I asked, to deal with the merits of any claim that 828 and Louras have by way of set-oft counterclaim or

cross-claim, whatever, against the plaintiff in the action before me.
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7 The issue before me is clearly one of interpretation of the agreement made by Louras on behalf of 828, including the
irrevocable direction contained in the agreement of purchase and sale which was obtained by the plaintiff as agent for 828.
The agreement of purchase and sale is attached to the affidavit of Wayne Quirk, who is the president of the plaintiff
corporation.

8 There is a question of whether or not proper consideration was given by the plaintiff to 828 and Louras, which would
enable him to give the irrevocable direction.

9 The case that has come before me from the Divisional Court of Ontario is Family Trust Corp. v. Morra (1987), 44
R.P.R. 250, 60 O.R. (2d) 30, 39 D.L.R. (4th) 762, 24 O.A.G. 6 . In that case, Trainor J. held in a similar clause contained in
an agreement of purchase and sale that there was no consideration from the agent for the vendor to complete an irrevocable
direction to his solicitor and, therefore, in that case, the previous decision of the trial judge was reversed and the agent's right
to recover under the irrevocable direction from the solicitor was not allowed. In that case, as pointed out by counsel for the
plaintiff, there was no seal contained in the agreement signed by the vendor; on the contrary, the instructions in the agreement
opposite the-signature of the vendor read "affix seal," No such seal was affixed. Without a seal, the need for consideration
must prevail.

10 In the tenth edition of Cheshire and Fifoot's Law of Contract (London: Butterworths, 1981), at p. 462, the author
states:

a gratuitous agreement to assign a chose in action, like a gratuitous promise to give any form of property, is nudum
pactum unless made under seal, and creates no obligation either legal or equitable.

On the basis of that principle, the Divisional Court ruled in the case of Family Trust Corp. v. Marra that the agreement could
not stand.

11 It appears clear to me that the irrevocable direction is, in effect, an assignment by 828 to the plaintiff of moneys that
would be coming into the possession of its solicitor when the purchase was completed. It was an assignment under seal and,
in my view, amounted to an equitable assignment which is enforceable. The agreement of purchase and sale before me has

printed opposite the signature of Louras a black circle that resembles a seal, and under that circle is the word "(Seal)." It is
clear from the document that the parties intended that that black printed circle be deemed a seal, Above the signature of
Louras appears the printed words "In witness whereof I have hereunto set my hand and seal," and to the left where the

witness signed are the words "Signed, sealed and delivered in the presence of."

12 For the defendant Fleming to pay that money, which is clearly described as the net real estate commission due and

owing to Re/Max Garden City Realty Inc., was to breach the equitable assignment made by Louras on behalf of 828 to the

plaintiff.

13 I should also state that the defendant, Louras, in cross-examination on his affidavit, agreed that when he signed the

acceptance of the agreement and agreed with the plaintiff to pay him the commission of $60,000 as set out in the listing,, • ,
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agreement that he intended that 828 should pay the plaintiff the $60,000 commission after closing. By irrevocably instructing

his solicitor to pay directly to the listing broker the unpaid balance he was, indeed, carrying out his intention, as it then was.
The transaction was closed, the money was paid, but Fleming breached his clear direction under seal to pay the balance of the
Commission to the plaintiff.

14 I see no evidence or conflict that gives me any chance of finding a genuine issue to be tried under r.20.04 of the Civil
Rules of Procedure. As Henry J., in Pizza Pizza Ltd. v. Gillespie (1990), 75 O.R. (2d) 225, 45 C.P.C. (2d) 168, 33 C.P.R. (3d)
515 (Gen. Div.) , stated, the new R.20, which came into force in 1985, contemplated a radically new attitude to motions for
judgment. It was designed to screen out claims that ought not to proceed to trial if they cannot survive the "good hard look"
test.

15 I am satisfied, having taken a "good hard look," that the plaintiff is entitled to its judgment against Arthur D. Fleming
for the sum of $35,600, and that the defendant Fleming is entitled to a summary judgment against 828 and Louras on the
basis of the indemnification agreement that he received from them when they instructed him to pay the balance of the
commission to them rather than to the plaintiff. Fleming, therefore, will be entitled to be indemnified for any moneys paid by
him to the plaintiff, and to a judgment against 828 and Louras for that purpose.

16 The action will, of course, have to continue to determine whether or not 828 and Louras have a defence to the issue of
whether or not one Len Lucas was negligent in the failure of the previous sale to close. There may also be an issue to be tried
as to whose fault, if any, caused the number of suites to be listed as 23 rather than 22. There is clearly a genuine issue to be
tried on those issues.

17 What about costs, gentlemen?

Submissions by all counsel.

18 Having heard submissions from counsel, there will be prejudgment interest payable on the $35,600 from June 21,
1991, to today at 10 per cent per annum. Costs of the plaintiff on a party and party basis will be fixed at $3,500, inclusive of
disbursements. There will be no stay of execution.

Motions allowed.

End of Document Copyright C Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Ail rights
reserved.
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2002 ABQB 389
Alberta Court of Queen's Bench

Vysck v. Nova Gas International Ltd.

2002 CarswellAlta 511, 2002 ABQB 389, [2002] 10 W.W.R. 52, [2002] A.W.L.D. 269, 314 A.R. 370, 3 P.P.S.A.C.
(3d) 269, 49 R.P.R. (3d) 307, 4 Alta. L.R. (4th) 269

Peter Vysek, Eliska Vysek and Vladimir Vysek (Plaintiffs) and Nova Gas
International Ltd. and W.G. (Bill) Howard Memorial Foundation (Defendants)

Chrumka J.

Heard: February 28, 2002
Judgment: Apri116, 2002

Docket: Calgary 9701-06747

Counsel: No one for Eliska Vysek and Vladimir Vysek
Gary Draper, Mary Wyatt Sindlinger, for Defendant, Nova Gas International Ltd.
Brent Mescal!, for Defendant, W.G. (Bill) Howard Memorial Foundation
John Drummond, David McKenzie, for Toronto-Dominion Bank and TD Waterhouse Investor Services (Canada) Inc.
No one for Re/Max Classic Realty

Subject: Corporate and Commercial; Property

Related Abridgment Classifications
For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Execution --- Priorities between execution creditors and third parties — Real property — General

Plaintiffs' action against defendants was dismissed and costs were awarded to defendants -•-- Defendants filed writs of
enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of
new property . Defendants obtained attachment order on proceeds from sale of plaintiffs' home Attachment order

was served on plaintiffs' bank, which froze accounts . Defendants brought application for order declaring their priority

to proceeds of home over interest of bank and real estate broker — Application dismissed — Irrevocable assignment

was not security interest and bank was owner of proceeds assigned to it — Funds were ordered paid to bank Listing

agreement for house assigned remainder of commission to real estate broker Neither Civil Enforcement Act nor

Personal Property Security Act applied to assignments in order to determine priorities — Civil Enforcement Act, S.A.

1994, c. C-10.5 - Personal Property Security Act, S.A. 1988, c. P-4.05.

Execution --- Exigibility — Real property interests — Exemptions applying to real property — Residency and

occupation requirements

Plaintiffs' action against defendants was dismissed and costs were awarded to defendants - - Defendants filed writs of
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enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of

new property - Defendants obtained attachment order on proceeds from sale of plaintiffs' home — Attachment order

was served on plaintiffs' bank, which froze accounts — Defendants brought application for order declaring that

proceeds of sale were not subject to exemption from execution — Application granted — Principal residence of
enforcement debtor was exempt from execution under Civil Enforcement Act — At time of attachment order, new house

was plaintiff's principal residence — Sale was not forced under Act but was voluntary sale — Plaintiffs were entitled to
exemption for new house — Civil Enforcement Act, S.A. 1994, c. C-10.5.

Choses in action --- Priorities — Between assignee and judgment creditor of assignor

Plaintiffs' action against defendants was dismissed and costs were awarded to defendants — Defendants filed writs of

enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of
new property — Defendants obtained attachment order on proceeds from sale of plaintiffs' home — Attachment order

was served on plaintiffs' bank, which froze accounts — Defendants brought application for order declaring their priority
to proceeds of home over interest of bank and real estate broker — Application dismissed — Irrevocable assignment
was not security interest and bank was owner of proceeds assigned to It — Funds were ordered paid to bank — Listing

agreement for house assigned remainder of commission to real estate broker — Neither Civil Enforcement Act nor
Personal Property Security Act applied to assignments in order to determine priorities — Marshalling and subrogation
were not appropriate — Civil Enforcement Act, S.A. 1994, c. C-10.5 --- Personal Property Security Act, S.A. 1988, c.
P-4.05.

Creditors and debtors --- Garnishment by creditor — Attaehability — Proceeds of commercial transactions —
Land transactions — Money due under agreement of purchase and sale

Plaintiffs' action against defendants was dismissed and costs were awarded to defendants — Defendants filed writs of
enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of
new property — Defendants obtained attachment order on proceeds from sale of plaintiffs' home — Attachment order

was served on plaintiffs' bank, which froze accounts but affiliate released funds to plaintiffs — Defendants brought
application for order declaring their priority to proceeds of home over interest of bank — Application dismissed —
Irrevocable assignment was not security interest and bank was owner of proceeds assigned to it — Funds were ordered

paid to bank — Defendants did not serve head office of affiliate with attachment order — As affiliate was not properly

served at time funds were released, it was not required to repay money to defendants.
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Generally — referred to

s. 1(1)(qq) "security interest" [en. 1990, c. 31, s. 2(u)] --- considered

s. 3(1) — considered

s. 3(1)(a) — referred to

Regulations considered:

Civil Enforcement Act, S.A. 1994, c. C-10.5
Civil Enforcement Regulation, Alta. Reg. 276/95

s. 37(1)(e)

s. 37(2)(a)

APPLICATION by judgment creditors for determination of priority respecting proceeds of sale of debtors' house.

Chrunika J.:

INTRODUCTION

1 This is an application by Nova Gas International Ltd. ("Nova") and the W.G. (Bill) Howard Memorial Foundation (the
"Foundation") (together, the "Judgment Creditors"). They are Judgment Creditors of Peter Vysek, Eliska Vysek and Vladimir
Vysek (collectively, I refer to Eliska and Vladimir Vysek, or, depending on the context, to all three family members, as the
"Vyseks"), pursuant to the August 31, 2001 decision of Rawlins J. (the "Trial Decision"). The Trial Decision dismissed all of

the Vyseks' claims against Nova and the Foundation relating to damages suffered by Peter Vysek. Justice Rawlins awarded
Nova costs of $649,601.64 (later increased to $770,701.64) and the Foundation costs of $199,106.13.

2 Prior to the release of the Trial Decision, Eliska. and Vladimir Vysek sold their Calgary home (the "Calgary Property")
and purchased a home in Comox, British Columbia (the "Comox Property"). On learning from the Vyseks of their pending
move out of Alberta, Nova and the Foundation sought and obtained an ex parte order (before the Trial Decision was issued)
attaching the proceeds of the Calgary Property (the "Proceeds") and freezing Eliska and Vladimir Vysek's bank accounts.

The details of these and other orders and proceedings are discussed in the next section of these Reasons.

3 Nova and the Foundation seek an order that:

1. Nova and the Foundation have priority to the Proceeds over the claims of the Toronto-Dominion Bank (the "TD

Bank") and Re/Max Classic Realty ("Re/Max");

2. alternatively, Nova and the Foundation are subrogated to the TD Bank's rights against the Comox Property, as a result

of the TD Bank's exercise of its rights to the monies paid into Court to the prejudice of Nova and the Foundation;
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3. alternatively, the TD Bank is required to assign its security in the Comox Property to Nova and the Foundation as a
condition of receiving payment from the monies paid into Court;

4, the Vyseks are not entitled to any exemption from civil enforcement against the Proceeds, as the Calgary Property
was not their principal residence at the material time; and

5. the TD Bank and TD Waterhouse Investor Services (Canada) Inc. ("TD Waterhouse") pay Nova and the Foundation
$3,780 as monies wrongfully released to the Vyseks.

FACTS

4 The Vyseks sued Nova and the Foundation for breach of contract, breach of fiduciary duty and negligence. The
plaintiffs alleged that Peter Vysek (the son of the other two plaintiffs) had contracted an infectious disease while working for
Nova in Malaysia, and that this disease had caused Peter brain damage. They claimed damages for various consequences of
that disease,

5 The tria] was heard by Rawlins J. starting November 14, 2000. She reserved her decision on May 31, 2001. At the
commencement of the action and throughout the trial, Eliska and Vladimir Vysek resided at the Calgary Property. Peter
Vysek lived in Calgary at the commencement of the action, but moved to Vancouver in approximately the spring of 1999.

6 On May 29, 2001, the Vyseks listed the Calgary Property for sale. In affidavits, Eliska and Vladimir Vysek deposed that
they wished to move closer to Peter. Under the listing agreement for the Calgary Property, the Vyseks assigned to Re/Max
enough of the proceeds of sale to pay the real estate agent's commission.

7 The Vyseks conditionally sold the Calgary Property on June 2, 2001 for $276,500, with a closing date of July 31, 2001.
This left a cash balance of approximately $266,000 after transactional fees and taxes. The purchasers paid a deposit of
$10,000 to Re/Max. Re/Max took that as part of its commission, leaving $2,085.65 outstanding, After the sale conditions
were satisfied, the Vyseks purchased the Comox Property on June 13, 2001 for $118,000, with a cash down payment of
$10,000.

8 Vladimir Vysek deposed that he and Eliska Vysek planned to use the remainder of the Proceeds from the Calgary
Property for ordinary living expenses, after conducting necessary structural repairs to the Comox Property.

9 Because the purchaser of the Calgary Property was one day late with his financing, the Vyseks required interim or
bridge financing to complete their purchase of the Comox Property on the completion date of July 31, 2001. The TD Bank at
Chinook Centre provided such financing in the amount of $110,675, pursuant to an "Irrevocable Assignment of Funds from
Real Property Transactions" dated July 31, 2001 (the "Irrevocable Assignment"). The TD Bank also required the Vyseks'
lawyer to execute an acknowledgement that that amount was to be paid to the TD Bank. Both of these documents, and their
effect, are discussed later in these Reasons.

10 Neither Re/Max nor the TD Bank registered their alleged interests in the Proceeds from the Calgary Property in the
Alberta land titles office or at the Alberta personal property registry.
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11 On July 31, 2001, the Vyseks filed and served a Notice of Change of Address for Service on Nova and the Foundation.
On August 2, 2001, Nova and the Foundation brought an ex parte application before Park J. seeking to attach the Proceeds
from the Calgary Property and to freeze any of the Vyseks' bank accounts at the TD Bank and its offices or affiliates. Upon
Nova. and the Foundation providing undertakings on August 3, 2001 to indemnify the Vyseks for any damages wrongfully
caused by the order being provided, it was granted the same day (the "Attachment Order").

12 The Attachment Order was served on the TD Bank at the Chinook Branch, Rick Lehan (the Vyseks' solicitor for the
Calgary Property sale), the purchasers' solicitor, and the Vyseks (at both the Calgary address for service and the Comox
address), The TD Bank immediately froze accounts at the Chinook Branch; the Vyseks deposed that they were unable to
access funds on August 4, 2001, However, on August 8, 2001, TD Waterhouse released $3,750 to the Vyseks (not $3,780, as
alleged by Nova and the Foundation).

13 The Vyseks claim that the Attachment Order should not have been granted. They also allege that they suffered
considerable hardship from the Attachment Order and Nova's refusal to release any funds to them for ordinary living
expenses. While it is apparent that the Vyseks have had a difficult time, that hardship is not a relevant factor in my decision
on the entitlement to the Proceeds as between the TD Bank, Re/Max and the Judgment Creditors. Further, it is not open to me
to study or critique the reasoning behind granting the Attachment Order. It was not set aside nor appealed; therefore, it is a
valid and binding order.

14 Following Rawlins J,'s August 31, 2001 dismissal of the Vyseks' claims against Nova and the Foundation, and her
sizeable costs awards, the Foundation and Nova filed writs of enforcement on August 31, 2001 and September 5, 2001,
respectively. These were registered at the personal property registry on September 4, 2001 and September 5, 2001,
respectively.

15 Under the Irrevocable Assignment, the Vyseks were to execute a mortgage in favour of the TD Bank in the event the
proceeds were not paid to the TD Bank. After the proceeds were frozen by the Attachment Order, the TD Bank sought such a
mortgage, which was not granted. Accordingly, on September 11, 2001, the TD Bank registered a caveat in the British
Columbia land registry against title to the Cotnox Property, and has since started an action to preserve its alleged rights.

16 The Proceeds were paid into Court, airing with any money held by Lehan, pursuant to the September 27, 2001 order of
Kenny J., who also dismissed the Vyseks' application for a stay of enforcement of the costs' judgment pending appeal (the
Notice of Appeal was filed September 10, 2001). She also directed that the present application be brought to determine
priority issues with respect to the attached funds. $269,004.61 was paid into Court on November 7, 2001.

17 Justice Fruman of our Court of Appeal dismissed the Vyseks' November 14, 2001 application for a stay of
enforcement of judgment. The Vyseks have sought leave to appeal that decision to a panel of three Court of Appeal justices,
but Fruman J.A, has not yet released her decision. On January 9, 2002, Nova and the Foundation brought a security for costs
of appeal application. That decision was released on March 1, 2001, the day after this application was concluded. Justice
Hunt granted the security for costs motion in the amount of $30,000 for each of Nova and the Foundation. If these amounts
are not paid in full by July 1, 2002, Nova and the Foundation are at liberty to apply to dismiss the appeal (2002 ABCA 55
(Alta. C.A. [In Chambers])).
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ISSUES

18 The issues are:

1. What are the priorities among the Judgment Creditors, the TD Bank and Re/Max to the money held in Court?

2. If the TD Bank is entitled to $110,675 under the Irrevocable Assignment, are the Judgment Creditors entitled to be
subrogated to the TD Bank's interests in the Comox Property?

3. Are the Vyseks entitled to an exemption under the Civil Enforcement Act for the Calgary Property Proceeds paid into
Court?

4. Is TD Waterhouse liable to the Judgment Creditors for the $3,750 released to the Vyseks after the August 3, 2001
Attachment Order?

5. Are the Vyseks entitled to have their debts existing at the time of the Attachment Order paid out from the funds held
in Court?

ANALYSIS

I. What are the priorities among the Judgment Creditors, the TD Bank and Re/Max to the money held in Cowl?

a) The TD Bank

19 The Judgment Creditors submit that the TD Bank has only an unperfected security interest, which is necessarily
subject to the Judgment Creditors' registered writs of enforcement. This is based on s,35 of the Civil Enforcement Act, S,A.

1994, c.C-10.5 (now R,S.A. 2000, c.C-15) (CEA), which subordinates a security interest in personal property to a writ that

binds the property. They note that the Irrevocable Assignment gave the TD Bank a charge over the Calgary Property, which
was never acted upon, indicating to the Judgment Creditors that the TD Bank never intended to act on that charge. Therefore,
they argue that the TD Bank had an interest only in the money, which is personal property. Since that interest was never

registered nor perfected, it is subordinated to the Judgment Creditors' interests.

20 The Irrevocable Assignment provides:

THE UNDERSIGNED [Eliska and Vladimir Vysek] for good and valuable consideration, hereby irrevocably assign and

transfer to THE TORONTO-DOMINION BANK ("the Bank") $110,675, plus interest at the rate of 8 % (the Bank's

prime rate plus 2 %) per annum (both principal and interest hereinafter called "the loan"), of the proceeds resulting from

the sale of our lands and premises known as 9148 Oakmount 13r [illegible] being legally described as follows: . . .

and we hereby agree that this assignment constitutes a charge against the above described lands and premises ("the sale
lands") in the amount of the loan, until such time as the loan is repaid in full.

THE UNDERSIGNED hereby acknowledges [sic] that they are, or are about to become, owners of the lands and

premises known as 647 [illegible] being legally described as follows:..
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and we hereby agree for good and valuable consideration that the assignment herein constitutes a charge against the
above described lands and premises ("the purchase lands"), in the amount of the loan, until such time as the loan is
repaid in full.

IN THE EVENT THAT the proceeds assigned herein for whatever reason are not paid to the Bank upon the closing of
the sale contemplated with respect to the sale lands, or are insufficient to repay the loan in full, the undersigned shall,
immediately upon the Bank's request, execute and deliver to the Bank a mortgage on the Bank's standard form, against
either or both of the sale lands and the purchase lands, as the Bank may require, such mortgage to be prepared and
registered at the undersigned's sole expense.

Lehan signed an acknowledgement of the assignment.

21 Lehan also signed an acknowledgement of a letter of direction by the Vyseks, directing the portion of the Proceeds to
be remitted to the TD Bank. Those instructions and order to pay could not be revoked without the TD Bank's written consent.

22 Section 35 of the CEA, upon which the Judgment Creditors rely, refers to a "security interest in personal property". In

order for s.35 to apply here, the Irrevocable Assignment must be characterized as a "security interest", Section 31(b)(xi) of
the CEA provides that "security interest" in s.35 has the meaning set out in the Personal Property Security Act, S.A. 1988,
c.P-4.05 (now R.S.A. 2000, c.P-7) (PPSA). Section 1(1)(qq) (now s.1(1)(tt)) of the PPSA states:

(qq) "security interest" means

(i) an interest in goods, chattel paper, a security, a document of title, an instrument, money or an intangible that
secures payment or performance of an obligation, other than the interest of a seller who has shipped goods to a
buyer under a negotiable bill of lading or its equivalent to the order of the seller or to the order of the agent of the
seller unless the parties have otherwise evidenced an intention to create or provide for a security interest in the
goods, and

(ii) the interest of

(A) a transferee arising from the transfer of an account or a transfer of chattel paper,

(B) a person who delivers goods to another person under a commercial consignment, and

(C) a lessor under a lease for a term of more than one year,

whether or not the interest secures payment or performance of the obligation; [emphasis added]

23 Section 3 of the PPSA sets out the application of the PPSA:

3(1) Subject to section 4, this Act applies to

(a) every transaction that in substance creates a securitf interest, without regard to its form and without regard to

the person who has title to the collateral, and

(b) without limiting the generality of clause (a), a chattel mortgage, conditional sale, floating charge, pledge, trust
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indenture, trust receipt, assignment, consignment, lease, trust and transfer of chattel paper where they secure
payment or performance of an obligation. [emphasis added]

24 Therefore, the Irrevocable Assignment is only subject to the PPSA and to s.35 of the CEA if it secures the payment or
performance of an obligation. This is a question of substance; the label "Irrevocable Assignment!' is not determinative (see
s.3(1)(a) of the PPSA, which explicitly requires an assessment of substance, not form).

25 The Irrevocable Assignment clearly is an assignment of a portion of the Proceeds frorn the sale of the Calgary
Property. The Irrevocable Assignment was necessitated by the purchaser's late payment of the purchase price for the Calgary
Property. The Vyseks, therefore, needed interim or bridge financing for approximately one day (practically, more than one
day, as it likely would take some time to receive the purchaser's funds and transfer them to the TD Bank). The type of loan
needed by the Vyseks dictated the type of Irrevocable Assignment. The fact that the TD Bank did not need to rely on its
charge against the Calgary Property is because the transaction went as contemplated — until the Attachment Order
intervened.

26 In my view, the Irrevocable Assignment did not create a "security interest". It did not secure the payment or
performance of an obligation. It was, in essence, the obligation itself.

27 The substance of the Irrevocable Assignment here can be contrasted to the assignment of book debts discussed in
Canada Trustco Mortgage Corp. v, Port O'Call Hotel Inc , [1996] 1 S.C.R. 963 (S.C.C.), where the majority of the Supreme
Court of Canada held that "security interest" was broad enough to include that assignment of book debts. In that case, one
assignment at issue read, in part (at para.7):

THE PRESENT assignment and transfer shall be a continuing collateral security to Treasury Branches for the payment
of all and every present and future indebtedness and liability of the undersigned to Treasury Branches . . . [emphasis
added by S.C.C.]

28 The majority summarized the difference between an absolute assignment and a security interest at para,22:

. . it can be seen that the same instrument cannot be both a 'security interest' and an 'absolute assignment', If an
instrument is an absolute assignment, then since it is complete and perfect in itself, there cannot be a residual right
remaining with the debtor to recover the assets. By definition, a complete and perfect assignment cannot recognize the
concept of an equity of redemption. An absolute assignment cannot function as a. means of 'securing' the payment of a
debt since there would be no basis for the debtor to recover that which has been absolutely assigned. An absolute
assignment is irrevocable. To say that the same instrument can operate both as an absolute assignment and as a security
interest is to simultaneously put forward two incompatible positions. The two conflicting concepts cannot live together
in the same document. [emphasis in original]

29 There, if the loan secured by the general assignment of book debts were repaid, the Treasury Branch would have no
further interest in the assignment. At para.8, the majority stated:

In my view since the assignment by its terms can be redeemed by payment of the debt it cannot or at least should not be
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construed as an absolute assignment.

30 The Judgment Creditors attempt to use that wording and rationale to their benefit in the present case, They argue that
the Vyseks could have used other sources of funds, such as a lottery win or success in the lawsuit, to pay off the TD Bank, at
which point the TD Bank would not have recourse to the Irrevocable Assignment. To my mind, that contention completely
ignores the substance of the transaction. Were the Judgment Creditors correct, there could never be any absolute or
irrevocable assignments of money, since all money is fungible.

31 In the present case, the Irrevocable Assignment was not intended to give security for a debt, but to "transfer
ownership" (to use the wording in Bonavista (Town) v. Atlantic Technologists Ltd. (1994), 117 Nfld. & P.E.I.R. 19 (Nfld.
T.D.), at 24, approved in Canada Trustco Mortgage Corp. v. Port O'Call Hotel Inc. at para,25), I also note Bawering, Re
(1995), 33 C.B.R, (3d) 267 (B,C. S.C.), where the court held an irrevocable assignment of proceeds from the sale of a house
meant that all property in the money passed to the assignee on the assignment date, not on the date the house was transferred.
In the present case, of course, the distinction in dates would be irrelevant. The important point is that the money became the
TD Bank's property on the date of the Irrevocable Assignment —before the Attachment Order or the writs of enforcement

32 The Judgment Creditors also submit that the Irrevocable Assignment could not be considered "absolute because the
Vyseks only assigned a portion of the proceeds, not the entire amount (e.g., see Sir G. Trietel, The Law of Contract, 10th ed.
(London: Sweet & Maxwell, 1999) at 624). However, there are two responses to this argument.

33 First, the rationale for not holding the assignment of a portion of a debt to be absolute is to protect the debtor. in my
view, this concern is not valid in the present circumstances. This Irrevocable Assignment did not contemplate the "debtor's"
involvement (i.e., the purchaser of the Calgary Property), Had the purchaser not paid, the TD Bank's remedy, as noted, was a
charge against the Calgary Property, which would still belong to the Vyseks. Had the purchaser paid and the Proceeds not
been tied up in Court, the appropriate amount would have been paid to the TD Bank, as assignors. The cases and authorities
to which the parties referred me typically deal with the effect of an assignment where the amount assigned is not paid. The
assignee (and, in some situations, the assignor) must then take action against the defaulter. Here, however, the debt was paid
and the assignment should have come into operation. This could not occur because the money was paid into Court.

34 Second, the passage referred to from Trietel is in a section entitled "Statutory Assignments", which, in Alberta, would
refer to an assignment made under the Judicature Act, R.S.A. 1980, e.J-1, s.21 (now R.S.A. 2000, c.J-2, s.20). Trietel does
not address the concept of partial assignment directly when discussing equitable assignments. However, there is such a
discussion in G.H.L. Fridman, The Law of Contract in Canada, 4th ed. (Scarborough: Carswell, 1999) at 714-16. The author
notes that an assignment of part of a debt is operative as an equitable assignment. This is confirmed, for example, in Bitz,
Szemenyei, Ferguson & MacKenzie v. Cami Automotive Inc. (1997), 34 O.R. (3d) 566 (Ont. Gen. Div.), at 571-73, where the
court held that an assignment of part of the settlement proceeds was a valid equitable assignment.

35 Given all the circumstances here, I have no hesitation finding that the Irrevocable Assignment is an assignment, and is

not a security interest, Therefore, the provisions of the CEA and PPSA do not apply to assess priorities. The TD Bank is the

"owner" of the proceeds assigned to it under the Irrevocable Assignment, and is to be paid those fluids out of the amount held

in Court.

b) Re/Max
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36 Re/Max claims entitlement to $2,085,65 of the Calgary Property proceeds on two alternative grounds. First, Re/Max
submits that its listing agreement with Eliska and Vladimir Vysek assigned that amount to Re/Max as part of the commission

owing (clause 7.3), and that a June 18, 2001 letter from Re/Max to Rick Lehan, the Vyseks' solicitor, created an agency

relationship. The relevant portions of those documents state:

7.3 You [Eliska and Vladimir Vysek] assign to [Re/Max] enough of the purchase money or forfeited Deposits to pay all

money owed under this Contract. You agree not to revoke this assignment. [May 29, 2001 Listing Agreement]

[emphasis in original]

As stated in the offer, we confirm that we are holding a deposit of $10,000.00 in trust. We require protection in the

amount of $2,085.65 ($11,295.00 and G.S.T. of $790,65 less trust balance). [June 18, 2001 letter from Re/Max to Rick
Lehan] [emphasis in original]

37 Re/Max's alternative argument is that Re/Max's work in selling the Calgary Property has made available a pool of

cash which has benefited all parties. Had the Vyseks not sold the Calgary Property, Nova and the Foundation would have had
the trouble and expense of listing the Calgary Property (of course, the TD Bank would not be involved in such a scenario, as
its involvement stemmed directly from the purchaser's failure to have funds ready as committed),

38 Nova and the Foundation claim that the assignment was only for a portion of the proceeds; therefore, it was not an

"absolute assignment". They further argue that Re/Max never perfected its interest in the personal property (the proceeds),

and, therefore, Re/Max's interest is subordinate to the Judgment Creditors' registered claims. They also submit that there was

no "agency" relationship, where Lehan was agent for Re/Max.

39 I have already addressed the issue of an assignment which is only for part of the proceeds of a transaction, In these

circumstances, it is clear to me that the remainder of the commission owed was assigned to Re/Max under clause 7.3 of the

listing agreement. This was confirmed in the June 18, 2001 letter to Lehan. This was not a security interest; therefore, the

CEA and PPSA provisions argued for do not apply. On that analysis, $2,085.65 of the money in Court properly belongs to

Re/Max. Accordingly, it is unnecessary to address this issue in the context of agency.

40 My conclusion is fortified by the equities of this situation. I agree with Re/Max that, without its efforts, there would be

no liquidated pool of money for Nova and the Foundation to claim. Real estate fees would have been necessary in any event.

Nova and the Foundation should not be allowed to benefit at the expense of Re/Max.

2. If the TD Bank is entitled to $110,675 under the Irrevocable Assignment, are the Judgment Creditors entitled to be

subrogated to the TD Bank's interests in the Comox Property?

41 As I have determined that the TD Bank was entitled to $110,675 from the outset under the Irrevocable Assignment, the

Judgment Creditors' argument for subrogation is not tenable. It is grounded in a priority scheme, where the TD Bank has

somehow "trumped" the Judgment Creditors' interest in the funds, However, the Irrevocable Assignment gave the TD Bank

entitlement to the $110,675 from the outset.

•
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42 The Judgment Creditors argue for subrogation on the basis of marshalling — that the TD Bank is a "senior creditor,
with access to two funds (the Proceeds and the Comox Property), while the Judgment Creditors are "junior creditors, with
access to only one fund (the Proceeds). For example, see John S. James, Stroud's Judicial Dictionary of Words and Phrases,
5th ed. (London: Sweet & Maxwell, 1986), vol.3 at 1557. Under that doctrine, fairness would dictate that the TD Bank
should satisfy its claim from the Comox Property first, to avoid exhausting the only fund to which the Judgment Creditors
have access.

43 Apart from my finding that the TD Bank as the assignor was entitled to the $110,675 in these highly unusual
circumstances, the requirements for marshalling are not met, in my view. Specifically, the Judgment Creditors are not
prevented from accessing, or attempting to access, the value in the Cotnox Property. The Judgment Creditors submitted that
the Vyseks would be unjustly enriched if subrogation is not ordered, because:

13y the time the judgment creditors can take proceedings in British Columbia to obtain a judgment against the Vyseks
which can be registered against the Comox Property, the Vyseks may eliminate any equity beyond their exemptions by
encumbering it to third parties. [Nova's brief, para.82; adopted by the Foundation]

44 That contention acknowledges the very difficulty with the marshalling argument in these circumstances. The Judgment
Creditors are admitting that they do, in fact, have the ability to proceed against the Comox Property, but that they have not
done so and are afraid they may be too late. As they have the ability to proceed against the Comox Property, marshalling and
subrogation would be inappropriate.

45 1 also wish to clarify that nothing in the material before me indicated the Vyseks would attempt to defeat the Judgment
Creditors' claims as feared in the above-quoted submission. While the timing of the Calgary Property sale was unfortunate, I
am satisfied that there was no improper motive in selling the Calgary Property and purchasing the Comox Property.

3. Are the Vyseks entitled to an exemption wider the Civil Enforcement Act for the Calgary Property Proceeds paid into
Court?

46 The Judgment Creditors submit that the Vyseks are not entitled to an exemption for the Calgary Property Proceeds
because the Calgary Property was not their principal residence at the relevant time — August 3, 2001, the date of the
Attachment Order. The Judgment Creditors concede that the Vyseks are entitled to the exemption provided for a principal
residence under the comparable British Columbia legislation.

47 The Vyseks argue that they did not voluntarily sell the Calgary Property, but were forced to by the circumstances they
were in, primarily their need and desire to move closer to their ill son, Peter, who was (and still is) living in Vancouver.

48 Section 88 of the CEA provides:

88 The following property of an enforcement debtor is exempt from writ proceedings:

•
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(g) the principal residence of an enforcement debtor, including a residence that is a mobile home, where the
enforcement debtor's equity in that residence does not exceed an amount prescribed by the regulations for that
residence but if the enforcement debtor is a co-owner of the residence the amount of the exemption allowed under
this provision is reduced to an amount that is proportionate to the enforcement debtor's ownership interest in the
residence;

49 Under Aha.Reg, 276/95 (the "Civil Enforcement Regulation"), s.37(1)(e), the maximum exemption under s.88(g) is
$40,000.

50 In addition, the Judgment Creditors cite the following provisions: s.37(2)(a) of the Civil Enforcement Regulation; and
s.91 of the CEA:

37(2) In addition to the property referred to in section 88 of the Act, the following property is exempt from writ
proceedings:

(a) where an enforcement debtor sells

(i) exempt property, or

(ii) property that is exempt up to a stated value,

the proceeds from that sale, or the proceeds from that sale up to the stated value, as the case may be, are exempt for a
period of 60 days from the day of the sale if those proceeds are not intermingled with any other funds of the enforcement
debtor,

91 On application to the Court to determine whether property is exempt, the Court must make its determination on the
basis of the circumstances that exist

(a) at the time of the seizure, in the case of personal property that has been seized, and

(b) at the time that the notice of intention to sell is given, in the case of enforcement against land.

51 Finally, I note two definitions from the CEA:

1(1)(q) "enforcement debtor" means a person against whom a writ is in force;

1(1)(ss) "writ" means a writ of enforcement and includes any writ issued by the Court of Appeal, the Federal Court of

Canada or the Supreme Court of Canada that is similar in nature to a writ of enforcement;

52 In my view, the Vyseks' claim for the principal residence exemption under the CEA must fail on several fronts.

53 First, only the principal residence of an "enforcement debtor" is eligible for the exemption. The Vyseks were not

enforcement debtors at the time they sold and transferred the Calgary Property, which was registered in the purchasers'
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names on August 1, 2001.

54 Second, the Calgary Property was not the Vyseks' "principal residence at the time of the Attachment Order of August
3, 2001, or, even more clearly, when the writs of enforcement were filed on August 31, 2001 and September 5, 2001, By the
time of the Attachment Order, the Vyseks' principal residence was the Comox Property. As the exemption only applies to a
principal residence, it is not available in these circumstances for the Calgary Property.

55 Third, the sale was not "forced" within the meaning of the CEA. It is settled law that the proceeds of voluntary sales do
not attract the exemption - - e.g., see Regal Distributors Ltd, v. Freele, [1931] 1 D.L.R. 943 (Alta, C.A.), at 944; and
Sawatsky, Re, [2ool] 8 W.W.R. 656 (Alta. Q.B.), at 660.

56 McAteer, Re (1981), 32 A.R. 248 (Alta. Master) at para.49 distinguished a "forced sale" from a "voluntary sale". The
former is a sale of the property as the result of a third party's actions — i.e., where the property is "sold out from under the
debtor". If this were not determinative enough in the present circumstances, that conclusion was convincingly narrowed by
Biclby I. in Starko v. Starko (1992), 134 A.R. 48 (Alta. Q.B.) at paras.22 arid 30-32 to include only proceeds of sales forced
pursuant to a writ of execution:

On the plain reading of these words [the predecessor to the CEA provision], the exemption extends only to the proceeds
of sales forced as a result of seizure under writ of execution, not to those forced under other legislation.

57 This conclusion is borne out by an examination of the facts in other cases. In McAteer, the bankrupt deposed that he
sold the property one week before making an assignment into bankruptcy because mortgage arrears, tax arrears, and an

outstanding builders lien made a forced sale imminent and inevitable (at para.7). He further deposed that he would not have
sold the property had he not believed he would receive the exemption. The Registrar held that the sale was voluntary, and
that the bankrupt's assumptions and beliefs regarding exemptions could not entitle him to an exemption he did not otherwise
have (paras.8 and 43).

58 In Starko, the sale was not considered "forced" even though it was made pursuant to a court order, because that order

was in a matrimonial property action, not an enforcement action, In Dhalla, Re (1991), 8 C.B.R. (3d) 57 (Alta. Q.B.), the

proceeds from the sale of property were not exempt because the sale was voluntary. Even though the vendor was an

undischarged bankrupt at the time, the sale was conducted by he and his wife, not by the trustee.

59 Fourth, as counsel for Nova emphasized, the Vyseks are entitled to the appropriate exemption for the Comox Property

under British Columbia law. Were I to grant an exemption for the Proceeds here, the Vyseks would be receiving an

exemption for two principal residences in two separate provinces. Given my earlier finding that the TD Bank is entitled to be

paid for its interim financing, the effective transaction that occurred is that the Vyseks used $110,675 of the Proceeds to buy

the Comox Property. The portion of those Proceeds now in the Comox Property will attract the appropriate exemption there.

60 For all the above reasons, the Proceeds from the sale of the Calgary Property do not attract the CEA exemption.

4. Is TD Waterhouse liable to the Judgment Creditors for the $3,750 released to the Vyseks after the August 3, 2001
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Attachment Order?

61 Nova and the Foundation submit that the TD Bank and TD Waterhouse are jointly liable for $3,750 that was released
to the Vyseks after Park .1,'s Attachment Order was granted. Paragraph 7 of that Attachment Order provides:

The Bank [the TD Bank] and any of its offices or affiliates is hereby directed not to release any funds currently in or
which may be deposited to the Account, the new account or to any other account held by the Plaintiffs or any of them or
to any other person or entity without further Order of this Court.

"Account" is defined to be Eliska and Vladimir Vysek's bank account #80729 . . . , located at the TD Bank in Chinook

Centre. The "new account" is an account that was to be opened for the Calgary Property Proceeds in the event that the
Account had already been closed.

62 The TD Bank, Chinook Branch was served with the Attachment Order on August 3, 2001. However, on August 8,
2001, '1D Waterhouse released the $3,750 in question. The Judgment Creditors argue that service of the Attachment Order,
by the terms of para.7, should have bound "any of [the TD Bank's] offices or affiliates". They further argue that TD
Waterhouse is an affiliate because the TD Bank owned the majority of shares in TD Waterhouse and operated it as a division
of the TD Bank. In support, Nova submitted evidence showing that TD Waterhouse is a business component of the TD Bank
Financial Group, and was 88.6 per cent owned by the TD Bank at the end of the TD Bank Financial Group's fiscal year 2000
(the TD Bank Financial Group's Annual Report 2000, p.1).

63 TD Waterhouse clearly is an "affiliate of the TD Bank. Section 2 of the Bank Act, S.C. 1991, c.46, as amended,
defines affiliate as "an entity that is affiliated with another entity within the meaning of section 6". The definition of entity
includes a body corporate. Section 6(1) states that an entity is affiliated with another "if one of them is controlled by the other

or both are controlled by the same person." Finally, s.3(1)(a) provides that a person controls a body corporate where the

person beneficially owns securities to which are attached more than 50 per cent of the votes that may be cast to elect the body
corporate's directors. The TD Bank's 88.6 per cent ownership at the time (since increased to 100 per cent) certainly qualifies.

64 Since TD Waterhouse is an affiliate of the TD Bank, the Attachment Order applies to it, as was effectively admitted by
TD Waterhouse when it froze the Vyseks' accounts after learning of the Attachment Order. However, an order is not
effective until it is properly served.

65 The TD Bank contends that TD Waterhouse bas its own head office, where it could have been served. This information

was readily available from a corporate records search. The TD Bank points to s.462 of the Bank Act, S.C. 1991, c.46

(amended October 24, 2001 — S.C. 2001, c,9), which states that service of an order only affects accounts at the branch where

the order is served. Nova responded that it had such limited information as to the Vyseks' assets that it was unaware of any

accounts held at TD Waterhouse. Nova also claims that TD Waterhouse is not a "bane, so would not be affected by that

provision of the Bank Act.

66 In my view, Nova cannot succeed on its last contention that TD Waterhouse is not a "bane. Either TD Waterhouse is
part of the TD Bank and subject to the Bank Act service rules, or TD Waterhouse is not part of the TD Bank and should be

served on its own. In either event, service on the Chinook Branch of the TD Bank was not valid service on TD Waterhouse.

While I acknowledge that the TD Bank Financial Group holds itself out as a single entity comprising several businesses, the

WestlavvNext CANADA Copyright 0 Thomson Reuters Canada Onited or Its licensors (excluding individual court documents). Ali rights reserved
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Vysek v, Nova Gas International Ltd., 2002 ABQB 389, 2002 CarswellAlta 511

2002 ABQB 389, 2002 CarswellAlta 611, [2002] 10 W.W.R. 52, [2002] A,W,L.D. 269_

Judgment Creditors are sophisticated parties and well-represented by counsel. Even if there were a tenable argument that the
general public could be confused as to the need for service beyond the single branch, there can be no such interpretation here.

67 TD Waterhouse was not properly served with the Attachment Order at the time it released $3,750 to Eliska and
Vladimir Vysek. TD Waterhouse is not required to repay that money to the Judgment Creditors.

5. Are the Vyseks entitled to have their debts existing at the time of the Attachment Order paid out frotn the funds held in
Court?

68 The Vyseks repeatedly requested that I allow them to pay some of their debts existing at the time of the Attachment
Order, since they intended to pay those bills from the Proceeds of the Calgary Property, had the Attachment Order not been
made. A large part of their rationale was their conviction that the Attachment Order was improperly granted, As mentioned,
the Attachment Order is a valid order of this Court and binds me, although the timing is admittedly devastating from the
Vyseks' viewpoint. While the Vyseks' desire to pay their other debts is admirable, 1 cannot allow those unregistered claims
to take priority over the writs of enforcement registered by the Judgment Creditors at the personal property registry. Unlike
the situation of the TD Bank and Re/Max, there was no evidence of pre-existing assignments for those debtors. Given those
considerations, I cannot grant the relief requested.

CONCLUSION AND DISPOSITION

69 The TD Bank has priority over the claims of Nova and the Foundation for the $110,675 interim financing.

70 Re/Max has priority over the claims of Nova and the Foundation for the $2,085,65 outstanding commission,

71 Eliska and Vladimir Vysek are not entitled to a principal residence exemption under the CEA for the Calgary Property.

72 TD Waterhouse and the TD Bank are not jointly liable to pay $3,750 to Nova and the Foundation.

73 Costs of this application may be spoken to.

Order accordingly.

End of Document Copyright 0 Thomson Reuters Canada Limited or its licensors (excluding individual court documents), All rights
reserved.
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NOTICE OF DISALLOWANCE RELATING TO

FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

TO: Cushman and Wakefield Ltd.
33 Yonge Street, Suite 1000
Toronto, Ontario
M5E 1S9

T: 416.359.2554
F: 416.359.2613
E: Nick.Yanovski ca.cushwake.com

Attention: Nick Yanovski

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim
Amount as Submitted

The Proof of Claim as
Accepted

Claim $349,170 Proprietary Claim,
or in the alternative,

$349,170 Secured Claim
or in the further alternative,
$349,170 Unsecured Claim

$349,170 Unsecured Claim

A. Reasons for Disallowance or Revision:

Overview

Each capitalized term used and not otherwise defined herein has the meaning given to such term

in the Proof of Claim faun of Cushman and Wakefield Ltd. ("Cushman") dated August 13,

2014 (the "Cushman Proof of Claim") or the Claims Procedure Order dated July 18, 2014 (the

"Front Street Claims Procedure Order"), as applicable.
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The Cushman Proof of Claim asserts, on behalf of Cushman and on behalf of its co-broker,

Harvey Kalles Real Estate Ltd., a proprietary claim in respect of the commission payable in

connection with the sale of the Debtor Property in the amount of $349,170, inclusive of HST (the

"Proprietary Claim").

The Cushman Proof of Claim asserts, in the alternative if the Proprietary Claim is not accepted

as a proprietary claim, a secured claim in the amount of $349,170 (the "Alternative Claim"),

and in the further alternative, an unsecured claim in the amount of $349,170 (the "Further

Alternative Claim").

Manager's Position

The Manager agrees with the analysis set out in the Cushman Proof of Claim with respect to the

priority of Cushman's claim as a proprietary claim; however, the Manager is of the view that,

pursuant to the Order of the Honourable Justice D. M. Brown dated May 20, 2014 and the Front

Street Claims Procedure Order, the Manager does not have the authority to accept the Proprietary

Claim as a proprietary claim.

With respect to Cushman's Alternative Claim, no evidence has been provided to demonstrate

that any security was granted to secure the Debtor's obligations to pay the commission amount

with respect to the sale of the Debtor Property. Accordingly, Cushman's Alternative Claim is

also disallowed.

The Manager has allowed Cushman's Further Alternative Claim as an unsecured claim against

the Debtor.

If you do not agree with this Notice of Disallowance, please take notice of the following:

If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto

Time) on December 12, 2014, being fourteen (14) days after the Notice of Disallowance is

sent by the Manager pursuant to the Claims Procedure Order, notify the Manager by

delivery of a Dispute Notice to the following address:
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Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention: Brian Empey / Mark Dunn
Telephone: 416-597-4194 / 416-849-6895
E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS

NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 28th day of November, 2014.

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

A. PARTICULARS OF CREDITOR:

Full Legal Name of Creditor: Cushman and Wakefield Ltd. 

December 11, 2014
(Sign e of individual completing this Date
Di e Notice)

2. Full Mailing Address of the Creditor:

33 Yonge Street, Suite 1000

Toronto, Ontario

M5E 1S9

3. Telephone Number: (416) 359 2554

4. E-Mail Address:

5. Facsimile Number:

B: REASONS FOR DISPUTE:

Nick.Yanovski©ca.cushwake.com

(416) 359 2613

We hereby give you notice of our Intention to dispute the Notice of Disallowance dated
November 28, 2014.

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)

See Attached Schedule "A"

Legar13139421 .1
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON December 12, 2014, [being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention:
Telephone:
E-mail:
Fax:

Stephanie Williams
416-862-7785, Extension 4
swilliams@schonfeldinc.com
416-862-2136

Legal-13139421.1
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SCHEDULE "A" — Particulars of Dispute

Introduction

Cushman and Wakefield Ltd. ("Cushman") on its own behalf and on behalf of Harvey Kalles
Real Estate Ltd. (the "Co-operating Broker), the co-operating broker on the sale of the
property known municipally as 65 Front Street East, Toronto, Ontario (the "Property) files this
Notice of Dispute to dispute the denial of Cushman's proprietary claim for $349,170 as
particularized in the Proof of Claim. The Notice of Disallowance from the Manager is dated
November 28, 2014.

Cushman does not dispute the Managers allowance of an unsecured claim for $349,170.
Having said this, Cushman only wishes to rely on its status as an unsecured creditor to the
extent that its dispute of the denial of the proprietary claim is unsuccessful.

Cushman does not dispute the denial of its secured claim.

The Manager has determined that Cushman has a valid proprietary claim for $349,170. The
only basis for denial of the proprietary claim is that the Manager takes the position that the order
and endorsement of Justice Brown dated May 20, 2014 (collectively, the "May 20 Order") and
the order dated July 18, 2014 (the "July 18 Order) that approved a claims procedure (the
"Claims Procedure') do not grant the Manager the authority to allow proprietary claims. As
such, the Notice of Dispute only relates to the Claims Procedure and the types of claims that
Cushman is entitled to submit and which the Manager may allow.

Details of Cushman Position

Cushman did not have notice of the motion that led to the May 20 Order and did not have an
opportunity to make submissions at that time.

June 2, 2014 Appearance

After Cushman became aware of the May 20 Order, its counsel appeared in court on June 2,
2014 to inform the court that it did not have an opportunity to make submissions in respect of
the motion leading to the May 20 Order. At that hearing, Justice Brown advised Cushman's
counsel that nothing in the May 20 Order precluded Cushman from claiming priority over other
Secondary Payments and that claim could be part of the forthcoming Claims Procedure that the
Manager was to run. Justice Brown also advised verbally at that time that the Managers
Claims Procedure did not preclude Cushman from making both priority and quantum arguments
and that nothing in the May 20 Order should be interpreted as precluding Cushman from making
such arguments.

On June 2, 2014, Justice Brown made the following endorsement relative to Cushman:

FRONT STREET

1. Cushman & Wakefield — Manager says it intends to seek approval of a claims
process.

The formal order dated May 20, 2014 was finalized, issued, and entered after the June 2, 2014
attendance. Paragraph 8 of that order confirmed that all claims, including Cushman's claim,
would be adjudicated in a claims process:

Legal-13138009.2
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8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld Inc. in its
capacity as Manager in these proceedings, will bring a motion for approval of an Order of this
Court approving a Claims Process to determine the validity, quantum and priority of the
Secondary Payments and any claims of the Applicants that the Court may order in respect of the
Property.

Paragraph 5 of that order vested all claims out of the Property (including Cushman's claim) and
paragraph 7 vested all claims (again, including Cushman's claim) into the sale proceeds with
the same priority. As is the case with most vesting orders, this order did not affect the validity or
priority of any claim.

July 18, 2014 Appearance

Counsel for Cushman also appeared in court on July 18, 2014 at which time, inter alia, Justice
Brown dealt with a motion to approve the Claims Procedure (relating to the Property). At that
time, Cushman again informed Justice Brown that it did not receive notice of the motion leading
to the May 20 Order. In his endorsement released that day, Justice Brown stated the following:

Cushman & Wakefield wanted to amend the order to, in effect, delegate to the Manager the ability to
vary my May 20/14 Order with respect to Primary and Secondary Payments. That l am not prepared
to do.

Justice Brown then gave Cushman the opportunity to vary the May 20 order, failing which
Cushman "is otherwise estopped from arguing any variation to my May 20 Order'.

Cushman did not attempt to vary the May 20 Order. Such variation was not necessary because
both the May 20 Order and the comments, endorsement, and order made by Justice Brown on
June 2, 2014 made it clear that Cushman was not prevented from fully participating in the
Claims Procedure, including by asserting a priority for its claim.

For example, Justice Brown's May 20 endorsement stated the following in relevant part:

[I 17,1 Given that the claims asserted against or in respect of the 65 Front Street East property
exceed the gross sales price and given the dispute amongst clairaants about the validity of certain
claims to the Remaining Balance, I am prepared to authorize the proposed sale of 65 Front Street
East property, but only on the basis that the Primary Payments, as defined above, are paid on
closing out of the sale proceeds, with the entire Remaining Balance to be paid to the Manager,
Schonfeld Inc., to be held in trust pending the conduct of a claims process by those seeking
Secondary Payments, and the Remaining Balance would stand in the place of the property to
satisfy any such claims.

[ 1 8] If the respondents wish to close on that basis, they may submit a formal approval and
vesting order to that effect, approved as to form and content by all affected parties, to my
attention for signature. I will not entertain any further "re-negotiated distribution deals" unless
they are accompanied by a comprehensive formal order with signed consents from all affected
parties.

Cushman's claim was identified as a Secondary Payment. Justice Brown clearly directed that
those creditors seeking Secondary Payments could assert their claims in the upcoming Claims
Procedure. No limit was placed on the nature or priority of the claims that could be made in
such process.

Legar13138009.2
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The submissions that Cushman made before the court on June 2 and July 18, 2014 were that
Justice Newbould's order dated March 21, 2014 had already determined that Cushman was
entitled to a priority for the commission and that such amount should be paid to Cushman "off
the top" of any closing proceeds. As such, Cushman argued that it should not be subject to the
Claims Procedure. Although this argument was ultimately not accepted, the decisions and
comments of Justice Brown noted above merely meant that Cushman became subject to the
Claims Procedure (rather than benefiting from Justice Newbould's March 21 order granting
Cushman priority) and it was entitled to assert any claim it deemed advisable in the Claims
Procedure.

At the time that the Claims Procedure was approved and the July 18 Order was granted, no
party attempted to limit the nature of the claim that Cushman could assert in the Claims
Procedure. The only limitation was the one imposed by Justice Brown, namely that Cushman
could not attempt to attack the May 20 Order through the Claims Procedure and any variation of
that Order would have to be dealt with by Justice Brown.

The Claims Procedure established by the July 18 Order covers all aspects of the claims that
Cushman made, including the proprietary claim. The term "Claim" was very broadly defined to
include any claim whatsoever that a Secondary Payment Claimant might have:

(b) "Claim" means any right of any Secondary Payment Claimant against the Debtor

in connection with any indebtedness, liability or obligation of any kind of the

Debtor, whether liquidated, unliquidated, fixed, contingent, matured, unmatured,

disputed, undisputed, legal, equitable, secured, unsecured, present, future, known,

or unknown, by guarantee, surety or otherwise and whether or not such right is

executory in nature, including the right or ability of any Secondary Payment

Claimant to advance a claim for contribution or indemnity or otherwise with

respect to any matter, action, cause or chose in action, and including any

indebtedness, liability or obligation of any kind arising out of the restructuring,

termination, repudiation or disclaimer of any lease, contract, employment

agreement or other agreement (each a "Claim", and collectively, the "Claims"),

provided such Claim relates to a Secondary Payment Claim of the Secondary

Payment Claimant;

The July 18 Order also provided that the Claims Procedure would determine the priority of all
"Claims" and there were no fixed restrictions on the categories of claim that could be
recognized:
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DETERMINATION OF CLAIMS

8. THIS COURT ORDERS that the amount and status of every Claim of a Creditor as

finally determined in accordance with this Order, including any determination as to the

nature, amount, value, priority or validity of any Claim shall be final for all purposes,

including without limitation for any distribution made to Creditors of the Debtor pursuant

to further Order of the. Court.

Conclusion

In short, Cushman's assertion of a proprietary claim is entirely consistent with the comments
made by Justice Brown on June 2 and July 18, 2014 as well the orders and endorsements
granted on those dates (and the May 20 Order). The Manager did have authority to consider
and accept Cushman's proprietary claim.

Cushman therefore asks that a proprietary claim in the amount of $349,170 be allowed.
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DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as the Debtor)

A. PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor: Cushman and. Wakefield Ltd. 

December 11, 2014
(Sign e of individual completing this Date
Di e Notice)

2. Full Mailing Address of the Creditor:

33 Yonge Street, Suite 1000

Toronto, Ontario

M5E 159

3. Telephone Number: (416) 359 2554

4. E-Mail Address:

5. Facsimile Number:

B: REASONS FOR DISPUTE:

Nick.Yanovski@ca.cushwake.com

(416) 359 2613

We hereby give you notice of our Intention to dispute the Notice of Disallowance dated
November 28, 2014. 

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)

See Attached Schedule "A"
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON December 12, 2014, [being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention:
Telephone:
E-mail:
Fax:

Stephanie Williams
416-862-7785, Extension 4
swilliams©schonfeldinc.com
416-862-2136
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SCHEDULE "A" - Particulars of Dispute

Introduction

Cushman and Wakefield Ltd. ("Cushman") on its own behalf and on behalf of Harvey Kalles
Real Estate Ltd. (the "Co-operating Broker), the co-operating broker on the sale of the
property known municipally as 65 Front Street East, Toronto, Ontario (the "Property") files this
Notice of Dispute to dispute the denial of Cushman's proprietary claim for $349,170 as
particularized in the Proof of Claim. The Notice of Disallowance from the Manager is dated
November 28, 2014.

Cushman does not dispute the Managers allowance of an unsecured claim for $349,170.
Having said this, Cushman only wishes to rely on its status as an unsecured creditor to the
extent that its dispute of the denial of the proprietary claim is unsuccessful.

Cushman does not dispute the denial of its secured claim.

The Manager has determined that Cushman has a valid proprietary claim for $349,170. The
only basis for denial of the proprietary claim is that the Manager takes the position that the order
and endorsement of Justice Brown dated May 20, 2014 (collectively, the "May 20 Order) and
the order dated July 18, 2014 (the "July 18 Order) that approved a claims procedure (the
'Claims Procedure) do not grant the Manager the authority to allow proprietary claims. As
such, the Notice of Dispute only relates to the Claims Procedure and the types of claims that
Cushman is entitled to submit and which the Manager may allow.

Details of Cushman Position

Cushman did not have notice of the motion that led to the May 20 Order and did not have an
opportunity to make submissions at that time.

June 2, 2014 Appearance

After Cushman became aware of the May 20 Order, its counsel appeared in court on June 2,
2014 to inform the court that it did not have an opportunity to make submissions in respect of
the motion leading to the May 20 Order. At that hearing, Justice Brown advised Cushman's
counsel that nothing in the May 20 Order precluded Cushman from claiming priority over other
Secondary Payments and that claim could be part of the forthcoming Claims Procedure that the
Manager was to run. Justice Brown also advised verbally at that time that the Managers
Claims Procedure did not preclude Cushman from making both priority and quantum arguments
and that nothing in the May 20 Order should be interpreted as precluding Cushman from making
such arguments.

On June 2, 2014, Justice Brown made the following endorsement relative to Cushman:

FRONT STREET

1. Cushman & Wakefield — Manager says it intends to seek approval of a claims
process.

The formal order dated May 20, 2014 was finalized, issued, and entered after the June 2, 2014
attendance. Paragraph 8 of that order confirmed that all claims, including Cushman's claim,
would be adjudicated in a claims process:
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8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld inc. in its
capacity as Manager in these proceedings, will bring a motion for approval of an Order of this
Court approving a Claims Process to determine the validity, quantum and priority of the
Secondary Payments and any claims of the Applicants that the Court may order in respect of the
Property.

Paragraph 5 of that order vested all claims out of the Property (including Cushman's claim) and
paragraph 7 vested all claims (again, including Cushman's claim) into the sale proceeds with
the same priority. As is the case with most vesting orders, this order did not affect the validity or
priority of any claim.

July 18, 2014 Appearance

Counsel for Cushman also appeared in court on July 18, 2014 at which time, inter alia, Justice
Brown dealt with a motion to approve the Claims Procedure (relating to the Property). At that
time, Cushman again informed Justice Brown that it did not receive notice of the motion leading
to the May 20 Order. In his endorsement released that day, Justice Brown stated the following:

Cushman & Wakefield wanted to amend the order to, in effect, delegate to the Manager the ability to
vary my May 20/14 Order with respect to Primary and Secondary Payments. That I am not prepared
to do.

Justice Brown then gave Cushman the opportunity to vary the May 20 order, failing which
Cushman "is otherwise estopped from arguing any variation to my May 20 Order.

Cushman did not attempt to vary the May 20 Order. Such variation was not necessary because
both the May 20 Order and the comments, endorsement, and order made by Justice Brown on
June 2, 2014 made it clear that Cushman was not prevented from fully participating in the
Claims Procedure, including by asserting a priority for its claim.

For example, Justice Brown's May 20 endorsement stated the following in relevant part:

[117] Given that the claims asserted against or in respect of the 65 Front Street East property
exceed the gross sales price and given the dispute amongst claimants about the validity of certain
claims to the Remaining Balance, I ain prepared to authorize the proposed sale of 65 Front Street
East property, but only on the basis that the Primary Payments, as defined above, are paid on
closing out of the sale proceeds, with the entire Remaining Balance to be paid to the Manager,
Schonfeld Inc., to be held in trust pending the conduct of a claims process by those seeking
Secondary Payments, and the Remaining Balance would stand in the place of the property to
satisfy any such claims.

[118] If the respondents wish to close on that basis, they may submit a formal approval and
vesting order to that effect, approved as to form and content by all affected parties, to my
attention for signature. I will not entertain any further "re-negotiated distribution deals" unless
they are accompanied by a comprehensive formal order with signed consents from all affected
parties.

Cushman's claim was identified as a Secondary Payment. Justice Brown clearly directed that
those creditors seeking Secondary Payments could assert their claims in the upcoming Claims
Procedure. No limit was placed on the nature or priority of the claims that could be made in
such process.

Legar13138009.2

256



3

The submissions that Cushman made before the court on June 2 and July 18, 2014 were that
Justice Newbould's order dated March 21, 2014 had already determined that Cushman was
entitled to a priority for the commission and that such amount should be paid to Cushman "off
the top" of any closing proceeds. As such, Cushman argued that it should not be subject to the
Claims Procedure. Although this argument was ultimately not accepted, the decisions and
comments of Justice Brown noted above merely meant that Cushman became subject to the
Claims Procedure (rather than benefiting from Justice Newbould's March 21 order granting
Cushman priority) and it was entitled to assert any claim it deemed advisable in the Claims
Procedure.

At the time that the Claims Procedure was approved and the July 18 Order was granted, no
party attempted to limit the nature of the claim that Cushman could assert in the Claims
Procedure. The only limitation was the one imposed by Justice Brown, namely that Cushman
could not attempt to attack the May 20 Order through the Claims Procedure and any variation of
that Order would have to be dealt with by Justice Brown.

The Claims Procedure established by the July 18 Order covers all aspects of the claims that
Cushman made, including the proprietary claim. The term "Claim" was very broadly defined to
include any claim whatsoever that a Secondary Payment Claimant might have:

(b) "Claim" means any right of any Secondary Payment Claimant against the Debtor

in connection with any indebtedness, liability or obligation of any kind of the

Debtor, whether liquidated, unliquidated, fixed, contingent, matured, unmatured,

disputed, undisputed, legal, equitable, secured, unsecured, present, future, known,

or unknown, by guarantee, surety or otherwise and whether or not such right is

executory in nature, including the right or ability of any Secondary Payment

Claimant to advance a claim for contribution or indemnity or otherwise with

respect to any matter, action, cause or chose in action, and including any

indebtedness, liability or obligation of any kind arising out of the restructuring,

termination, repudiation or disclaimer of any lease, contract, employment

agreement or other agreement (each a "Claim", and collectively, the "Claims"),

provided such Claim relates to a Secondary Payment Claim of the Secondary

Payment Claimant;

The July 18 Order also provided that the Claims Procedure would determine the priority of all
"Claims" and there were no fixed restrictions on the categories of claim that could be
recognized:
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DETERMINATION OF CLAIMS

8. THIS COURT ORDERS that the amount and status of every Claim of a Creditor as

finally determined in accordance with this Order, including any deteEmination as to the

nature, amount, value, priority or validity of any Claim shall be final for all purposes,

including without limitation for any distribution made to Creditors of the Debtor pursuant

to further Order of the Court.

Conclusion

In short, Cushman's assertion of a proprietary claim is entirely consistent with the comments
made by Justice Brown on June 2 and July 18, 2014 as well the orders and endorsements
granted on those dates (and the May 20 Order). The Manager did have authority to consider
and accept Cushman's proprietary claim.

Cushman therefore asks that a proprietary claim in the amount of $349,170 be allowed.
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NOTICE OF DISALLOWANCE RELATING TO

FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

TO: Ample Electric Inc.
90 Esna Park Drive, Unit 3
Markham, Ontario
L3R 2R7

Attention: Huang Qing Sheng

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim
Amount as Submitted

The Proof of Claim as
Accepted

Claim $8,904.40 Secured claim $7,006.00 Unsecured Claim

A. Reasons for Disallowance or Revision:

Your claim has been partially disallowed as shown above and as outlined below.

Status as secured claim 

You have not provided any evidence that your lien was perfected within the time

period required by the Construction Lien Act. Accordingly, your claim is unsecured.

Quantum of your claim

You claimed $8,904.40 for invoices attached to your claim. The books and records

of the Debtor indicate an amount owing of $7,006.00 and this amount has been

accepted as an unsecured claim.
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If you do not agree with this Notice of Disallowance, please take notice of the following:

If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto

Time) on December 17, 2014, being fourteen (14) days after the Notice of Disallowance is

sent by the Manager pursuant to the Claims Procedure Order, notify the Manager by

delivery of a Dispute Notice to the following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention: Brian Empey / Mark Dunn
Telephone: 416-597-4194 / 416-849-6895
E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS

NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 3rd day of December, 2014.

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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NOTICE OF DISALLOWANCE RELATING TO

FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

TO: Blue Air Mechanical Inc.
54 Stewart Smith Drive
Toronto, Ontario
M6M 2S9

Attention: Jamaal Madden

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim
Amount as Submitted

The Proof of Claim as
Accepted

Claim $15,394.10 Secured claim $13,560.00 Unsecured Claim

A. Reasons for Disallowance or Revision:

Your claim has been partially disallowed as shown above and as outlined below.

Status as secured claim 

You have not provided any evidence that your lien was perfected within the time

period required by the Construction Lien Act. Accordingly, your claim is unsecured.

Claim for legal fees

Costs incurred in the course of litigation against the Debtor are not recoverable

from the Debtor in the absence if a costs award by the Court. Your claim for

51,834.10 is not accepted.
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If you do not agree with this Notice of Disallowance, please take notice of the following:

If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto

Time) on December 17, 2014, being fourteen (14) days after the Notice of Disallowance is

sent by the Manager pursuant to the Claims Procedure Order, notify the Manager by

delivery of a Dispute Notice to the following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Attention: Brian Empey / Mark Dunn
Telephone: 416-597-4194 / 416-849-6895
E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234

The faun of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS

NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 3rd day of December, 2014.

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

A. PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor:  Blue Air Mechanical Inc.

(Signatur
Dispute

divid
December 17, 2014

comple ing this Date

2. Full Mailing Address of the Creditor:

% Langlois Konrad Inkster LLP

6645 Kitimat Road, Unit 14

Mississauga, ON L5N 6J3

3. Telephone Number: 647.494.4310

4. E-Mail Address: tyler glki law.ca

5. Facsimile Number: 647.494.7951

B. REASONS FOR DISPUTE:

We hereby give you notice of our intention to dispute the Notice of Disallowance dated
December 3 , 2014.

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)

Please see attached document Reasons for Dispute and Vesting Order.
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON December 17, 2014, [being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.
Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower
Toronto, ON M5K 1G8

Attention:
Telephone:
E-mail
Fax:

Stephanie Williams
416-862-7785, Extension 4
swilliams@schonfeldinc.com
416-862-2136
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REASONS FOR DISPUTE

Blue Air Mechanical Inc. accepts the reduction of its claim from $15,394.10 to $13,560.00
on account of its claim for legal fees; however, it disputes the Court-appointed Managers
finding that its claim for $13,560.00 is an unsecured claim.

The reason provided by the Court-appointed Manager for classifying Blue Air Mechanical
Inc.'s claim as an unsecured claim as opposed to a secured claim, is that Blue Air
Mechanical Inc. has failed to provide any evidence that its lien was perfected within the
time period required by the Construction Lien Act. This if not in fact the case.

Blue Air Mechanical Inc.'s date of last supply of services/materials was April 16, 2014.
According to section 31 of the Construction Lien Act, Blue Air Mechanical Inc. had until
May 31, 2014 to register its lien in order to preserve its lien. It preserved its lien under
section 34 of the Construction Lien Act by registering its lien on April 23, 2014.

According to s. 36 (2) of the Construction Lien Act, Blue Air Mechanical had to the end of
the 45 day period next following the last day, under section 31, on which the lien could
have been preserved. The end of the 45 day period next following May 31, 2014 was
July 15, 2014.

On May 20, 2014, D.M. Justice Brown issued a Vesting Order in which it was ordered in
paragraph 5 that upon Closing of the sale of the subject property, all of the Vendor's right,
title and interest in and to the subject property was to vest absolutely in the Purchaser,
free and clear of and from any and all security interests, including Blue Air Mechanical
Inc.'s lien. It was further ordered that all of the Secondary Payments affecting or
relating to the Property were expunged by the Vesting Order and discharged
against the subject property.

Paragraph 6 of the Vesting Order provided that upon the registration of the Transfer/Deed
of Land, the Land Registrar was directed to enter the Purchaser as the owner of the
subject property in fee simple and was directed to delete and expunge from title to
the subject property all of the Claims. including Blue Air Mechanical Inc.'s lien. 

Once the Vesting Order was registered against the title to the subject property, it was no
longer possible to perfect Blue Air Mechanical Inc.'s lien, even though Blue Air
Mechanical Inc. had another 34 days after June 11, 2014 within which to perfect its lien
by registering a certificate of action, as the terms of the Vesting Order specifically deleted
the lien from the title to the subject property and provided further that the Purchaser took
title free and clear of Blue Air Mechanical Inc.'s lien.

Notwithstanding the fact that Blue Air Mechanical Inc. had 34 days from June 11, 2014 to
perfect its lien by registering a certificate of action against the title to the subject property,
the terms of the Vesting Order did not permit this. There was simply no legal basis
upon which Blue Air Mechanical Inc. could have perfected its lien within the time frames
stipulated in the Construction Lien Act once the Vesting Order had been registered
against the title to the subject property. That fact does not render Blue Air Mechanical

-1-
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inc,'s claim an unsecured claim. Its claim is a secured claim and should be classified as
such by the Court-appointed Manager, as its right to perfect its lien had not expired as of
the date of the registration of the Vesting Order.

-2-
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LRO P so Application For Vesting Order

The appacant(s) hereby 3ppires to The land Registrar.

Registered as AT3604367 on 2014 06 11 et 42:27

yyyy mm dd Page 1 of 19

LRO Annotation

E;xectttlens clear against FRONT CHURCH PROPERTIES LIMITED on 2014/07/07. Certificate #20651913-83877146. lacy

Properties

pew

9escrfation

21600 - 0069 LT

PT WALKS AND GARDENS PL 5A TORONTO; PT STRIP OF LAND BTN VATERS EDGE
AND TOP OF SANK PL 5A TORONTO; PT LT 30 SIS FRONT ST E PL 5A TORONTO AS
IN CA570607; Sit CT273443; CITY OF 'TORONTO

Address 55 FRONT ST EAST
TORONTO

Consideration

Si 0,000,000.00

Patty From (s)

Name ONTARIO SUPERIOR COURT OF JUSTICE(COMMERCIAL LIST)

Address for Servk4 393 University Avenue, 10th Floor
Toronto, Ontario
MSG '1E8

Owners) Capacity Share

Name

Address for Service

2410077 ONTARIO LTC.

1968 Queen Street East, Toronto, Ontario M4L 1H8

Statements

Theiapplicarg who is.euthorlzed by court order file no. CV-13-19286-00cl dated 2014/65/20, whiet is still In full force and effect, applies

,o have the register atinaicied as follova: to snow lbe registered.ovyner or the Property as .2410077 Ontario Ltd.; and to delete the

.rollowing instruments, 46 set out in Schadtile to the Order.attaaii.,O hereto.:

CRA HST ten claim Registration Nualber ATS488865;

2. Cons/roc:Ion Ilan claims including otri not limited to Registration Numbers:

a) AT 3537508 Laser Hooting and Air Conditioning Inc.;

b) AT3567655 Net Drywall $. AcouslicS Ltd.;

c) AT3561737 Roofing Medics Ltd.;

d) AT 35632.33. Blue Air tlechanicalfnc.

e) A73565585 Gentry Environmental Systerns Ltd.;

AT5665641 -Abaco Glass Inc.;

g) AT355644.5 Max guard Alarrc and Security Company Ltd.:

AT 3566482 Net Drywall & Acoustics Ltd.;

A73557140 Ample EtecIrlo. Inc.;

AT3567256 1771 105 Ontario ino,..;

k) AT3567555 G--Lino Sun Control

1) A73567576 Kerestely, Zoltan;
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LRO # BO Application For Vesting Order

The applicant(s) hereby applies to the Land Registrar

Registered as AT3604387 on 2014 06 11 at 12:27

yyyy mm dd Page 2 of 19

Statements
•

m) AT3568362 WBA Architects and Engineers Inc.;

n) AT3568578 Engcon Construction;

o) AT3570270 Carcol Ltd:

p) AT3570298 Caiquan Construction Co,;

q) AT3572541 Memme Joseph;

r) AT3573033 World Electric;

s) AT3573412 MediGioup Incorporated:

t) AT3595633 Gentry Environmental Systems Ltd.;

u) AT3600699 Laser Heating & Air Conditioning Inc.

3. Collins Barrow Receivers notice of claim Registration Number AT3574922; and

4. Commission payment to Cushman Wakefield LePage.

Schedule: See Schedules

Signed By

Noah Kenneth Okeli 1600 Steeles Ave. VV
Concord
L4K 4M2

Tel 9057618711

Fax 9057616533

have the authority to sign and register the document on behalf of the Owners(s),

acting for Owner Signed 2014 06 11
(s)

Submitted By

vice LI &WEISMAN

Tel 9057618711

Fax 9057618633

1600 Steeles Ave. W
Concord
L4K 4M2

2014 06 11

Fees/Taxes/Payment

Statutory Registration Fee

Provincial Land Transfer Tax

Municipal Land Transfer Tax '

Total Paid

$60.00

$148,475.00

$147,725.00

6296,260.00

File Number

Party From Client File Number:

Owner Client File Number

3343 (GV-13-10280-00CL)

14-8526
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PROVINCIAL AND MUNICIPAL LAND TRANSFER TAX STATEMENTS
In the matter of the conveyance of: 21400 - 0069 PT WALKS AND GARDENS PL 5A TORONTO; PT STRIP OF LAND BTN

WATERS EDGE AND TOP OF BANK PL 5ATORONTO; PT LT 30 VS
FRONT ST E PL 5A TORONTO AS IN CA570607; SIT CT273443; CITY
OF TORONTO

BY ONTARIO SUPERIOR COURT OF JUSTICE (COMMERCIAL LIST)

TO: 2410077 ONTARIO LTD.

1. WILLIAM MANDELBAUM

lam

❑ (a) A person in trust for whom the land conveyed in the above-described conveyance is being conveyed;

▪ (b) A trustee named in the above-described conveyance to whom the land is being conveyed;
(c) A transferee named in the above-described conveyance;

❑ (d) The authorized agent or solicitor acting in this transaction for described in paragraph(s) U above.

▪ (e) The President, Vice-President, Manager, Secretary, Director, or Treasurer authorized to act for 2410077
ONTARIO LTD. described in paregraph(s) (c) above,

❑ (0 A transferee described in paragraph° and am making these statements on my own behalf and on behalf of
who is my spouse described in paragraphU and as such, I have personal knowledge of the facts herein

deposed to,

2. I have read and considered the definition of "single family residence" set out in subsection 1(1) of the Act. The land being Conveyed
herein:

does not contain a single family residence or contains more than two single family residences.

3, The total consideration for this transaction is allocated as follows:

(a) Monies paid or to be paid in cash 4,245,883.33

(b) Mortgages (i) assumed (show principal and interest to be credited against purchase price) 5,7540 35,67

(ii) Given Back to Vendor 0.00

(c) Property transferred in exchange (detail below) 0.00

(d) Fair market value of the land(s) 0.00

(e) Liens, legacies, annuities and maintenance charges to which transfer is subject 0.00

(t) Other valuable consideration subject to land transfer tax (detail below) 0.00

(g) Value of land. building, &dunes and goodwill subject to land transfer tax (total of (a) to (f)) 10,000,000.00

(h) VALUE OF ALL CHATTELS -items of tangible personal property 0.00

() Other considerations for transaction not included in (g) or (h) above 0.00

(j) Total consideration 10,000,000.00

PROPERTY Information Record

A. Nature of instrument Application For Vesting Order

LRO 80 Registration No. AT3604387 Date: 2014106111

B. Property(s): PIN 21400 - 0069 Address 65 FRONT ST EAST Assessment 1904064 - 17000500
TORONTO Roll No

C. Address for Service: 1966 Queen Street East, Toronto, Ontario M4L 1N8

D. (i) Last Conveyance(s): PIN 21400 - 0069 Registration No. AT1262288

(i) Legal Description for Property Conveyed: Same as in last conveyance? Yes 2 No 0 Not known ❑
E. Tax Statements Prepared By: Noah Kenneth Dell

1600 Steeles Ave. W
Concord L4K 4M2
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SCHEDULE "N' 
VESTING ORDER
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THE HONOURABLE

D JUSTICE BROWN

BETWEEN:

Court File No, CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

[COMATERCIAL LISTI

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Tuesday, the 20th

day of May, 2014

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO I3E
BOUND BY RESULT

•
Ay-k_------t,PP) ORDER

THIS MOTION brought by the Respondents for an order varying the Orders of this Court

dated Deeember 18, 2013, Ianuary 27 and March 21, 2014 in respect of the property -known

tritulicipally as 65 Front Street East, Toronto, Ontario (the "Property') and vesting in the

Purchaser, 2410077 Ontario Ltd., the right, title and interest in the Property currently held by the

Vendor Front. Church Properties Limited (the ''Vendor") was heard this day at 330 University

Avenue, Toronto, Ontario.
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ON READING the motion records oldie Respondent Norma Walton returnable April 1, 2014

and April 29, 2014, the Affidavit of Ken Froese sworn April 28, 2014; the two Affidavits of the

Respondent Norma Walton sworn May 5, 2014; the responding motion records of the Applicants

returnable April 1, 2014 and April 29, 2014 of the Applicants' Compendium and Supplementary

Compendium; the Inspector's Report dated April 23, 2014, the updated Inspector's Report dated

May 5, 2014;

ON READING the materials and hearing from the Respondent Norma Walton, counsel for the

other Respondents, counsel for the Applicants, counsel for the Manager and counsel for certain

other interested parties, but not counsel for Cushman & Wakefield Ltd., and reviewing

correspondence from counsel for Her Majesty the Queen in Right of Canada as Represented by

the Minister of National Revenue ("CRA"), and upon Cushman & Wakefield Ltd. not having

been given notice of this motion and therefore not having had a chance to appear;

1. THIS COURT ORDERS that the time for service of the notices of motion and Illation

records is hereby abridged, as necessary, so that this motion is properly returnable today,

2. THIS COURT ORDERS that the Order of the Honourable Mr. Justice Newbould made

March 21, 2014 is hereby varied to provide that the sale proceeds from the sale of 65 Front Street

East, Toronto, Ontario will be paid in accordance with this Order.

3, THIS COURT ORDERS that the Vendor shall, from the sale proceeds of 65 Front Street

East, make the following payments upon closing (the "Primary Payments"):
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(a) Apply a credit in the approximate amount of $5,887,500 to the purchase price of

the Property in favour of the Purchaser in respect of the assumption of the first

mortgage registered on the Property in favour of Altcrna Savings by the

Purchaser;

(b) Payment of the second mortgage registered on the Property in favour of 368230

Ontario Limited in the amount of principal, interest and 585,000 plus HST in

korai fees, being the approximate amount of $2,720,000;

(o) Payrncut property taxes in arrears for 2013 and adjustments for 20IA property

taxes in the approximate amount of $190,000;

(d) Standard closing adjustments in the statement of adjustments in the approximate

amount of 5150,000; and

(c) The vendor's legal fees of 530,000 plus HST,

4. THIS COURT ORDERS that the remaining balance from the sale proceeds of the

Property be paid to and be held in trust by Goodrnans LLP in trust, being counsel to Sehonfeld

inc. in its capacity as Ma.uager.

5. THIS COURT ORDERS AND DECLARES that after the Primary Payments are

satisfied,. upon Closing of sale of the Property, ail of .the Vendor's right, title and interest in and.

to . the Properly shall vest-absolutely in the Purchaser, free and clear of and from any and all

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or

deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or

other financial or monetary claims, whether or not they have attached or been perfected,

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims")
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including: (i) the lien in favour of Canada Revenue. Agency registered against the Property; (i.i.)

the construction lien claims registered against the Property; (iii) the notice of claim registered by

Collins Barrow (Toronto) Limited, the court appointed Receiver of Global Mills inc.; (iv) the

Commission payment due to Cushman & Wakefield Ltd. (the ".Secondary Payinents") and for

greater certainty, this mart orders that alt of the Secondary payIna*.affeting or relating to the

Property are hereby expunged,.arx1 discharged as .againSt the PrOpertyi •

G. THIS COURT ORDERS that upon the registration in the Land Registry Office for the

City of Toronto of a Transfer/Deed of Land in the form prescribed by the Land Registration

Relbrm Act duly executed by the Vendor of a Vendor's Certificate in the form prescribed by the

Land Titles .tot and/or the Land Registration Reform Act, the Land. Registrar is hereby directed to

enter the Purchaser as the ()Viner of the subject real property identified in Schedule B hereto (the

"Real Property") in fee simple, and is hereby directed to delete and expunge from title to the

Real Property all of the Claims listed in Schedule C hereto.

7. THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net :proceeds from the sale of the -Property shall stand in the place and stead of .the

Property, and that from and after the delivery of the Vendor's Certificate all Claims shall attach

to the net proceeds from the sale of the Property with the same priority as they had with respect

to the Property immediately prior to the sale, as if the Property had not been sold and remained

in the possession or control of the person having that possession or control immediately prior to

.the sale.

8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld

Inc. in its capacity as Manager ira these proceedings, will bring a motion for approval of an Order

of this Court approving a Clairns Process to determine the validity, quantum and priority of the
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Secondary Payments and any claims of the Applicants that the Court may order in respect of the

Property,

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal.,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Manager and its agents in carrying out the terms of this

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Manager, as an officer of this

Court, as may be necessary or desirable to give effect to this Order or to assist the Manager and

its agents in carrying out the terms of this Order.

ON e

LE I DA11:3 P;E:V.STC11-..7. NO.,

JUN 1 0 nu
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Schedule A — Form of Vendor's Certificate

Court File No. CV-13-10280-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

[COMMERCIAL LIST]

)
)
)

BETWEEN:

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C IJBRETO, TO BE
BOUND BY RESULT

VENDOR'S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Mr. Justice Brown of the Ontario Superior Court

of Justice (the "Court') dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in

its capacity as the Court appointed Manager in these proceedings (the "Manager") the remaining
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balance from the sale proceeds from the sale of 65 Front Street East (the 'Property") after the

Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.

THE VENDOR CERTIFIES the following;

1. The Vendor has paid to the Manager the remaining balance from the sale proceeds from

sale of the Property after the Primary Payments were made; and

2. This Certificate was delivered by the Vendor at [TIME] on [DATE].

FRIEDMAN & ASSOCIATES LLP as
Vendor's lawyer

Per:

Name:

Title:
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Schedule B — Property

The real property located at 65 Front Street East, Toronto, Ontario

PIN 21400 — 0069 LT

PART WALKS AND GARDENS PLAN 5A TORONTO; PART STRIP OF LAND BETWEEN WATERS

EDGE AND TOP OF BANK. PLAN 5A TORONTO; PART LOT 30 SOUTHSIDE FRONT STREET EAST

PLAN 5A TORONTO AS IN CA570607; SUBJECT TO CT273443; CITY OF TORONTO

65 FRONT ST E

TORONTO
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3

Schedule C — Claims to be deleted and expunged from title to Real Property

(a) CRA HST lien claim Registration Number AT3488865;

(b) Constriction lien claims including but not limited to Registration Numbers:

(i) AT3557508 Laser Heating and Air Conditioning Inc.;

(ii) AT3557855 Net Drywall & Acoustics Ltd.;

(iii) AT3561737 Roofing Medics Ltd,;

(iv) AT3563233 Blue Air Mechanical Inc.;

(v) AT3565588 Gentry Environmental Systems Ltd.;

(vi) AT3565641 Abaco Glass Inc.;

(vii) AT3566416 Maxguard Alarm and Security Company Ltd.;

(viii) AT3566462 Net Drywall & Acoustics Ltd.;

(ix) AT3567140 Ample Electric Inc.;

(x) AT3567258 1771105 Ontario Inc.;

(xi) AT3567558 G-Line Sun Control Inc.;

(xii) AT3567578 Kerestely, Zoltan;

(xiii) AT3568362 WBA Architects and Engineers Inc.;

(xiv) AT3568578 Engcon Construction;

(xv) AT3570270 Carcol Ltd;

(xvi) AT3570298 Caiquan Construction Co.;

(xvii) AT3572541 Memme Joseph;

(xviii) AT3573033 World Electric;

(xix) AT3573412 MediGroup Incorporated;

(xx) AT3595633 Gentry Environmental Systems Ltd.; and

(xxi) AT3600899 Laser Heating & .Air Conditioning Inc.

282



ORDER

(c) Collins Barrow Receiver's notice of claim Registration Number AT3574922; and

(d) Commission payment to Cushman. Wakefield LePage.
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ORDER

Schedule D Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

(unaffected by the Vendor's Certificate)

Purchaser is assuming the first mortgage registered by Alterna Savings pursuant to Registration
Numbers ATI262289 and  ATI262430 and AT1961238 and AT2711991

Vendor is paying out and discharging the second mortgage registered by 368230 Ontario

Limited, Registration Number AT2959596
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DBDC SPAD1NA LTD., et al, - and - NORMA WALTON, et al. Court File No. CV-13-10280-OOCL

ONTARIO SUPERIOR
COURT OF JUSTICE

[COMMERCIAL LIST1

Proceeding commenced at:

TORONTO

ORDER

NORMA WALTON
30 Hazelion Avenue
Toronto, Ontario M5R. 2E2

Tel: (416) 489-9790 x103
Fax: (416) 489-9973
nwalton@roseandthistlo.ca

Respondent
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SCHEDULE "B" 
VENDOR'S CERTIFICATE
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Schedule A— Form of Vendor's Certificate

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

[COMMERCIAL (LIST]

)
)
)

BETWEEN:

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT

VENDOR'S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Mr. Justice Brown of the Ontario Superior Court

of Justice (the "Court") dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in

its capacity as the Court appointed Manager in these proceedings (the "Manager") the remaining
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balance from the sale proceeds from the sale of 65 Front Street East (the "Property") after the

Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.

THE VENDOR CERTIFIES the following:

1. The Vendor has paid to the Manager the remaining balance from the sale proceeds from

sale of the Property after the Primary Payments were made; and

rri,--(3 (It
2. This Certificate was delivered by the Vendor at  /0:5?4,1[ThME] on [DATE].

FRIEDMAN 80000 T S LLP as
Vendor's law*"

P

Nam .7: -r4 DA HOOVES
Title: 044--creLac
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ignature
Dispute otice)

DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as "the Debtor")

A. PARTICULARS OF CREDITOR:

Full Leval Name of Creditor:  Ample Electric Inc.

diet ,*

ual com Ting this Date

2. Full Mailing Address of the Creditor:

0 - sec - 2

Es',4/4 /7.,ixx" p71; 3
fr7.4e€/-/-i/w oA7 
Z. 2/Q7

3. Telephone Number:

4. E-Mail Address:

5. Facsimile Number:

B. REASONS FOR DISPUTE:

rJ23- 2-1 

a"ote. igzezzLit /6./2,62nazzetv77
91,5 3-0y )7_7 

We hereby give you notice of our intention to dispute the Notice of Disallowance dated
„Dec ifaz a 2014.

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)

290



291



Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

BETWEEN:

DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE 13 HERETO, TO BE
BOUND BY THE RESULT

AFFIDAVIT OF S. HARLAN SCHONFELD
(Sworn March 17, 2015)

I, S. HARLAN SCHONFELD, of the City of Toronto, in the Province of Ontario,

MAKE OATH AND SAY:

1. I am the President of Schonfeld Inc., the court-appointed Manager in this proceeding and

have knowledge of the facts and matters to which I hereinafter depose either through my own

knowledge or by informing myself with respect thereto in which case I have indicated the source

of my information and belief.
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2. On May 20, 2014, pursuant to an order of the Honourable Justice Brown, the Manager

was directed to conduct a claims process with respect to the proceeds of the sale of 65 Front

Street (the "Front Street Claims Process"). Details of this claims process are described in the

Manager's 26th Report.

3. Attached hereto and marked as Exhibit "A" to this my Affidavit is a true copy of the

accounts rendered by the Manager with respect to the Front Street Claims Process for a total of

$22,600 inclusive of FIST and disbursements.

4. A total of approximately 84 hours were expended by the Manager with respect to the

Front Street Claims Process.

5. The hourly billing rates outlined in Exhibit "A" to this my Affidavit are normal average

hourly rates charged by Schonfeld Inc. for services rendered in relation to engagements similar

to its engagement as Manager in this matter. These accounts accurately reflect the services

provided by the Manager in this matter.

6. This Affidavit is made in support of the Manager's application for approval by this

Honourable Court to, among other things; approve the fees and disbursements of the Manager.

SWORN BEFORE ME at the City of
Toronto, in the Pro,vi e of Ontario this 17th
day of March, 3,ect5'.

A Comma 70 er for aking Affidavits S. HARLAN SCHONFE
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SCHEDULE "B" COMPANIES

1. Twin Dragons Corporation

2. Bannockburn Lands Inc. / Skyline - 1185 Eglinton Avenue Inc.

3. Wynford Professional Centre Ltd.

4. Liberty Village Properties Inc.

5. Liberty Village Lands Inc.

6. Riverdale Mansion Ltd.

7. Royal Agincourt Corp.

8. Hidden Gem Development Inc.

9. Ascalon Lands Ltd.

10. Tisdale Mews Inc.

11. Lesliebrook Holdings Ltd.

12. Lesliebrook Lands Ltd.

13. Fraser Properties Corp.

14. Fraser Lands Ltd.

15. Queen's Comer Corp.

16. Northern Dancer Lands Ltd.

17. Dupont Developments Ltd.

18. Red Door Development Inc. and Red Door Lands Ltd.

19. Global Mills Inc.

20. Donalda Developments Ltd.

21. Salmon River Properties Ltd.

22. Cityview Industrial Ltd.

23. Weston Lands Ltd.
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24. Double Rose Developments Ltd.

25. Skyway Holdings Ltd.

26. West Mall Holdings Ltd.

27. Royal Gate Holdings Ltd.

28. Dewhurst Developments Ltd.

29. Eddystone Place Inc.

30. Richmond Row Holdings Ltd.

31. E1-Ad Limited

32. 165 Bathurst Inc.
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SCHEDULE "C" PROPERTIES

1. 3270 American Drive, Mississauga, Ontario

2. 0 Luttrell Ave., Toronto, Ontario

3. 2 Kelvin Avenue, Toronto, Ontario

4, 346 Jarvis Street, Suites A, B, C, E and F, Toronto, Ontario

5. 1 William Morgan Drive, Toronto, Ontario

6. 324 Prince Edward Drive, Toronto, Ontario

7. 24 Cecil Street, Toronto, Ontario

8. 30 and 30A Hazelton Avenue, Toronto, Ontario

9. 777 St. Clarens Avenue, Toronto, Ontario

10. 252 Carlton Street and 478 Parliament Street, Toronto, Ontario

11, 66 Gerrard Street East, Toronto, Ontario

12. 2454 Bayview Avenue, Toronto, Ontario

13. 319-321 Carlaw, Toronto, Ontario

14. 260 Emerson Ave., Toronto, Ontario

15. 44 Park Lane Circle, Toronto, Ontario

16. 19 Tennis Crescent, Toronto, Ontario

17. 646 Broadview, Toronto, Ontario
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This is Exhibit "A" referred to in the

affidavit of S. Harlan Schonfeld

sworn before me, this 17th

day of Marc h2015.

A Co missioner for Taking Affidavits
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Schonfeldnlc
Receivers+Ti.ustees

March 17, 2015

Norma Walton, Ronauld Walton
The Rose & Thistle Group Ltd. and
Eglinton Castle Inc.; and those
Corporations listed on Schedule "B"
of an Order made on November 5, 2013
30 Hazelton Avenue
Toronto, ON M5R 2E2

Invoice #939

*INVOICE*

Re: Court Appointed Manager's account

Front Street Claims Procedure

To: Professional services rendered for the period July 22, 2014
to March 17, 2015 under the terms of an Order dated
May 20, 2014 and July 18, 2014 approving the Front Street Claims Procedure
as detailed in the attached timedockets

Our fee: $ 22,600.00

HST 13% 2,938.00

Our fee $ 25,538.00

Total Fees 25,53800

James Merryweather, CPA, CGA 40,00 $400 $ 16,000.00
Stephanie Williams 44.00 $150 $ 6,600.00
TOTAL; 84,00 $ 22,600.00

H.S.T. #81283 8339 RT0001

Tel. 416,862.7185 Fax, 416.852-2136

77 -King Street West, Site 3000, P 0 Box 95, Toronto, Ontario

M5K 108
_ .

K8
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Timedocket James Merryweather

ENGAGEMENT NAME DR. BERNSTEIN v WALTON - FRONT CHURCH

Insolvency Date:

TIME HOURLY

DATE DESCRIPTION (hit/mm) RATE AMOUNT

JAMES IVIERRYWEATHER, CPA, CGA

22-Jul-14 prepare docs for claims process; build creditor database; corr

w M Goldberg re missing info; launch claims Process 3.5

23-Jul-14 update claims register; corr w M Goldberg re creditor info 0.5

18-Aug-14 review proofs of claim, assess for deficiency, contact

creditors re same 3.0

28-Aug-14 review proofs of claim; update claims database; prepare

deficiency letters; corr w counsel; corr w creditors; 6.0

17-Sep-14 review proofs of claim; assemble info, send to Goodmans;

update database; corr w creditors 1.5

19-Sep-14 mtg w SW to review proofs of claim, process does for

counsel, update claims database 1.0

13-Nov-14 mtg w SW to review proofs of claim, security registrations;

corr w creditors; update creditor database; issue notices of

disallowance 2.0

25-Nov-14 mtg w SW to review proofs of claim, security registrations;

corr w creditors; update creditor database; corr w counsel 3.5

27-Nov-14 review issues re May Order and claims; prepare notice of

disallowance 0.5

01-Dec-14 review Order and lien claim issue; corr w counsel; review

invoice support from company 1.0

03-Dec-14 mtg w SW to review proofs of claim, issue notices of

disallwoance, reconcile claims to company records 2.0

04-Dec-14 mtg w SW to review proofs of claim, issue notices of

disallwoance, reconcile claims to company records 3.0

09-Dec-14 review dispute notices; prepare summary of disputed claim;

tc w counsel 1.5

21-Jan-15 review proofs of claim and dispute notices; corr w various

creditors re o/s issues; prepare summary for counsel 3.0

18-Feb-15 review proof of claim dispute notices, review legal issues;

corr w various creditors 1,5

19-Feb-15 review various corr from creditors; tc w counsel re lien

issues; draft letters for disputed claims 2.0
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Timedocket James Merryweather

ENGAGEMENT NAME DR. BERNSTEIN v WALTON - FRONT CHURCH

Insolvency Date:

10-Ma r-15

13-Ma r-15

16-Mar-15

review Court report, prepare schedule and analysis; tc w

counsel; prepare corr to creditors re disputes

conf call w counsel; review draft Court report, provide

schedule and comments

review Court report, provide comments, analysis

TOTAL. JAMES MERRYWEATH ER

Disbursements

2.5

1.5

0.5

40.0

Expense GST/HST Total
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Date Staff Description Hours

14-07-22 SNW

14-07-23 SNW

14-07-25 SNW

14-07-27 SNW

14-07-31 SNW

14-08-01 SNW

14-08-05 SNW

14-08-11 SNW

14-08-12 SNW

14-08-13 SNW

14-08-14 SNW

14-08-15 SNW

14-08-17 SNW

14-08-18 SNW

14-08-19 SNW

14-08-22 SNW

14-08-25 SNW

14-08-28 SNW

14-09-04 SNW

14-09-08 SNW

14-09-09 SNW

14-09-11 SNW

14-09-17 SNW

14-09-19 SNW

14-09-24 SNW

14-10-01 SNW

14-10-07 SNW

14-10-14 SNW

14-11-12 SNW

14-11-13 SNW

14-11-17 SNW

14-11-18 SNW

14-11-20 SNW

14-11-25 SNW

14-11-28 SNW

14-12-01 SNW

14-12-03 SNW

14-12-04 SNW

Attending at SRT, preparing and roiling out claims

Completing the roll-out for the Front Church

Receiving and tracking proofs of claim packages.

Receiving proof of claim, documenfing and

Attending to creditors' questions with respect to

Receiving and tracking Proofs of Claim.

Receiving Proofs of Claim.

Receiving and responding to creditor emails as

Preparing and sending reminder emails for Claims

Receiving proofs of claim; responding to creditor

Receiving proofs of claim; responding to creditors'

Responding to creditors' emails as per J.

Receiving and tracking Proofs of Claim.

Receiving Proofs of Claim and following up with

Responding to creditors' emails as per J.

Tracking claims not filed.

Reviewing proofs of claims submitted by mail,

Correspondence with creditors regarding claims'

Receiving revised creditor Proof of Claim.

Ernails to J. Merryweather regarding next steps in

Responding to creditor emails and telephone calls

Responding to creditor emails and telephone calls

Tracking amended claims received as per J.

Reviewing status of Front Claims and updating

Responding to telephone inquiry with respect to

Responding to creditor emails as per J.

Telephone call to an investor inquiring about Front

Responding to creditors' telephone calls as per J.

Discussions with J. Merryweather regarding next

Reviewing claims for supporting documents;

Responding to creditor amens as per J.

Responding to creditor emails as per J.

Tending to creditor emails as per J.

Attending onsite and tending to the Claims

Tending to creditor emails as per J.

Responding to creditor emails as per J.
Merryweather's instructions.
Attending at the offices of SRT to work on Claims
Process with J. Merryweather; Issuing Notices of
Disallowance to Creditors as per J.
Merryweather's instructions,
Attending at SRT to work on claims process with

J. Merryweather; •Emails to creditors issuing
notices of disallowance as per J. Merryweather's
instructions.

3,75

1.50

0.25

0.25

0.25

0.25

0.25

0.50

1.00

1.00

0.50

0.75

0.25

3.00

0.75

0.25

0.25

2,00

0.25

1.00

0.25

1,00

1.50

0.50

0.25

0.75

0.25

0.50

0.25

2,00

0.75

0.25

0,25

2.50

0.50

0.50

2.00

3.75
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14-12-08 SNW

14-12-12 SNW

14-12-15 SNW

14-12-16 SNW

14-12-19 SNW

15-01-21 SNW

15-02-18 SNW

15-02-19 SNW

15-03-10 SNW

15-03-10 SNW

Emails to creditors as per J. Merryweather's
instructions.
Tending to creditor emails as per J.
Merryweather's instructions.
Tending to creditor emails as per J.
Merryweather's instructions.
Tending to creditor emails as per J.
Merryweather's instructions.
Discussion with J. Merryweather with respect to
next steps relating to Notices of Dispute.
Meeting with J. Merryweather and reviewing and
documenting the status of each creditor's claim;
Emailing creditors as per J. Merryweather's
instructions.
Emailing creditors as per J. Merryweather's
instructions; preparing for next set in claims
process.
Emailing creditors as per J. Merryweather's
instructions with respect to the claims process.

Tending to creditor emails as per J.
Merryweather's instructions.
Tending to creditor emails as per J.
Merryweather's instructions.

0.25

0.25

0.50

0.25

0.25

2.00

1.50

225

0.50

0.50

TOTAL. Stephanie Williams 44.00
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DBDC SPADINA LTD., et al NORMA WALTON, et al Court File No. CV-13-10280-00CL
Applicants Respondents

ONTARIO
SUPERIOR COURT OF JUSTICE

Commercial List

Proceeding commenced at Toronto

AFFIDAVIT OF SERVICE OF
S. HARLAN SCHONFELD
(Sworn March 17, 2015)

GOODMANS LLP
Barristers & Solicitors
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Canada M511 2S7

Brian Empey LSUC#: 30640G
Mark S. Dunn LSUC#: 55510L
Tel: (416) 979-2211
Fax: (416) 979-1234

Lawyers for The Manager

6399475
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Front Church Properties Limited
Claims Summary

Creditor

Funds Available
less: the estimate

Funds Available for Distribution

1 Canada Revenue Agency
2 1771105 Ontario Inc.

3 Abaco Glass Inc.
4 Ample Electric Inc

5 Blue Air Mechanical Inc.

6 Caiquen Construction Co-
7 Carcol Limited
8 Collins Barrow Toronto Limited

9 Cushman Wakefield
10 Engcon Construction
11 G-Line Sun Control Inc

12 Gentry Environmental Systems Ltd
13 Joseph Memme

14 Laser Heating & A/C Inc.
15 Maxguard Alarms and Security Company Ltd.
16 Net Drywall & Acoustics Ltd.

17 Perfect Painting
18 Roofing Medics Ltd.
19 WBA Architects and Engineers Inc.
20 Wendy Gaudier c/o Loopstra Nixon LLP

21 World Electric

Notes re above

Claim Filed Accepted by Manager Proposed Distribution - Cushman

Wakefield proprietary claim valid
Proposed Distribution - Cushman

Wakefield proprietary claim invalidTrust Proprietary Secured Unsecured Trust Proprietary Secured

863,403.00

. .. -50;000.00

863,403.00

.. -50,000.00
813,403.00 813,403.00

246,284.94 32,096 10 246,284,94 246,284.94 100% 246,284.94 100%

47,742.50 1,200.00

49,419.42 49,419.42 32,176 92 65% 49,419.42 100%

8,904 40

15,394 10
58,556.60

77,299.31 77,299.31 50,329.48 65% 77,299.31 100%

361,750 00

349,170.00 349,170.00 349,170.00 100% 0%

25,086.00
3,384.35

26,287.70 26,287.70 17,115.89 65% 26,287.70 100%

66,670.00 66,670,00 43,408_75 65% 66,670.00 100%

49,815.13 39,307.45 25,593.03 65% 39,307.45 100%

4,237.50
75,755.00 75,755.00 49,323,98 65% 75,755.00 100%

18,645,00

40,002.00

11,447,01
165,000.00

28,730 46

246,284.94 349,170.00 969,126.48 198,296.10 246,284.94 349,170.00 334,738.88 813,402 99 581,023.82

1,762,877.52

2 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute
4. Manager issued a Notice of Disallowance re: priority (not. secured) -:creditor disputed Notice; needs to be resolved by Court

5 Manager issued a Notice of Disallowance re: priority (not secured).- Meditor disputed Notice; needs to be resolved by Court

6 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

8 Manager issued a Notice of Disallowance - creditor did not dispute

9 Manager issued a Notice of Disallowance - creditor disputed Noticec!Mimager belieVes. creditor may have valid claim, needs to be resolved by Court

10 Manager issued:a Notice of Disallowance re: priority (not secured): 'creditor disputed:Nerice; needs to be resolved by Court
11 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

14 Manager issued a partial Notice of Disallowance re: costs - creditor did not dispute

15 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute
16 Manager issued a Notice of Disallowance re: priority (not secured) - creditor disputed Notice; Manager accepted reasons for dispute, claim accepted
17 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute
18 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

19 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

20 Claim is from shareholder, Manager has no mandate to consider claim
21 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

930,193.82
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DBDC SPAD1NA LTD., et al NORMA WALTON, et al Court File No. CV-13-10280-00CL

Applicants Respondents

ONTARIO
SUPERIOR COURT OF JUSTICE

Commercial List

Proceeding commenced at Toronto

MOTION RECORD OF THE MANAGER,
SCHONFELD INC.

(Motion for distribution of proceeds from the sale
of 65 Front Street and other relief)

GOODMANS LLP
Barristers & Solicitors

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, Canada M5H 257

Brian Empey LSUC#: 30640G
Mark S. Dunn LSUC#: 55510L
Tel: (416) 979-2211
Fax: (416) 979-1234

Lawyers for The Manager

File No. 14-0074

6433215
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