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NOTICE OF MOTION
(Motion for distribution of proceeds from the sale of 65 Front Street and other relief)

Schonfeld Inc., in its capacity as manager (the “Manager”) of (i) certain companies
listed in Schedule “B” to the Order of Justice Newbould dated November 5, 2013 (the “Schedule
B Companies”), together with the real estate properties owned by the Companies (the Schedule
B Properties”), as amended by Order of Justice Newbould dated January 16, 2014, and (ii) the
properties listed at Schedule “C” to the Order of Justice Brown dated August 12, 2014 (the
“Schedule C Properties”, together with the Schedule B Properties, the “Properties”) will make
a motion to a judge presiding on the Commercial List on April 16, 2015 at 10 a.m. at 330

University Avenue, Toronto.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.



20

THE MOTION IS FOR:
1. an Order:

(a) Approving the distribution of proceeds from the sale of 65 Front Street, Toronto,
Ontario (%65 Front™) to creditors whose claims were accepted by the Manager in
the claims process conducted in respect of 65 Front (the “Front Street Claims

Process™);

(b  varving, if necessary, the Order of Justice Brown dated May 20, 2014 to permit
the Manager to accept the proprietary claim (the “Cushman Claim™) advanced

by Cushman & Wakefield Ltd. (“Cashman’);

(c) approving the Manager’s fees and disbursements, and those of its counsel, in
connection with the Front Street Claims Process and authorizing payment of such
fees and disbursements from proceeds realized from the sale of 65 Front before

any further payments to creditors having claims to such proceeds;

(d) approving the Front Street Claims Process, including the Manager’s disallowance

of claims; and
(e) Such further and other relief as counsel may advise and the Court may permit.

THE GROUNDS FOR THE MOTION ARE:

2. By Order dated May 20, 2014, Justice Brown permitted the sale of 65 Front and payment
of mortgages secured against 65 Front, outstanding property taxes, standard adjustments and
legal fees (defined in Justice Brown’s reasons as the “Primary Payment Creditors”). Justice
Brown directed the Manager to conduct a limited claims process with respect to certain other
purported creditors, who were defined as “Secondary Payment Creditors” and included 5 types

of creditors.

3. After the sale closed, the Vendor paid the Primary Payment Creditors and then paid the
remainder to the Manager’s counsel in trust. The amount received was $861,236.17. With

interest, the amount available for distribution is approximately $863,403 as at Feb 27, 2015,
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This ﬁgurg does not account for payment of any allocation of the Manager’s fees and those of its

counsel, 2

4. The Manager proposed a claims procedure in respect of the limited claims process
contemplated by the May 20 Order and that claims procedure was approved by Order dated July
18, 2014 (the “Front Street Claims Procedure Order”).

5. The Front Street Claims Process began on July 22, 2014 when the Manager sent notice of
the claims form to each of the Secondary Payment Creditors, The Manager received a total of 21

claims prior to the claims bar date of August 18, 2014,

6. The Manager received claims totaling $1,762.877.52 before the Claims Bar Date. The
Manager accepted Canada Revenue Agency’s (“CRA”) deemed trust claim of $246,284.94,
secured claims of $334,738.88 (the “Accepted Secured Claims™) and $32,096.00 of unsecured
claims, and disallowed claims of $386,290.18 in their entirety, as well as disallowing the priority
of claims totaling $249,297.42. One claim was filed by a shareholder and was not
considered. The Manager also received Notices of Dispute disputing the classification of claims
totalling $249,297 42 and the classification of claims totalling $349, 170. The claims for which
the Manager received Notices of Dispute are referred to collectively below as the “Disputed

Claims”).
7. The claims received by the Manager are considered below:
The Accepted Secured Claims

(a) CRA: The CRA submitted a deemed trust claim in the amount of $246,284.94,
which the Manager allowed. The Manager also allowed an unsecured claim in the
amount of $32,096.10 that was allowed but is unlikely to be paid because
insufficient proceeds are available. The Manager understands that the CRA’s

deemed trust is entitled to priority over the other secured claims that were

allowed.

(b) Lien Claims: The Manager also allowed secured claims filed by contractors that

worked on 65 Front and preserved and perfected liens in accordance with the
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Construction Lien Act. The Manager accepted lien claims with an aggregate

value of $334,738.

The Disputed Claims

(c)

(d)

(e)

®

Cushman and Wakefield Ltd. (“Cushman”): Cushman submitted a Proof of
Claim on its own behalf and on behalf of Harvey Kales Real Estate Ltd.
(“Kalles™). Cushman and Kalles sought payment of commission related to the
sale of 65 Front in the amount of $349,170 (the “Cushman Claim”). The
Manager’s counsel has reviewed the Cushman Claim together with the supporting
documents and the applicable law, and is of the view that the Cushman Claim
ought to be allowed as a proprietary claim. However, the Manager disallowed
Cushman’s proprietary claim because Justice Brown held that the Manager had no
ability to vary Cushman’s status as a Secondary Payment Creditor and allowing
Cushman to have proprietary status could potentially grant it priority over certain

Primary Payment Creditors.

Ample Electric Tnc, (“Ample”): Ample filed submitted a secured claim in the
amount of $8,904 as part of the Front Street Claims Process. The claim for lien
was preserved by registration on title but was not perfected within the time
required by the Construction Lien Act. Accordingly, the Manager disallowed the

secured claim.

Blue Air Mechanical In¢. (“Blue Air”): Blue Air filed a claim in the Front
Street Claims Process asserting that it had a secured claim in the amount of
$15,394. The Manager determined that Blue Air was only owed $13,560, since it
had claimed for legal costs that were not owed by Front Church Properties, and
that its claim was unsecured because it had not provided any evidence that the lien
was perfected within the time period required by the Consfruction Lien Act.

Accordingly, the Manager disallowed the secured claim.

Eng Con Construction (“Eng Con”): Eng Con submitted a secured claim in the
amount of $25,086 as part of the Front Street Claims Process. The claim for lien

was preserved by registration on title but was not perfected within the time
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required by the Construction Lien Act. The Manager remains of the view that

Eng Con is not a secured creditor.

8. The Front Street Claims Procedure Order does not establish a mechanism for payment of
the Manager’s fees. The Manager respectfully submits that it is appropriate in the circumstances
to grant the Manager permission to pay fees allocated to 65 Front from the proceeds of the sale
of 65 Front in priority to any of the Secondary Payment Creditors. Although such payment will
reduce the amount available for distribution to creditors, it is important to note that the proceeds
from the sale of 65 Front were not sufficient to pay all of the Secondary Payment Creditors. A
claims process was required so that the sale of 65 Front could be completed and it is appropriate

that sale proceeds fund the cost of that claims process.

9. The Manager recommends that CRA be paid in full in priority to the other creditors.
However,g the relative priority of the accepted construction lien claims and Cushman’s
proprictary claim appears to be unclear based on the jurisprudence reviewed by the Manager’s
counsel. Accordingly, the Manager is of the view that these priorities ought to be determined by

the Court after hearing submissions from interested parties.

J1R Miscellaneous

10.  Rules 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.
11. Such further and other grounds as counsel may advise and this Honourable Court permit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE
HEARIN%G OF THE MOTION:

1. The Twenty-Sixth Report of the Manager dated March 18, 2015; and

2. Such further and other material as counsel may advise and this Honourable Court may
permit.
Date: March 18, 2015 GOODMANSLLP

333 Bay Street, Suite 3400
Toronto, Canada MS5H 257

Brian Empey LSUC#: 30640G
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SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investments Pape Ltd.
D]éDC Investments Highway 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd.

. DBDC Investments Lesliebrook Ltd.
. DBDC Fraser Properties Ltd.

. DBDC Fraser Lands Ltd.

. DBDC Queen’s Corner Ltd.

. DBDC Queen’s Plate Holdings Inc.

. DBDC Dupont Developments Ltd.

. DBDC Red Door Developments Inc.
. DBDC Red Door Lands Inc.

. DBDC Global Mills Ltd.

. DBDC Donalda Developments Ltd.

. DBDC Salmon River Properties Ltd.
. DBDC Cityview Lands Ltd.

. DBDC Weston Lands Ltd.

. DBDC Double Rose Developments Ltd.
. DBDC Skyway Holdings Ltd.

. DBDC West Mall Holdings Ltd.

. DBDC Royal Gate Holdings Ltd.

. DBDC Dewhurst Developments Ltd.
. DBDC Eddystone Place Ltd.

. DBDC Richmond Row Holdings Ltd.
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SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

Wynford Professional Centre Ltd.
Liberty Village Properties Ltd.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Ltd.

. Tisdale Mews Inc.

. Lesliebrook Holdings Ltd.

. Lesliebrook Lands Ltd.

. Fraser Properties Corp.

. Fraser Lands Ltd.

. Queen’s Corner Corp.

. Northern Dancer Lands Ltd.

. Dupont Developments Lid.

. Red Door Developments Inc. and Red Door Lands Ltd.
. Global Mills Inc.

. Donalda Developments Ltd.

. Salmon River Properties Ltd.

. Cityview Industrial Ltd.

. Weston Lands Ltd.

. Dguble Rose Developments Ltd.
. Ské(way Holdings Ltd.

. West Mall Holdings Ltd.

. Royal Gate Holdings Ltd,

. Royal Gate Nominee Inc.

. Royal Gate (Land) Nominee Inc.
. Dewhurst Development Ltd.

. Eddystone Place Inc.

26



32. Richmond Row Holdings Ltd.
33. EI-Ad (1500 Don Mills) Limited
34. 165 Bathurst Inc.
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L. INTRODUCTION

1. This is the Twenty-Sixth Report of Schonfeld Inc. (the “Manager™) in its capacity as
Manager of (i) certain companies listed at Schedule “B” to the Order of Justice Newbould dated -
November 5, 2013 (the “Schedule B Companies™),! together with the real estate properties
owned by those companies (the “Schedule B Properties™); and (ii) the properties listed at
Schedule “C” to the Judgment and Order of Justice Brown dated August 12, 2014 (the

“Schedule C Properties” and together with the Schedule B Properties, the “Properties”™).

A. Purpose of this Report

2. This Manager has brought a motion for, among other things:

(a) Approval of distribution of proceeds from the sale of 65 Front Street, Toronto,
Ontario (65 Front”) to creditors whose claims were accepted by the Manager in
the claims process conducted in respect of 65 Front (the “Front Street Claims

Process”);

(b)  An Order varying, if necessary, the Order of Justice Brown dated May 20, 2014 to
permit the Manager to accept the proprietary claim (the “Cushman Claim™)

advanced by Cushman & Wakefield Ltd. (“Cushman™);

(c) An Order approving the Manager’s fees and disbursements, and those of its
counsel, in connection with the Front Street Claims Process and authorizing
payment of such fees and disbursements from proceeds realized from the sale of

65 Front before any further payments to creditors having claims to such proceeds.

1

Schedule “B” was amended by Order dated January 16, 2014,
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(d) An Order approving the Front Street Claims Process, including the Manager’s

disallowance of claims;

3. This Report provides a summary of the Front Street Claims Process and the Manager’s
recommendation with respect to both the interim partial distribution, the dispute resolution

process and a further claims process, if necessary.

B. Terms of reference

4. Based on its review and interaction with the parties to date, nothing has come to the
Manager’s attention that would cause it to question the reasonableness of the information
presented herein. However, the Manager has not audited, or otherwise attempted to
independently verify, the accuracy or completeness of any financial information of the Schedule
B Companies or of the companies that own the Schedule C Properties (collectively, the
“Companies”). The Manager therefore expresses no opinion or other form of assurance in

respect of any of the Companies’ financial information that may be in this Report,

C. Background

5. The Schedule B Companies are a group of real estate development corporations
incorporated as part of a series of joint ventures between Dr. Stanley Bernstein and companies
that he controls (the “Bernstein Group™) and Norma and Ronauld Walton and entities that they
control (the “Walton Group™). Most of the Schedule B Companies were incorporated to

purchase and develop a particular Schedule B Property.

6. In the summer and fall of 2013, the relationship between the Walton Group and the
Bernstein Group broke down amid allegations that the Walton Group had, among other things,

placed mortgages on jointly-held properties without the Bernstein Group’s consent and failed to
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provide reporting required by the agreements that govern the joint venture. The dispute between

the Walton Group and Bernstein Group is described in more detail in the Endorsement of Justice

Newbould dated November 5, 2013.

7. Pursuant to the Order of Justice Newbould dated November 5, 2013 (the “November 5
Order”), the Manager was appointed to provide independent management of the Schedule B

Companies and the Schedule B Properties for the benefit of all stakeholders.

8. The Manager’s mandate was further expanded to include certain other real estate
properties owned by the Walton Group, being the Schedule C Properties, pursuant to the Reasons
of Justice Brown dated August 12, 2014, and the Judgment and Order of Justice Brown dated

August 12, 2014,

IL. 65 FRONT
A. Background

9. Front Church Properties Limited (“Front Church Properties™) is a company that was,
prior to these proceedings, controlled by the Waltons. The Manager understands that the
Waltons solicited, and ultimately secured, investment in Front Church Properties from various
individuals and entities. These investments were in the form of “Secured Preferred” shares in

Front Church Properties.

10. On December 18, 2013, the Applicants sought injunctive relief with respect to various
companies and properties owned by the Waltons. This motion was adjourned but, as a term of
the adjournment, Justice Newbould granted an Order (over the objection of the Respondents)
that, among other things, prohibited the sale or encumbrance of any property owned by the

Waltons (including 65 Front) without first providing notice to both of the Applicants and the
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Manager so as to permit the Applicants and/or the Manager to move for further relief in a timely

manner. This Order is attached as Appendix “A”.

11.  Ms. Walton brought a further motion for sale of 65 Front returnable January 27, 2014.
By Order dated January 27, 2014, Justice Wilton-Siegel authorized Front Church Properties to
negotiate an agreement to sell 65 Front and provided that the proceeds of such a sale were to be
“paid as directed by the further order of this Court.” Justice Wilton-Siegal’s January 27, 2014

Order 1s attached as Appendix “B”.

12.  Beginning on March 21, 2014, Ms. Walton brought a series of motions for leave to sell
65 I'ront. Ms. Walton proposed using proceeds from the sale of 65 Front to pay individuals and
entities that were alleged to be owed money by Front Church Properties. The Applicants
opposed payment to certain creditors pending confirmation that they were actually owed money
by Front Church Properties and a resolution of priority between these creditors and the

Applicants’ constructive trust claim into 65 Front.

13. By Order dated March 21, 2014 (the *“March 21 Order™), and attached as Appendix “C”,
Justice Newbould authorized the sale of 65 Front and some, but not all, of the payments
proposed by Ms, Walion and ordered that, if the sale proceeded, proceeds of the sale (net of
authorized payments) were to be paid to the Manager. The March 21 Order did not require that

Ms. Walton complete the proposed transaction and she refused to close on these terms.

14.  The events relating to the sale of 65 Front are summarized in Justice Brown’s Reasons
for Decision dated May 20, 2014 and attached as Appendix “D”. The most significant events

can be summarized as follows:



(a)

(b)

(c)

(d)
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Both parties sought to vary the payments provided for in the March 21 Order.

The parties were unable to reach agreement with respect to how the payment list

should be varied. One of the major disputes related to the priority of a lien filed

by the CRA;

On May 1, 2014 counsel for the CRA agreed to discharge its lien on sale of 65

Front and reserved the right to file a proof of claim in any future sales process;

Ms. Walton reached settlement agreements with all but one of the lien claimants

that had registered liens against 65 Front;

Collins Barrow (Toronto) Limited, in its capacity as receiver over the company
that owned 1450 Don Mills Road (which was jointly owned by the Applicants and
the Respondents) registered a notice on ﬁt]e of a $361,750 claim against Front
Church Properties in respect of funds diverted by the Waltons from mortgages

placed on 1450 Don Mills.

15. Ms. Walton brought a further motion for sale of 65 Front returnable before Justice Brown

and heard on May 6 and 16, 2014, By Order dated May 20, 2014 and attached as Appendix “E”

Justice Brown permitted the sale of 65 Front and payment of mortgages secured against 65 Front,

outstanding property taxes. standard adjustments and legal fees (defined in Justice Brown’s

reasons as the “Primary Payment Creditors™). Justice Brown directed the Manager to conduct

a limited claims process with respect to certain other purported creditors, who were defined as

“Secondary Payment Creditors”. The Secondary Payment Creditors were as follows:
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Creditor Claim
CRA HST Lien $274,500
Settled construction lien claims $454,260
Unsettled construction lien claims $49,240
Collins Barrow Notice of Claim $361,750
Commission payment to Cushman Wakefield LePage $349,170

B. The Front Street Claims Procedure

16.  After the sale closed, the Vendor paid the Primary Payment Creditors and then paid the
remainder to the Manager’s copnsel in trust. The amount received was $861,236,17. With
interest, the amount available for distribution is approximately $863,403 as at Feb 27, 2015.
This figure does not account for payment of any allocation of the Manager’s fees and those of its

counsel,

17. The Manager proposed a claims procedure in respect of the limited claims process
contemplated by the May 20 Order and that claims procedure was approved by Order dated July

18, 2014 (the “Front Street Claims Procedure Order”), which is attached as Appendix “F”.

18.  The Front Street Claims Process began on July 22, 2014 when the Manager sent notice of
the claims form to each of the Secondary Payment Creditors, together with a form of proof of

claim form and instruction letter.

19. The Manager received a total of 21 claims prior to the claims bar date of August 18,
2014, These claims are summarized in the spreadsheet attached as Appendix “G.” One of these
claims was submitted by a purported shareholder of Front Church Properties, Wendy Gaucher.

Since the Manager had no mandate to consider claims from anyone other than Secondary
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Payment Creditors, Ms. Gaucher’s claim was not considered. As is described below, the

Manager also received a large number of claims from purported shareholders after the claims bar

date.

20, The Front Street Claims Process was, for several reasons, significantly more complicated
than other claims processes completed by the Manager to date. Firstly, the Manager never
managed 65 Front and had no familiarity with the property or the work performed on it by the
ﬁumerous lien claimants. Secondly, the proportion of disallowed and disputed claims in the
Front Street Claims Process was higher than the Manager has experienced on other properties.
Thirdly, some of the claims filed by creditors involved complicated issues relating to tax law,
construction law and trust law. Lastly, the Front Street Claims Process coincided with a very
active period as a result of the release of Justice Brown’s August 12, 2014 decision granting,

among other things, the appointment of the Manager over the Schedule “C” Properties.

C. Payment recommendation

21.  The Manager received claims totaling $1,762,877.52 before the Claims Bar Date. The
Manager accepted CRA’s deemed trust claim of $246,284.94, secured claims of $334,738.88
(the “Accepted Secured Claims™) and $32,096.00 of unsecured claims, and disallowed claims
of $386,290.18 in their entirety, as well as disallowing the priority of claims totaling
$249.297.42. One claim was filed by a shareholder and was not considered. The Manager also
received Notices of Dispute disputing the classification of claims totalling $249,297.42 and the
classification of claims totalling $349, 170. The claims for which the Manager received Notices
of Dispute are referred to collectively below as the “Disputed Claims”). The claims received by

the Manager are summarised in the chart below.
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Deemed Trust | Proprietary Secured Unsecured
Claims filed 246,284.94 | 349,170.00 | 969,126.43 198.296.10
Approved 246,284.94 334,738.88 32.096.10
Dasputed 385,090.18 1.200.00
quantum
Disputed 349,170.00 | 249,297.42
classification
Not considered 165,000.00
TOTAL $ 246,284.94 $349,170 | $969,126.48 | § 198.296.10
Accepted $246,284.94 $334,738.88 | $281,393.52
Claims

The Manager is of the view that the Disputed Claims (other than the Cushman Claim,

which is described below) are not valid and, accordingly recommends that its disallowance of

these claims be affirmed so that distribution can be made.

D.

23,

Unsecured Claims

The Manager does not recommend payment to creditors having accepted unsecured

claims as no funds will be available for such payments if the Manager’s recommendation is
accepted. Tn any event, as noted above, the Front Street Claims Process was limited to the
Secondary Payment Creditors, who all claimed to have security. The Front Street Claims

Process Order does not contemplate any process for the identification of unsecured creditors.

E. Shareholder claims

24, As noted above, the Manager was contacted by a number of preferred shareholders of

Front Church Properties (the “Shareholder Claimants™). As set out above, the Front Street
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Claims Process Order does not permit consideration of any claims other than those submitted by

the Secondary Payment Creditors. This is apparent from the definition of “Claim” in the Front

Street Claims Process Order:;

“Claim” means any right of any Secondary Payment Claimant against the Debtor...

235. In the absence of a further Order, the Manager has no authority to consider claims from
other creditors or shareholders. Many of the Sharcholder Claimants refused to accept this

explanation and asked repeatedly that their claim be included in the Front Street Claims Process.

26.  In the course of discussions with the Shareholder Claimants, the Manager learned that
Ms. Walton had induced many of them to submit claims by advising that the Manager was not

only permitted to consider their claims, but required to do so.

27. Given the limited amount available for distribution and the possibility that creditor claims
will exceed this amount, the Manager does not recommend conducting a further claims process

to assess the claims of the Shareholder Claimants at this stage.

III. THE ACCEPTED CLAIMS
A. Canada Revenue Agency (“CRA”)

28. The CRA submitted a deemed trust claim in the amount of $246,284.94, which the
Manager allowed. The Manager also allowed an unsecured claim in the amount of $32,096.10
that was allowed but is unlikely to be paid because insufficient proceeds are available. The
Manager understands that the CRA’s deemed trust is entitled to priority over the other secured

claims that were allowed.
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B. Lien Claims
29.  The Manager also allowed secured claims filed by contractors that worked on 65 Front
and preserved and perfected liens in accordance with the Construction Lien Act. The Manager

accepted lien claims with an aggregate value of $334,738.

IV.  THE DISPUTED CLAIMS

30.  The Manager respectfully recommends that the Cushman Claim be allowed and the
Manager’s disallowance of the balance of the Disputed Claims be affirmed. The reasons for this

recommendation are set out below.

B. Cushman & Wakefield Ltd.

31. Cushman and Wakefield Ltd. (“Cushman’) submitted a Proof of Claim on its own behalf
and on behalf of Harvey Kales Real Estate Ltd. (“Kalles”). Cushman and Kalles sought
payment of commission related to the sale of 65 Front in the amount of $349,170 (the

“Cushman Claim”). The background to the Cushman Claim can be summarized as follows:

(a) the March 21 Order provided that the Cushman Claim would be paid as a closing

cost;

(b) the May 20 Order, subsequently classified Cushman as a Secondary Payment

Creditor; and

(c) On June 2, 2014 and July 18, 2014, counsel for Cushman appeared to ask that the
May 20 Order be varied to classify Cushman as a secured creditor and Primary
Payment Creditor. At the July 18, 2014 hearing, Justice Brown stated that

Cushman could only vary the May 20 Order by seeking a further attendance
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before him, which it did not do. In oral comments made during the hearing,

Justice Brown made it clear that the Manager lacked jurisdiction to vary

Cushman’s status as a Secondary Payment Creditor. A copy of Justice Brown’s

endorsement dated July 18, 2014 is attached as Appendix “H”.

32. Cushman submitted the Cushman Claim in accordance with the 65 Front Claims Process
and asserted that it was a secured, proprietary and/or unsecured creditor. The Manager reviewed
Cushman Claim and concluded that Cushman was owed a debt. The Manager also concluded
{(based on advice from its counsel) that Cushman had a valid proprietary claim. However, for the
reasons described below, the Manager felt bound by Justice Brown’s statement that the Manager
had no authority to vary the May 20 Order and determined that allowing the Cushman Claim as a
proprictary claim could effectively vary the May 20 Order. On this basis, the Manager

disallowed Cushman’s claim.

33,  Cushman asserted its proprietary claim on the basis that Front Church Properties Limited
(the “Vendor™) made an irrevocable direction to its lawyer to pay the brokerages the commission
from the proceeds from the sale of the Property in the agreement of purchase and sale (the
“APS”) between the purchaser of the Property and the Vendor. Cushman further asserts that an
irrevocable direction contained in the APS constitutes an equitable assignment of the
commission in favour of Cushman and that the irrevocable assignment contained in the APS
results in Cushman being the “owner” of the proceeds. Cushman’s Proof of Claim is attached as

Appendix “T”.

34.  The Manager’s counsel has reviewed the Cushman Claim together with the supporting
documents and the applicable law, and is of the view that the Cushman Claim ought to be

allowed as a proprietary claim. Based on the review of Canadian case law conducted by the
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Manager’s counsel: (1) where an irrevocable direction is made with proper consideration, such

irrevocable direction is considered an equitable assignment; (ii) an irrevocable direction made

under seal (such as the direction at issue in this case) is an enforceable equitable assignment as a

seal operates to import consideration into a contract; and (iii) an equitable assignment is an

assignment of property rights, and not a security interest, giving Cushman proprietary rights to

the claimed amount against the proceeds.

35.  The Manager did not allow the Cushman Claim as a proprietary claim because it is of the
view that doing so would potentially violate Justice Brown’s statement that the Manager had no
authority to vary Cushman’s status as a Secondary Payment Creditor. As noted above, a
proprietary claim is based on ownership of the funds in dispute. If Cushman is correct and it had
a proprietary claim on proceeds from the sale of 65 Front then its claim would defeat all
unsecured creditors of Front Church Properties and potentially some secured creditors (including
Primary Payment Creditors). The Manager’s Notice of Disallowance is attached as Appendix

“J*. Cushman’s Notice of Dispute with respect to this disallowance is attached as Appendix “K”.

36. That said, the Manager’s view is that Justice Brown’s May 20 Order was focussed on the
timing of payment to various claimants. The Primary Payment Creditors were paid first because
there was no dispute about their entitlement and security position. The Secondary Payment
Creditors were not paid immediately because their debts and security required further review,

Accordingly, accepting the Cushman Claim may not contravene the May 20 Order.

37.  Even if accepting the Cushman Claim requires variation of the May 20 Order, the
Manager is of the view that such a variation is appropriate. As noted the Reasons for Decision
that accompanied the May 20 Order, the proceedings that lead to the sale of 65 Front were not

under the control of the Manager and were chaotic. Cushman did not receive notice of the
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hearing that resulted in the May 20 Order. Cushman did not assert a proprietary claim at the

attendances on June 2, 2014 and July 18, 2014 and so Justice Brown did not have an opportunity

to consider this claim before making the July 18 Endorsement.

38. In light of the foregoing, the Manager is of the view that the Cushman Claim should be

allowed as a proprietary claim.

C. Blue Air Mechanical Inc. (“Blue Air”) and Ample Electric Inc. (“Ample™)

39. Ample filed submitted a secured claim in the amount of $8,904 as part of the Front Street
Claims Process. The claim for lien was preserved by registration on title but was not perfected
within the time required by the Construction Lien Act. Accordingly, the Manager disallowed the
secured claim. The Manager’s Notice of Disallowance with respect to Ample’s claim is attached

as Appendix “L”

40. Blue Air filed a claim in the Front Street Claims Process asserting that it had a secured
claim in the amount of $15,394. The Manager determined that Blue Air was only owed $13,560,
since it had claimed for legal costs that were not owed by Front Church Properties, and that its
claim was unsecured because it had not provided any evidence that the lien was perfected within
the time period required by the Construction Lien Act. In order to perfect a claim for lien, the
claimant must commence an action and register a Certificate of Action on title to the relevant
property all in 45 days of registering the lien on title. The Manager’s Notice of Disallowance

with respect to Blue Air’s claim is attached as Appendix “M”.

41.  In Notice of Dispute, attached as Appendices “N” and “O”, Blue Air and Ample asserted

that they were prevented from perfecting their liens because, before the time for perfection had
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expired, all of the liens registered against 65 Front were expunged from title by virtue of the

vesting provisions of the May 20 Order.

42, The Manager does not accept this position. Blue Air and Ample could have issued a
Statement of Claim to perfect their liens even after the May 20 Order. Although there is no
jurisprudence considering whether an action must be commenced to perfect a lien after a lien is
removed from title by a vesting order, it is common for liens to be removed from title as a result
of the posting of security. In such cases, the lien claimant is required to commence an action to
perfect their security, even though a Certificate of Action cannot be registered on title. The

Manager is of the view that the same result should apply in this case.

D. Eng Con Construction (“Eng Con”)

43, Eng Can Construction submitted a secured claim in the amount of $25,086 as part of the
Front Street Claims Process. The claim for lien was preserved by registration on title but was not

perfected within the time required by the Construction Lien Act.

44, Eng Con filed a Notice of Dispute but did not articulate any principled basis for the
dispute. Instead, Eng Con’s principal advised that he was a “construction supervisor” for Rose
& Thistle and that the claim was an attempt to recover funds owed for work on the “joint
portfolio.” These submissions are not relevant to the validity of Eng Con’s lien and the Manager
remains of the view that Eng Con is not a secured creditor. If anything, the Notice of Dispute
casts doubt on whether Eng Con’s lien would be valid even if it had been perfected (since the
claim seems to be for wages owed by Rose & Thistle), although that issue does not need to be

determined.



46

-15-
E. Manager’s fees and those of its counsel
45.  Since its mandate with respect to 65 Front was limited to the discrete task of conducting a

claims process, the Manager sought to time spent on the Front Street Claims Process separately
from time spent on the balance of its mandate. The time spent to date on that process totals

$$21,800 as set out in as the Affidavit of Harlan Schonfeld attached as Appendix “P”

46. It was not possible for the Manager’s counsel to track time spent on 65 Front separately
from the balance of its activities. The sale of 65 Front involved several court attendances where
65 Front was only one of several matters addressed. Accordingly, the Manager proposes
determining the fees to be allocated to 65 Front using a combination of the Fee Allocation
Methodology described in the 22™ Report and its actual time. In the 22™ Report, the Manager
recommended allocating a total of $35,239.33 to 65 Front for the period up to November 20,

2014. The Manager’s actual fees are consistent with this amount.

47.  The Front Street Claims Procedure Order does not establish a mechanism for payment of
the Manager’s fees. The Manager respectfully submits that it is appropriate in the circumstances
to grant the Manager permission to pay fees allocated to 65 Front from the proceeds of the sale
of 65 Front in priority to any of the Secondary Payment Creditors. Although such payment will
reduce the amount available for distribution to creditors, it is important to note that the proceeds
from the sale of 65 Front were not sufficient to pay all of the Secondary Payment Creditors. A
claims process was required so that the sale of 65 Front could be completed and it is appropriate

that sale proceeds fund the cost of that claims process.
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F. Proposed distribution

48.  The Manager has asked its counsel to review the respective priorities of the CRA,
Cushman and the other Accepted Claims. Based on the results of this review, the Manager
recommends that CRA be paid in full in priority to the other creditors. However, the relative
priority of the accepted construction lien claims and Cushman’s proprietary claim appears to be
unclear based on the jurisprudence reviewed by the Manager’s counsel. Accordingly, the
Manager is of the view that these priorities ought to be determined by the Court after hearing

submissions from interested parties.

49.  In light of the foregoing, assuming the Court accepts the Manager’s recommendation to
dismiss the Disputed Claims and pay the CRA deemed trust in priority to other creditors, the
Manager has attached as Appendix “Q” a chart showing the proposed distribution under three

scenarios depending on:

(a) if the Cushman Claim is found to have priority over the lien claimants;

(b) if the Cushman Claim is found to rank pari passu with the lien claimants;

(c) if the Cushman Claim is found to be unsecured.

V. CONCLUSION

50.  For the reasons described above, the Manager respectfully recommends that the relief

sought in its Notice of Motion be granted.
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All of which is respectfully submitted this i% day of March, 2015.

SCHONFELD i

In its capacity § Manager pursuant to the Order of Newbould, J. dated November 5, 2013

and the tand Order of Brown, J. dated August 12, 2014

Per:

Harlan Schonfeld CPA, CII
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SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Chinics Ltd.
2272551 Ontario Limited

DBDC investments Atlantic Ltd.
DBDC Investments Pape Ltd.
DBDC Investments Highway 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ttd.
DBDC Investments Leslie Ltd.
DBDC Investments Lesliebrook Ltd.
DBDC Fraser Properties Ltd.

DBDC Fraser Lands L.td.

DBDC Queen’s Corner Ltd.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.
DBDC Red Door Developments Inc.
DBDC Red Door Lands Inc.

DBDC Global Mills Lid.

DBDC Donalda Developments Ltd.
DBDC Salmon River Properties Ltd.
DBDC Cityview Lands L.td.

DBDC Weston Lands T.td.

DBDC Double Rose Developments 1.td.
DBDC Skyway Holdings 1.td.
DBDC West Mall Holdings I.td.
DBDC Royal Gate Holdings Ltd.
DBDC Dewhurst Developments T.td.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Ltd.
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SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

Wynford Professional Centre 1.td.
Liberty Village Properties Ltd.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Ltd.

Tisdale Mews Inc.

Lesliebrook Holdings Ltd.
Lesliebrook Lands Ltd.

Fraser Properties Corp.

Fraser Lands Ltd.

Queen’s Corner Corp.
Northern Dancer Lands Ltd.
Dupont Developments Ltd.

Red Door Developments Inc. and Red Door Lands Ltd.

Global Mills Inc.

Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd.

Weston Lands Ltd.

Double Rose Developments Ltd.
Skyway Holdings Ltd.

West Mall Holdings Ltd.

Royal Gate Holdings I.td.

Royal Gate Nominee Inc.

Roval Gate (Land) Nominee Inc.
Dewhurst Development Ltd.
Eddystone Place Inc.

50
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Richmond Row Holdings Ltd.
El-Ad (1500 Don Mills) Limited
165 Bathurst Inc.
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Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
Mo
THE HONOURABLE MR, ; % THE 27" DAY M"i

_ )
JUSTICE WILTON-SfEL §IEGEL- - ) OF JANUARY, 2014

rﬁf\’g'

BETWEEN:

DBDC SPADINA LTD,,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GRQUP
LTD. and EGLINTON CASTLE INC.
Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

ORDER

THIS MOTION made by the Respondent Norma Walton for an Order that the Walton
Group and Front Church Properties Limited be permitted to negotiate and an offer acceptable to
them to complete the sale of 65 Front Street East in accordance with the details set out in
paragrap%ls- 9 to 12 of the Affidavit of Mark Goldberg dated January 27, 2014 and corollary

relief, was heard this day at 330 University Avenue, Toronto, Ontario,

ON READING the Affidavit of Mark Goldberg sworn January 27, 2014 and the Exhibits

thereto,
5

Div_TORA96967.0000 11048554 1

E.
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SERVICE

I THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged so that this motion is properly returnable today and hereby
dispenses with further service thereof.

ORDER

guned prose o

2, ’fHIS COURT ORDERS that the Whlton Group and Front Church Properties Limited be
permitted to negotiate an offer acegptable to them to complete the sale of 65 Front Street
East in accordance with the details|set out in paragraphs 9 fo 12 of the Affidavit of Mark M
Goldberg sworn January 27, 2014,

3
[}

3. THIS COURT FURTHER ORDERS that the g# proceeds of any sale be paid as set.ouf &
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10,

11.

12.

13.

14,

15.

16,

17.

18,

19,

-3
SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Clinics Ltd.

2272551 Ontario Limited

DBDC Investments Atlantic Ltd.

DBDC Investment Pape Litd.

BBDC Investments Highway 7 Ltd.

DBDC Investments Trent Ltd.

DBDC Investments St Clair Lid.

DBDC Investments Tisdale Ltd.

DBDC Investments Leslie Ltd.

DBDC Investments Lesliebrook Ltd.

DBDC Fraser Properties Ltd.

DBDC Fraser Lands Ltd.

DBDC Queen’s Corner Inc.

DBDC Queen’s Plate Holdings Inc.

DBDC Dupont Developments Litd.

DBDC Red Door Developments Inc.

DBDC Red Door Lands Inc.

DBDC Global Mills Ltd.

DBDC Donalda Developments Ltd.

D_TOR/296967.060001/7049551.1
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20,

21.

22.

23,

24.

25,

26,

27,

28.

29.

="

DBDC Saimon River Properties Ltd.
DBDC Cityview Industrial Ltd.

DBDC Weston Lands Ltd.

DBDC Double Rose Developments Ltd.
DBDC Skyway Holdings Ltd.

DBDC West Mall Holdings Ltd.

DBDC Royal Gate Holdings Ltd.
DBDC Dewhurst Developments Ltd.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Ltd.

DM_TOR296967.00001 /70495511
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10.

11

12,

13.

14,

15.

16.

17.

18.

19.

5.

SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Ine.

Wynford Professional Centre Ltd.
Liberty Village Properties Inc.
Liberty Village Lands Inc.
Riverdale Mansion Lid.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Ltd.

Tisdale Mews Inc.

Lesliebrook Holdings Ltd.
Lesliebrook Lands Ltd.

Fraser Properties Corp.

Fraser Lands Ltd,

Queen’s Corner Corp.

Northern Dancer Lands Ltd.
Dupont Developments Lid.

Red Door Developments Inc. and Red Door Lands Ltd.

Global Mills Inc,

DM_TOR/296967.00001/7049551.1
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20.

21,

23.

24,

25,

26.

27,

28.

29.

30.

31

32,

Donalda Developments Ltd.
S%é.lmon River Properties Ltd.
C;tyv:ew Industrial Lid.
‘g;eston Lands Ltd.

D;uble Rose Developments Ltd.
Skyway Holdings Ltd.

West Mall Holdings Lud.
Royal Gate Holdings Ltd.
Dewhurst Developments Lid,
Eddystone Place Inc.
Richmond Row Holdings Ltd.

El-Ad Limited

165 Bathurst Ing.

DM_TOR/296%67.00001/7049551.1
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DBDC SPADINA LTD. et al. - and - NORMA WALTON et al.
Applicants ' Respondents
Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

Proceedings comimenced at TORONTO

ORDER

SCHIBLE LAW

Adelaide Place/DBRS Tower
181 University Avenue

Suite 2200

Toronto, Ontario

M5H 3M7

Guillermo Schible (LSUC#51584B)
Tel: 416601 6813

Fax: 4163525454

Email: guillermo@schiblelaw.com

Lawyer for Norma Walton
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Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
OND
THE HONOURABLE MR, 3 ﬁ&ﬁsﬁb};& THE 27" DAY st
)

JUSTICE WILTON-SHEAL SIEGE L~ - ) OF JANUARY, 2014

ﬁ’ﬁ"g'

BETWEEN:
DBDC SPADINA LTD,, A
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants
and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.
Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

ORDER

THIS MOTION made by the Respondent Norma Walton for an Order that the Walton
Group and Front Church Properties Limited be permitted to negotiate and an offer acceptable to
them to complete the sale of 65 Front Street East in. accordance with the details set out in
paragraphs ¢ to 12 of the Affidavit of Mark Goldberg dated January 27, 2014 and corollary

relief, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Mark Goldberg swom January 27, 2014 and the Exhibits

therete,
bl

DiM_TORZ296967.0000 1770495511
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SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged so that this motion is properly returnable today and hereby
dispenses with further service thereof.

ORDER

cenel prose 7P

2. THIS COURT ORDERS that the Walton Group and Front Church Properties Limited be
permitted to negotiate an offer acodptable to them to complete the sale of 65 Front Street
Bast in accordance with the detailsjset out in paragraphs 9 to 12 of the Affidavit of Mark w
Goldberg swom January 27, 2014,

3, THIS COURT FURTHER ORDERS that the g## proceeds of any sale be paid as setouf g
in-paragrapir T srciftdavit-ofMeark-Coldberg-sworm Jannary 97,2074 w
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10.

11.

12.

13.

14.

15,

16.

7.

18.

19.

23
SCHEDULE “A” COMPANIES
Dr, Bernstein Diet Clinics Ltd.
2272551 Ontario Limited
DBDC Investments Atlantic Ltd.
DBDC Investment Pape Ltd.
DBDC Investments Highway 7 Lid.
DBDC Investments Trent Lid.

DBDC Investments St. Clair Ltd.

TDRDC Investments Tisdale Ltd.

DBDC Investments Leslie Ltd.
DBDC Investments Lesliebrook Lid.
DBDC Fraser Properties Ltd.
DBDC Fraser Lands Ltd.

DBDC Queen’s Corner Inc.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.
DBDC Red Door Developments Inc:
DBDC Red Door Lands Inc.

DBDC Global Mills Lid.

DBDC Dornalda Developments Ltd.

D, TOR296967.00001/7049551 .1
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20.

21,

22,

23,

24,

25.

26.

27.

28.

29,

DBDC Salmon River Properties Ltd.
DBDC Cityview Industrial Ltd.

DBDC Weston Lands Lid.

DBDC Double Rose Developments Ltd.
DBDC Skyway Holdings Ltd.

DBIDC West Mall Holdings Litd.

DBDC Royal Gate Holdings Ltd.
DBDC Dewhurst Developments Lid,
DBDC Eddystone Place Lid.

DBDC Richmond Row Holdings Ltd.

D_TOR/Z296967.00001/7049551.1




10.

11,

12

i3

14.

15.

16.

17.

18.

19.

5-

SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

Wynford Professional Centre Ltd,
Liberty Village Properties Inc.
Liberty Village Lands Ine,
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Lid.

Tisdale Mews Inc.

Leslicbrook Holdings Ltd.
Lesliebrook Lands Ltd.

Fraser Properties Corp.

Fraser Lands Ltd.

Queen’s Corner Corp.

Northern Dancer Lands Ltd.
Dupont Developments Ltd.

Red Deor Developments Inc. and Red Door Lands Ltd.

(Global Mills Inc.

Dh_TOR/Z256967,00001/7049531 .3
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20.

21

23.

24.

25.

26.

27,

28.

29.

30.

31.

32.

66

Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd.
Weston Lands Lid.

Double Rose Developments Ltd.
Skyway Holdings Ltd.

West Mall Holdings Ltd.
Royal Gate Holdings Ltd,
Dewhurst Dévelopments Ltd.
Eddystone Place Inc.
Richmond Row Holdings Ltd.
El-Ad Limited

1635 Bathurst Inc.

DM_TOR/256967.0000147049551.1




DBDC SPADINA LTD. et al. - and - NORMA WALTON et al.
Applicants

67

Respondents
Court File No. CV-13-10280-00CL

Proceedings

ONTARIO

SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

commenced at TORONTO

ORDER

SCHIBLE LAW

Suite 2200
Toronto, Ontario
MSH 3M7

Tel: 416 601 6813
Fax: 416352 5454

Adelaide Place/DBRS Tower
181 University Avenue

Guillermo Schible (LSUC#51584B)

Email: guillermo@schiblelaw.com

Lawyer for Norma Walton
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Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) WEDNESDAY, THE 18
)
JUSTICE NEWBOQULD ) DAY OF DECEMBER, 2013
BETWEEN:
DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants
and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC,

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

ORDER

THIS MOTION, made by the Applicant, DBDC SPADINA LTD,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO, for an Order granting

various relief, to be heard on December 18,2013 was adjourned, in part, to this day;

ON READING the Notice of Application dated October 1, 2013, the Amended Notice of

Application dated October 24, 2013, the Amended Amended Notice of Application dated
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2.

December 17, 2013, the Notice of Motion dated December 11, 2013, the Amended Notice of
Motion dated December 17, 2013, the atfidavits of James Reitan sworn October 1, October 3,
October 24 and December 9, 2013 the affidavit of Dr. Stanley K. Bernstein swoin October 1, 2013,
the affidavits of Norma Walton sworn October 3 and October 31, 2013, the affidavit of Harlan
Schonfeld sworn October 1, 2013, the affidavit of Marvin Pernica sworn December 5, 2013, the
affidavit of Robert Duranceau sworn December 16, 2013, the affidavit of Jean Monardo sworn
December 16, 2013, the Affidavit of Scott Brail, sworn December 17, 2013, the Affidavit of Bruce
Shepherd swormn December 17, 2013, the Affidavit of Erle Anderson, sworn December 17, 2013
and the Exhibits attached thereto, the First Interim Report of the Inspector, Schonfeld Inc., the
Supplemental Report to the First Interim Report of the Inspector and the Exhibits thereto, the
Second Interim Report of the Inspector and the facta and books of authorities, filed, and upon

hearing counsel for the Applicants, the Respondents, the Manager and the Mortgagees and, or the
L L ]

consent of the Mortgagees, tandd v o mﬁ»‘f«"’.’“\ J? [enr pgp %ii -

1. THIS COQURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged so that this motion is properly returnable today and hereby dispenses

with further service thereof

|-
2, THIS COURT ORDERS that the Applicants” motion is adjourned returnable rdummsr e f~
N
205 before the Honourable Justice Newbould to permit cross-examination of James Reitan, Dr. J

Stanley Bemnstein and, if so advised, Norma Walton.
3. THIS COURT ORDERS the following interim relief pending the return of the motion:

(a} the Respondents shall not deal with the Property at 44 Park Lane Circle, without

further order of This Court;



(b)

(c)

70

3-

the Respondents shall not deal with the Property at 65 Front Street East, without

further order of This Court;

the Respondents shall provide reasonable advance written notice to the Applicants

and the Manager of any dealings with the following properties, so as to permit the

Applicants and/or Manager to seck further relief of this Court in & timely manner:

(M)

(iD)

(1ii)

(iv)

)

(vi)

(vii)

(viii)

(ix)

(x)

(x1)

(xii)

2 Kelvin Avenue, Taoronto, Ontario;

346 Jarvis Street, Toronto, Ontario;

3775 St. Clair Avenue East, Toronte, Ontario;
14/17 Montcrest, Toronto, Ontaﬁo;

1 William Morgan Drive, Toronto, Ontario;
324 Prince BEdward Drive, Toronto, Ontario;
24 Cecil Street, Toronto, Ontario;

185 Davenport Road, Toronto, Ontario;

30 and 30A Hazelton Avenue, Toronto, Ontario;
1246 Yonge Street, Toronto, Ontario;

777 St. Clarens Avenue, Toronto, Ontario;

17 Yorkville Avenue, Toronto, Ontario;
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4

(xiit} 252 Carlton Street and 478 Parliament Street, Toronto, Ontario;
(xiv) 19 Tennis Crescent, Toronto, Ontario;

(xv) 66 Gerrard Street East, Toronto, Ontario;

(xvl) 646 Broadview Avenue, Toronto, Ontario;

(xvii) 14 College Street, Toronto, Ontario;

(xviii) 20 Gerrard Street Est, Toronto, Ontario;

(xix} 2 Park Lane Circle Road, Toronto, Ontario,

(xx) 2454 Bayview Avenue, Toronto, Ontario; and

(xxi) 321 Carlaw, Toronto, Ontario,

out of the ordinary course of business, including encumbering or selling the

properties.




SCHEDULFE “A” COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investment Pape Lid.

DBDC Investments Highway 7 Ltd.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Lesiie Ltd.
DBDC Investinents Lesliebrook Ltd.
DBDC Fraser Properties Litd.

DBDC Fraser Lands Ltd.

DBDC Queen’s Comner Inc.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Lid,
DBDC Red Door Developments Ing.
DBDC Red Door Lands Ine,

DBDC Global Mills Ltd.

DBDC Donalda Developments Ltd.
DBDC Salmon River Properties Ltd.
DBDC Cityview Industrial Lid.
DBDC Weston Lands Ltd.

DBDC Double Rose Developments Ltd.
DBDC Skyway Holdings Ltd.
DBDC West Mall Holdings Ltd.
DBDC Royal Gate Holdings Ltd.
PBDC Dewhurst Developments Tid.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings 1.td.
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SCHEDULE “B” COMPANIES

Twin Dragens Corporation

Bamnockburn Lands Inc. / Skyline - 1185 Eglinton Avenue Inc.

Wynford Professional Centre Ltd.
Liberty Village Properties Inc.
Liberty Village Lands Inc.
Riverdale Mansion Lid.

Royal Agincourt Corp.

Hidden Gemn Development Inc,
Ascalon Lands Ltd.

Tisdale Mews Inc.

Lesliebrook Holdings Ltd.
Lestiebrook Lands Litd.

Fraser Propertics Corp.

Fraser Lands Ltd.

Queen’s Corner Corp.

Northem Dancer Lands Ltd.
Dupent Developments Ltd.

Red Door Developments Inc. and Red Door Lands Ltd.
Global Mills Ine.

Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd.

Weston Lands Litd,

Double Rose Developments Ltd,
Skyway Holdings Ltd.

West Mall Holdings Ltd.

Royal Gate Holdings Ltd.
Dewhurst Developments Ltd.
Eddystone Place Ine,

Richmond Row Hoeldings Ltd.
El-Ad Limited

165 Bathurst Iﬁc.
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DBDC SPADINA LTD., et al -and-  NORMA WALTON et al.

Applicants Respondents
Court File No.: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

PROCEEDING COMMENCED AT TORONTO

ORDER

LENCZINER SLAGHT ROYCE
SMITH GRIFFIN LLP

Barristers

Suite 2600

130 Adelaide Street West

Toronto ON M5H 3P5

Peter H. Griffin (19527Q)
Tel: (416} 865-292%

Fax: (416 865-3558

Email:  periffin@itigate.com

Shara N. Roy (49950H)

Tel: (316) 865-2942
Fax (416) 865-3973
Email:  sroy@itigate.com

Lawyers for the Applicants

3313078






76

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Commercial List

THE HONOURABLE ) FRIDAY, THE 2157

JUSTICE NEWBOULD

N e

DAY OF MARCH, 2014
BETWEEN:

DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

Defendant

ORDER

THIS MOTION, brought by the Applicants for various heads of interim relief was heard

this day at 330 University Avenue, Toronto, Ontario.

ON READING the motion record, and upon hearing from counsel for the Applicants, the

Respondents and the Manager, Schonfeld Inc.,
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1. THIS COURT ORDERS that the time for service of the notice of motion and motion

record is hereby abridged so that this motion is properly returnable today and hereby dispenses

with further service.

2. THIS COURT ORDERS that the Respondents, Norma Walton, Ronauld Walton, the Rose

& Thistle Group Ltd. ("Rose & Thistle™) and Eglinton Castle Inc, (“the Respondents™) and any

persons having knowledge of this order are hereby prohibited from dealing in any way with
“ had- Fasrs palr padrasti™

closing proceeds of salfg\ payable to the vendor from the sale of property known municipally as 14

Coilege Street, Toronto, Ontario (“the Sale™) without further order of this Honourable Court.

3. THIS COURT ORDERS that the Respondents and any person having notice of this order,
{‘, P 3

pay the proceeds of the Salﬁgo Schonfeldlnc to be held pending further order of this Honourable

Court.

4. THIS COURT ORDERS that subparagraph 3(c) of the Order of this Honourable Court

dated December 18, 2013 is hereby amended nunc pro tunc to read as follows:

0y

£

=y > gl o7 £ JLWAJW““’? ‘ M M

7
(a) the Respondents shall not deal with the following prope_rtle% including any
transactions involving the equity of the legal or beneficial owner of the lands,

without further Order of this Court:

(i) 2 Kelvin Avenue, Toronto, Outario;

(iiy 346 Jarvis Street, Toronto, Ontario;

(ii1) 3775 St. Clair Avenue East, Toronto, Ontario;

(iv)  14/17 Montcrest, Toronto, Ontario,



{v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(eviii)

(xix)

(xx)

(xxi)

-3

1 William Morgan Drive, Toronto, Ontario;

324 Prince Edward Drive, Toronto, Ontario;

24 Cecil Street, Toronto, Ontario;

185 Davenport Road, Toronto, Ontario;

30 and 30A Hazelton Avenue, Toronto, Ontario;

1246 Yonge Street, Toronto, Ontario;

777 St. Clarens Avenue, Toronto, Ontario;

17 Yorkville Avenue, Toronto, Ontario;

252 Cariton Street and 478 Parliament Street, Toronto, Ontario;

19 Tennis Crescent, Toronto, Ontario;

66 Gerrard Street East, Toronto, Ontario;

646 Broadview Avenue, Toronto, Ontario;

14 College Street, Toronto, Ontario;

26 Gerrard Street Est, Toronto, Ontario;

2 Park Lane Circle Road, Toronto, Ontario;

2454 Bayview Avenue, Toronto, Ontario; and

321 Carlaw, Toronto, Ontario,

78
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4.

5. THIS COURT ORDERS that the Respondents disclose forthwith to Schonfeld Inc. all

dealings with each of the properties listed in subparagraph 3{c) of the December 18 Order

including the status of each and what transactions, if any, have been entered into since

December 18, 2013.

6. THIS COURT ORDERS that the Respondents provide written disclosure weekly by
5:00 p.m, on the Monday of cach week to Schonfeld Inc. of the status of, and all dealings with,

each of the properties listed in subparagraph 3(c) of the December 18, 2013 Order.

7, THIS COURT ORDERS that the Respondents, Norma Walton, Ronauld Walton and a
representative of the Rose & Thistle Group Ltd., attend for examination under oath by the
Inspector as to their assets in light of the nonpayment of Inspector fees required by paragraph 13 of

the Order of this Honourable Court dated October 4, 2013, upon notice of examination served.

8. THIS COURT ORDERS that the Applicants are permitted to bring forward an application
for contempt of the Orders of this Honourable Court against the Respondents to be determined at

the scheduled hearing dates before this Honourable Court of May 1 and 2, 2014.
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SCHEDULE “A” COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investment Pape Ltd.

DBDC Investments Highway 7 Lid.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd.
DBDC Investments Lesliebrook Ltd.
DBDC Fraser Properties Ltd.

DBDC Fraser Lands Ltd.

DBDC Queen’s Comer Inc.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.
DBDC Red Door Developments Inc.
DBDC Red Door Lands Inc.

DBDC Global Mills Ltd.

DBDC Donalda Developments Ltd.
DBDC Salmon River Properties Ltd.
DBDC Cityview Industrial Ltd.
DBDC Weston Lands Ltd.

DBDC Double Rose Developments Ltd.
DBDC Skyway Holdings Ltd.
DBDC West Mall Holdings Ltd.
DBDC Royal Gate Holdings Ltd,
DBDC Dewhurst Developments Ltd.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Ltd.
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SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburmn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc.

Wynford Prefessional Centre Ltd.
Liberty Village Properties Inc.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Lid.

Tisdale Mews Inc.

Lesliebrook Holdings Lté.
Lesliebrook Lands Ltd.

Fraser Properties Corp.

Fraser Lands Ltd.

Queen’s Corner Corp.,

Northem Dancer Lands Ltd.
Dupont Developments Ltd.

Red Door Developments Inc. and Red Door Lands Ltd.
Global Mills Inc.

Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Lid.

Weston Lands Ltd.

Double Rose Developments Ltd.
Skyway Holdings Ltd.

West Mall Holdings Ltd.

Royal Gate Holdings Ltd.
Dewhurst Developments Ltd.
Eddystone Place Inc.

Richmond Row Holdings Ltd.
El-Ad Limited

165 Bathurst Inc.
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DBDC SPADINA LTD., and those corporations listed on Schedule A hereto
Applicants

-and-

82

NORMA WALTON et al.

Respondents

Court File No. CV-13-10280-00CL

3458833

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

PROCEEDING COMMENCED AT TORONTO

ORDER

LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP

Barristers
Suite 2600

130 Adelaide Street West
Toronto ON M3H 3P5

Peter H. Griffin (19527Q)

Tel: {416) 865-2921
Fax: {416) 865-3558

Email:  ppriffingglitipate.com

Shara N. Roy (49950H)

Tel: {410) 865-2942
Fax {416) 805-3973

Bmail:  sroy@litigate.com

Lawyers for the Applicants
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CITATION: DBDC Spadina Ltd, v. Walton, 2014 ONSC 3052
COURT FILE NO.: CV-13-10280-00CL
DATE: 20140520

SUPERIOR COURT OF JUSTICE - ONTARIO

COMMERCIAL LIST

RE:

BEFORE.:
COUNSEL:

HEARD:

DBDC Spadina Ltd, and Those Corporations Listed on Schedule A Hereto,
Applicants

AND:

Norma Walton, Ronauld Walton, The Rose & Thistle Group Ltd, and Eglinton
Castle Inc., Respondents

AND:

Those Corporations Listed on Schedule B Hereto, To Be Bound by the Result
D. M. Brown J.

P. Griffin and S. Roy, for the Applicants

N. Walton, in person

M. Dunn and J. LaBine, for Schonfeld Inc., Manager and Inspector

C. Lax, Q.C. and P. Fruitman, for 2313798 Ontario (14 College St.; 66 Gerrard St,
East)

D. Brooker, for Collins Barrow (Toronto) Limited, court-appointed receiver of
Global Mills Inc.

A. Zweig, for Abaco Glass, a 65 Front Street East lien claimant

May 6 and 16, 2014

REASONS FOR DECISION

L. SUMMARY OF THE MOTIONS

[1] These motions by the applicants and respondents deal with further issues in the on-going
litigation between Dr, Bernstein and the respondents, Norma and Ronauld Walton (and their
companies), concerning their accounting for funds invested by Dr, Bernstein and his companies

with them,
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- Page 2 -

[2]  In a separate, handwritten endorsement I gave directions for the scheduling of sale
approval motions by the Manager, Schonfeld Inc., and a lift stay motion by a mortgagee of 1485
Dupont Street, Toronto,

3] Three motions were brought by the applicants and respondents.

4]  First, on March 21, 2014, Newbould J. made an order that any proceeds from the sale of
14 College Street, Toronto (the “College Street Property™), be paid to the Manager “net of
mortgage payments”. When the sale approval motion came before me, the applicants raised an
issue about the validity of the third mortgage on the College Street Property held by 2313778
Ontario Ltd. (“231”). By approval and vesting order made April 2, 2014, I authorized the
closing of the sale transaction, but deferred the issue of the payment of the 231 Mortgage until
the return of Newbould J. Part of the sales proceeds were placed into the hands of the Manager.

5]  That issue ultimately has come back before me for disposition, and the applicants have
moved for orders that the mortgages held by 231 on the College Street Property and 66 Gerrard
Street East, Toronto (the “Gerrard Street Property™), “did not constitute charges on the properties
and are not in priority to the interesis claimed by the Applicants”. As well, the applicants have
sought: (i} to have the remaining proceeds from the sale of College Street to continue to be held
in trust by the Manager until the hearing of the applicants’ broader motions in mid-July; and, (ii)
to discharge the 231 mortgage from the Gerrard Street Property, with the sale of that property to
proceed.

[6] 231 submitted that the applicants’ motion should be dismissed, with payment of its
substantial indemunity costs, together with 15% inferest on its mortgage over 14 College Street
from April 2, 2014 until the date the funds from that morigage are paid to 231.

[7] Second, the respondent, Norma Walton (hereéﬁer “Walton™), has moved for an order
approving the sale of 66 Gerrard Street East, together with ancillary orders as follows:

(i) an order preventing the Manager from taking steps to collect the remainder of monies
due to it under this Court’s costs order of November 5, 2014, pending the sale of the
Gerrard Street Property;

(i)  an order preventing 231, the second mortgagee on the Gerrard Street Property, from
moving to power of sale the property because the monies due to it under the mortgage
have been paid to the Manager from the closing proceeds from the sale of the College
Street Property; and,

(iti)  an order that the monies held in trust by the Manager from the sale of the College
Street Property be paid in full to 231, the third mortgagee of the College Street
Property, and the third mortgage then be discharged.

[8]  Third, Walton has moved for the approval of the sale of the property at 65 Front Street
East or, more specifically, the distribution of the proceeds of that sale,
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1L THE APPLICANTS’ CHALLENGE TO 231’S MORTGAGES
A. The properties in question

[91] Ronauld and Norma Walton own all the issued and outstanding shares in College Lane
Ltd., which owned the property at 14 College Street, Toronto, and in Gerrard Church 2006 Inc.,
which owns the property at 66 Gerrard Street East.

[10] College Lane L.td. acquired the College Street Property on July 5, 2011 for $5.6 million.
Three mortgages were registered against the property: (i) Rocco Marcello ($5 million); (ii)
Stephen Handelman ($750,000); and, (iii) 231 ($1.35 million)., Walton deposed that they
purchased the property in 2011 without any funding from the Bernstein Group and no monies
from the Don Mills Mortgages were used for the property.

[11}  Gerrard Church 2006 Inc. owns the Gerrard Street Property, The Waltons acquired the
property in late 2009 using a company called The Old Apothecary Building Inc. through a share
purchase from the registered owner. Penmor holds a first mortgage of approximately $4.25
million, and 231 a collateral second mortgage of $1.35 million. Walton deposed that the
purchase had been made without Bernstein Group involvement, except as mortgagee, and that
mortgage had been paid off,

B. The issue in dispute

[12] On November 26, 2014, College Lane and Gerrard Church 2006 granted collateral
debentures to 231 in the amount of $1.35 million each which were registered against title to both
the College and Gerrard Street Properties,

[13] The applicants took the position that by seeking to enforce the collateral mortgages, 231
and the Waltons were attempting “to make 14 College Street and 66 Gerrard liable for mortgages
that were granted without consideration to the corporate owners”, and the applicants sought to
declare both charges void as against them and others pursuant to section 2 of the Fraudulent
Conveyances Act.

[14] The larger context in which that claim by the applicants was made can be found in their
Amended Amended Notice of Application dated December 17, 2013, where the applicants
pleaded that the respondents owned the College and Gerrard Sireet Properties and numerous
“Other Properties”, and went on to allege that the respondents had diverted $22 million in
proceeds from the Schedule B Companies in which the applicants had invested into the Other
Properties. The applicants seek certificates of pending litigation and blanket charges over all of
the Other Properties, a motion which will be heard in July, As set out in their factum, the
applicants seek a tracing of their funds into the College and Gerrard Street Properties and
constructive trusts in respect of both properties in their favour.

'R.S.0, 1990, c. F.29
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[15] 231 submitted that there was no evidence that by granting the two mortgages the Waltons
had intended to delay or defraud the applicants. Further, there was a legitimate business purpose
for the transaction and valuable consideration was provided. Moreover, 231 had no knowledge
of the applicants’ claims in respect of the two charged properties at the time the encumbrances
were granted.

C. The legal framework in which to analyze the dispute
[16] Section 2 of the Fraudulent Conveyances Act (the “FCA”) provides:

2. Ivery conveyance of real property or personal property and every bond, suit,
judgment and execution heretofore or hereafter made with intent to defeat, hinder, delay
or defraud creditors or others of their just and lawful actions, suits, debts, accounts,
damages, penalties or forfeitures are void as against such persons and their assigns.

Sections 3, 4 and 7(2) of the FCA deal with circumstances where the conveyance was made upon
consideration:

3. Section 2 does not apply to an estate or interest in real property or personal property
conveyed upon good consideration and in good faith to a person not having at the time of
the conveyance to the person notice or knowledge of the intent set forth in that section,

4. Section 2 applies to every conveyance executed with the intent set forth in that section
despite the fact that it was executed upon a valuable consideration and with the intention,
as between the parties to it, of actually transferring to and for the benefit of the iransferee
the interest expressed to be thereby transferred, unless it is protected under section 3 by
reason of good faith and want of notice or knowledge on the part of the purchaser.

7(2) No lawful mortgage made in good faith, and without fraud or covin,? and upon good
consideration shall be impeached or impaired by force of this Act, but it has the like force
and effect as if this Act had not been passed.

[17]  As put by Sedgwick . in Dapper Apper Holdings Limited v. 895453 Ontario Limited
{c.0.b. Dunn’s Famous Delicatessen):

If the court is satisfied that a conveyance is made with intent on the part of the grantor to
defeat, hinder, delay or defraud creditors and others, the parties to the conveyance (the
grantor and the grantees) must show that it was made for good consideration and good
faith and to a person (or persons) who was {or were) without notice or knowledge of the

I #Covin” is not a word often seen these days, but traces its legal pedigree back to the 1360 Statute of Labourers. Tt
referred to a secret agreement to cheat and defraud, or what today we would refer to as a conspiracy or collusion to
cheat and defraud.
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grantor’s fraudulent intent. Bank of Montreal v. Jory (1981), 39 C.B.R, (N.S.) 30 (B.C.
8.C.). Otherwise, the conveyance is void against creditors of the grantor.’

In Canadian Imperial Bank of Commerce v. Graar® the trial judge stated:

In a fraudulent conveyance action there must be proof of fraudulent intent. If the
conveyance is made for nominal or no consideration the Court need only consider if there
is fraudulent infent on the part of the transferor whereas if there is consideration the
transaction can be found to be fraudulent if there is fraudulent intent on the part of both
the transferor and transferee.

[18]  The presence or absence of “good consideration” in a conveyance, such as the granting of
a mortgage, determines whether the court examines only the intention of the transferor, or that of
both the transferor and transferee. In their factum and at the hearing the applicants advanced the
argument that neither collateral charge granted to 231 was supported by consideration, so one
need only examine the intention of the transferor, effectively Walton, Applicants’ counsel
acknowledged that should the court find the existence of “good consideration”, it would be a
difficult task to establish that 231 was not a good faith purchaser with want of notice of any
impermissible intention by the transferor.

{191  Given the centrality of the issue of “good consideration™ to the challenge to the two
charges, I intend to first review the law on “good consideration” within the context of the
Fraudulent Conveyances Act, Since the issue of consideration must be Jooked at within the
entire context of any commetcial transaction, I will then review the evidence about the
transaction which led up to the granting of the two charges. Finally, I will determine whether the
two charges were supported by “good consideration” within the meaning of the FCA.

D. The law concerning “good consideration” under the Fraudulent Conveyances Act

[20] A fulsome discussion of the meaning of “good consideration” within the context of the
Fraudulent Conveyances Act was given by Belobaba 1. in Feher v. Healey:

The law of consideration, as it applies to fraudulent conveyances, can be summarized as
follows. "Good consideration" means valuable consideration. It has to be more than just
natural love and affection. Normally, courts are not concerned with the adequacy of
consideration, only that there is some consideration for the agreement to be binding,
Thus, binding agreements are often made for a consideration of one dollar.

Where, however, a transaction is attacked as a f{raudulent conveyance, the court is
required to examine the adequacy of the consideration. Although the courts do not weigh
the adequacy of consideration "in too nice scales”, nominal or grossly inadequate

3 1996 CanlLII 8253 (ON SC), para. 57,
1{1992), 5 BL.R, (2d) 271 (Ont. Gen. Div.), para. 43; affirmed (1997), 44 C.B.R. (3d) 161 (Ont. C.A.), See also
Cybernetic Exchange, Inc. v, JC.N, Equities Ltd., {2003} O.J. No. 4947 (8.C.J.), para. 220.
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consideration is not sufficient and can be an indication or badge of fraud, The court's
examination of adequacy is thus an attempt to ensure that there is a bona fide exchange
and a reasonable quid pro quo for the impugned transfer of property: see generally
Springinan, Stewart and MacNaughton, Fraudulent Conveyances and Preferences (1994)
at pages 14-22 to 14-29, and Re Dougmor Realty Holdings Lid., [1967] 1 Q.R. 66 (Ont,
H.C.J)

Counsel for Paloma submits that the "good consideration" requirement is easily satisfied
because Paloma agreed to waive any future claims for child or spousal support. The case
law is clear that the settlement of a matrimonial dispute or the giving up of a claim for
spousal or child support can constitute good and valuable consideration for the transfer of
a matrimonial home: dustin Marshall Lid. v. Bennie, [1985] O.1. No, 1736 (Ont, H.C.1.);
Caldwell and Cowney v. Simms and Simms, (1995) 11 RF.L. (4th) 28 (B.C.S.C.); and
Springman et al., supra, at 14-25, note 62, and cases cited therein.>

[21]  Other cases have spoken in terms of “valuable and more than nominal” consideration,®
and in Waxman v. Waxman Farley J. observed that “good consideration must be interpreted as
more than ‘consideration’ but rather something which is arguably in the range of fair market
value”, 7 That comment was made in the context of additional findings by Farley J. that the
transfer in question had lacked any good faith and one person had acted on both sides of the
transaction.

[22] Another theme can be found in the jurisprudence about consideration, albeit not
specifically in the context of the FCA. In Fred 7. Brooks Ltd v. Claude Neon General
Advertising Ltd. the Ontario Court of Appeal, in considering whether consideration supported an
agreement, stated that “consideration need not be a benefit to the promisor”:

It is sufficient if the promisee does some act from which a third person benefits and
which he would not have done but for the promise or some act which is a detriment to the

promisee”,®

Professor Waddams picked up on this point in the Sixth Edition of his text, The Law of
Contracts, when discussing the concept of consideration: “the exchanged act or promise need

not, however, be of benefit to the promisor”, and he proceeded to give the example of the
promise of a guarantee.”

[23]  Perhaps it would be useful to put this discussion about “good consideration™ in the larger
context of the purpose of fraudulent conveyance statutes, Springman, Stewart and Morrison, in

* 120061 O.J. No. 3450 (S.C.1.), paras. 44 to 46,

¢ Salna v. Hie (2007), 88 O.R. (3d) 202 (S.C.1.), para. 36, affirmed 2008 ONCA 677.

’ (2005), 10 B.L.R. (4™ 315 (Ont, S.C,).), para. 22.

81193212 D.L.R. 45 (Ont, C.A.), para. 8.

* S.M. Waddams, The Law of Coniracts, Sixth Edition (Toronto: Carswell, 2010), §122.
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their text, Frauds on Creditors: Fraudulent Conveyances and Preferences,'® when talking about
the linkage between the consideration given, the transferee’s fraud and the invalidity of the
transaction, quoted from a late 19™ Century American text to set out the rationale behind the
principle governing the legislation’s safe-harbour provision: :

The proviso is general, It exempts any conveyance upon good consideration and bona
Jide to any person not having notice of the fraud or collusion from the effect of the
statute.  Its benefits therefore extend to any bona fide purchaser for valuable
consideration, whether he purchases from the fraudulent grantor or the fraudulent
grantee. The great object of the law is to afford certainty and repose to titles honestly
acquired. It is of no public utility to destroy titles so acquired on account of the taint of a
prior secret fraud, which may be unsuspected and unknown, and which, probably, no
diligence could detect. A purchaser who pays a fair price for an ostensibly fair title
without notice of any latent fraud in any previous link of the title has a higher equity than
the creditors.!

E. The evidence regarding the transactions in which impugned mortgages were granted

[24]  Against that background, let me review in detail the transactions which gave rise to the
two impugned charges. The first in time involved the October 21, 2013 closing of a share
purchase transaction, which I will refer to as the “October Transaction”, The second, a few
weeks later, concerned November 26 amendments to that transaction, which 1 will call the
“November Amending Transaction”.

E.1 The October Transaction: the contemporancous closings of the Yonge Street Property
purchase and the Carport share purchase

[25] The genesis of the impugned mortgages lay in dealings concerning another property,
1027 Yonge Street (the “Yonge Street Property”). According to Eric Silverberg, the President of
231, on July 5, 2013, Carport Realty Holdings Inc., a single-purpose entity incorporated by
Silverberg, had entered into an agreement of purchase and sale with 1110359 Ontario Limited to
purchase the Yonge Street Property for $9 million. The due diligence period had commenced on
July 5 and was set to expire 45 days later. A subsequent amendment to the APS set the closing
for 60 days afier the expiry of the due diligence period, or at around October 19, 2013.

[26] Ms. Walton approached Silverberg about the Yonge Street APS, and in a September 17,
2013 letter of intent offered to purchase the shares of Carport for $2.2 million. The Yonge Street
APS was an asset of Carport. Under the LOI, the buyer of the Carport shares would be The Rose
and Thistle Group Ltd. — a Walton company - in trust for a company to be incorporated.
According to the LOI, the objective of the transaction would be to acquire the shares
contemporaneously with the closing of the Yonge Street APS, Rose and Thistle would be

'“ M.A, Springman, G.R, Stewart and J.J, Morrison, Frauds on Creditors: Fraudulent Conveyances and Preferences
{ Toronto; Carswell, loose-leaf),
" ibid, p. 142,
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responsible for payment of 100% of the purchase price of the Yonge Street Property, Silverberg
accepted and signed back the LOI on September 18, 2013,

[27]  Silverberg deposed that although the LOI initially contemplated that Rose and Thistle
would acquire the shares of 231 - the company to which the Yonge Street APS would be
assigned - he received accounting advice that the most tax-efficient method would be to have
Rose and Thistle acquire the Carport shares, not the 231 shares. He asked Walton to so change
the structure of the transaction. She agreed, on two conditions: (i) the granting of an indemnity
by 231 in respect of a potential third party claim over the Yonge Street Property; and (ii)
allowing $1 million of the $2.2 million share purchase price to be paid in three installments over
two years. Silverberg recalled that he had initially proposed the deferral of a million dollars of
the purchase price,'

[28]  In the result, the closing of the sale of the Yonge Street Property occurred simultaneously
with the transfer of Carport’s shares on October 21, 2013, On the closing McCarthy Tétrault
acted for 231/Carport, and Devry Smith Frank LLP acted for The Rose & Thistle and the
Waltons.

[29]  The share purchase was structured such that 231, as the owner of all Carport shares, sold
those shares to The Rose & Thistle under an October 21, 2013 Share Purchase Agreement, and
The Rose & Thistle assigned all of its interest in the Share Purchase Agreement to Ronauld and
Norma Walton.

[30] Silverberg deposed that prior to the closing he had been provided with a net worth
statement of the Waltons which showed them having $217 million in equity.

[31] An October 21, 2013 Indemnity and Arrangement Agreement (“IAA”) amongst 231,
Carport and the Waltons set out the supplemental terms for the share purchase, including the
indemnity from 231 against any “litigation claim”,

[32]  Also, the JAA amended the share purchase price payment terms. The SPA had required
the payment of $500,000 prior to closing, and the balance of $1.7 million on closing, The IAA
amended the term dealing with the amount due on closing, so that the Waltons were required to
pay $1 million in three tranches over the next two years, with the first payment due 45 days
following closing, or about December 5, 2013. The Waltons, as purchasers, were to deliver a
promissory note in the amount of $1 million as well as a share pledge agreement for the Carport
shares. Section 3.4 of the IAA concluded by stating:

The Note shall contain a provision whereby it shall become due and payable upon the
sale of the Real Property {i.e. the Yonge Street Property] or any part thereof.

{33] Some correspondence had passed between the parties and their counsel prior to the
closing about the nature of the security for the obligation to pay the balance of the share purchase

2 Transcript of the cross-examination of Eric Silverberg conducted May 4, 2014, Q. 50,
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price. The vendor, 231, wanted a pledge of all the Carport shares, to which the Waltons agreed.
The Waltons had offered a second mortgage on another property instcad of the share pledge.
Walton’s email of October 20 suggested closing on the basis of the share pledge “and that after
closing [Jamie] look at whether he wants to exchange that security with the second mortgage we
have offered on 252 Carlton,,.” The next day, October 21, her counsel, Todd Holmes, wrote to
Silverberg’s counsel at McCarthys stating:

We will not agree to either of your “wants”. We have agreed to your request for a pledge
of all 100 common shares. We have offered you a second mortgage instead of a pledge.
We are done. It’s the day of closing.

Following closing, you and Eric can decide whether you wish to exchange the pledge for
a second mortgage on 252 Carlton Street. Norma is listing the property for sale for $3.5
million this week with Colliers, The property has an existing first mortgage with
Equitable Trust with about $1.7 million outstanding under it. We can arrange the second
motigage after closing which offers security superior to the pledge. We await your carly

reply.

[34] In the result, Norma and Ronauld Walton executed a Share Pledge Agreement dated
October 25, 2013 in favour of 231 under which they granted a security interest in the Carport
shares. However, the IAA which the parties had executed, specifically contemplated, in Section
3.5(f), the future exchange of security:

3.5(f) The Purchasers [i.e. the Waltons] shall have the right to substitute other security as
security fot the payment of the Note, provided such substituted security is satisfactory to
the Vendor {i.e. 231] in its sole, subjective and absolute discretion.

{35] The events of default contained in the Share Pledge Agreement included the “due on
sale” provisions in the promissory note accelerating payment of the debt upon the sale of the
Yonge Street Property.

E.2 The November Amending Transaction

[36] On November 5, 2013, Newbould J. had released his decision appointing the Manager
over the Schedule B Properties in which the applicants had invested.

{371 On November 6, Walton emailed Silverberg proposing a change in the payments due
under the SPA:

We are proposing to change the timing of the share escrow for hopefully mutual benefit,
We anticipate we will be quite flush at the beginning of February 2014, We have also
made our own enquiries and are comfortable with the ongoing risk of litigation.”* Hence
we propose to pay you the full $1 million all at once on February 1, 2014, thus delaying

'* That is, the litigation in respect of which 231 had given its indemnity,




93
- Page 10 -

the payment from December 5" to February 1% but paying the full amount on February
1%, Let me know if agreeable and we’ll have the lawyers amend the documents
accordingly.

[38] Shortly thereafter Silverberg was informed by his counsel that an error had occurred in
the statement of adjustments for the October 21 closing and, in fact, an additional $350,000 was
owed to 231 by the Waltons under the SPA. That brought the total amount outstanding for the
Carport shares to $1.35 million. Silverberg asked for payment of the $350,000; he deposed that
Walton advised she would prefer to add the additional $350,000 to the repapered security.
Walton did not tell him that she lacked the money to pay him the additional amount at that
time.*  On this point the following exchange occurred during the cross-examination of
Silverberg:

119. Q. All right, and you say there was no discussion about whether they had the ability
to pay you at that time?

A. No, they had already indicated a strong preference. They were contemplating closing
two properties as I recall. I believe the numbers, if you combine the two, were
somewhere close to 20 million dollars. So they were trying to put off this debt in order to
do those deals, and I, you know, with the expedited payout, was happy to say yes.

120. Q. Was the idea that they had a couple of deals coming up, that they would be flush,
as [ think Ms. Walton puts it in her email to you, and therefore, you could expect the
money down the road?

A. She indicated to me that she was doing...closing deals in the near term, at this time,
November, December, and then, yes, would have...I think the word was “flush” come
early new year,

[39] Silverberg agreed to this proposal, deposing;

I agreed to Ms. Walton’s proposal as it meant relief from the indemnity and recovery of
the entire balance owing within a couple of months rather than a couple of years,

As Silverberg put it on his cross-examination: “I was going to get the...$1,350,000...in about
two months rather than two years”."

[40]  The details of the negotiations which fleshed out the share purchase amending agreement
were as follows. On November 16 Silverberg emailed Walton: *I will agree to the terms
requested below [in the November 6 email] if you will post security in the form of a 1% or 2™
property mortgage that comes due concutrently with the $1 million payment in February”.'® On

" Sitverberg CX, QQ. 106-109.

* Silverberg CX, Q. 130,

16 At that point of time Walton had negotiated a conditional sale of the College Sireet Property which was scheduled
to close at the end of January, 2014,
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November 17 Walton responded: “That would work assuming the mortgage replaced the share
pledge”. Walton proposed putting a second mortgage on property they owned at 252 Carlton,
Silverberg replied:

Mortgage can replace the share pledge. 1don’t know the debt/equity structure of any of
30 & 30A Hazelton, 32 Atlantic or Front and Church but for obvious reasons I like the
dirt. Would any of these work in substitute for Carlton?

[41] Then, in a November 19 email entitled “proposed change to share escrow”, Silverberg
informed Walton that he was prepared to accept a second mortgage on 66 Gerrard as security for
the $1 million owed in February, 2014 subject to his counsel’s “approval on terms and
diligence”. That day Orzech, Silverberg’s lawyer, emailed Walton: “I assume this is not one of
the assets where you have a partner and the partner’s consent is needed for the 2™ charge. What
is the approach with the first lender vis a vis getting or not getting consent for the second mig.”
Walton emailed her lawyer, copying Silverberg’s, the following regarding 66 Gerrard:

Let {Silverberg’s counsel] know that the first morigage lender will likely not consent to
the second so he’ll need to just register the second mortgage knowing that. Also let
[Silverberg’s counsel] know this is not subject to the partnership but is our asset alone.

The property is currently listed for sale with Noah Rechtsman and we anticipate it will be
under conditional contract of sale sometime in the next three weeks, with closing to occur
in February.

[42] On November 20 Silverberg’s counsel informed Walton that they requitred a simple
limited recourse guarantee by the owner of Gerrard Street guaranteeing the liabilities of the
Waltons under the $1 million note with a “plain vanitla collateral mig” securing the obligations
of the guarantor. Walton responded: “Works for me”, subject to her counsel’s comments.

[43] On November 21, Silverberg’s counsel circulated a draft amending agreement, the
purpose of which was “to update the arrangement agreement to: (i) remove the litigation
indemnity; (if) replace the share pledge with the new mortgage/guarantee and (iii) update the
Note language to reflect the Feb 2014 payout; (iv) terminate the share pledge agreement and
related escrow agreement”. As well, counsel sent around a “limited recourse guarantee by
Gerrard Church 2006 Inc.” and proposed sending a collateral charge later that day.

[44] Further discussions ensued, with Silverberg advising his counsel on November 22 that he
had spoken with Walton and had come to the following resolution;

1) if Norma can pay out the $350,000 missing from the closing she will...as soon as the
funds are available (in advance of February 1%

2) we will do a collateral 2 mortgage for $1,350,000 on each of Gerrard and Norma’s
property on College, College has been sold conditionally, and you get the pin etc. from
[Walton’s counsel]

At the same time Silverberg was advised by Walton that the conditional sale of the College
Street Property was scheduled to close on January 31 “assuming it firms up”, with a sale price of
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$8 million and total debt registered against the property of $5.75 million. Silverberg replied that
he had presumed his mortgage on College Street would be a second, and he requested from
Walton information about leases, the first and second morigages, and environmental matters.
Walton provided that information on November 23.

[45] On November 25 Walton’s counsel advised Silverberg’s that the 1027 Yonge Street draft
documents were fine, with the exception of a small change to the proposed amending agreement,

[46] The November Amending Transaction closed on November 26, 2013. It was papered by
231, Carport and the Waltons entering into an Amending Agreement made as of November 17,
2013, signed on November 25 and 26, and stated to be effective as of October 25, 2013, under
which the amount of the Promissory Note was increased to $1.35 million (the “Second Note™)!’.
Section 3.5 of the IAA, which dealt with the security to be given for the outstanding amount, was
amended to read as follows:

To secure the obligations of the Purchasers under the Note, they shall cause Gerrard
Church 2006 Inc, and College Lane Ltd. to respectively deliver a limited recourse
guarantee of the purchaser’s obligations under the Note and each guarantee shall be
secured by a collateral debenture, each in the amount of $1,350,000 on the properties
municipally known as 66 Gerrard Street, Toronto, Ontario and 14 College Street,
‘Toronto, Ontario. ..

As well, section 3 of the Amending Agreement declared the Share Pledge Agreement to be “null
and void, of no further force or effect, and no party thereunder shall have liability to another
party under such agreements following the date hereof. All shares of the Corporation delivered
under such agreement shall be retumed to the Purchasers concurrent with the execution and
delivery of this Agreement.”

[47] The Second Note stated that the entire principal amount would become due and payable
upon the occurrence of any “event of default” as defined in the two collateral debentures, both of
which referred to “events of default” as “such term is defined in the Guarantee”. The
replacement of the First Note by the Second Note and the cancellation of the Share Pledge
Agreement meant that the sale of 1027 Yonge Street by the Waltons would not frigger any
obligation by them to pay 231 the entire amount of the indebtedness prior to February 1, 2014,

[48] Collateral demand debentures were executed by both College Lane Ltd. and Gerrard
Church 2006 Inc. in the amounts of $1.35 million. Charges in that amount were registered on
both properties on November 26, 2013. The consent of the priot mortgagees was not obtained
before registration, but according to Silverberg’s transaction counsel, when they were advised
about the subsequent registrations they raised no issues,

[49]  Walfon provided a December 4, 2013 resolution of the Carport directors approving the
issuance of the October 25, 2013 Second Note for $1.35 million in favour of 231.

7 Executed and delivered on Qctober 25, 2013,
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[50} The Waltons did not pay the remaining $1.35 million under the Share Purchase
Agreement on February 1, 2014, 231 made formal demand on the Second Note on February 6,
2014 and on February 27 informed College Lane Ltd. that it would initiate mortgage
enforcement proceedings unless payment in full was made by February 28, which it was not, A
notice of power of sale was served.

E.3 Subsequent dealings with the Yonge Street Property by Carport/the Waltons

[51] After the closing, Carport changed its name to Roxborough Properties Ltd, By
agreement of purchase and sale dated December 11, 2013, Roxborough agreed to sefl the Yonge
Street Property to Old Stonehenge Urban Properties Inc. for $15 million, an amount reduced on
January 30, 2014 to $14.25 million. After acquiring the Yonge Street Property, Roxborough
registered debt of $12.115 million against title. The sale to Old Stonchenge closed around
February 4, 2014. The debt the Waltons owed to 231 was not satisfied out of the closing
proceeds.

F. Analysis of the “good consideration” issue

[52] The applicants contended that the granting of the collateral charges on the College and
Gerrard Street Properties was not supported by “good consideration” because neither of the
companies which granted the charges had benefited from the November Amending Transaction,
I do not accept that submission.

[53]  The applicants acknowledged, quite properly, that they could not attack the bona fides of
the first, October Transaction. There is no doubt that the October Transaction was an arm’s-
length transaction between two parties for good and valuabie consideration.

[54] The applicants, in effect, wished to draw a line after the Qctober Transaction and to
examine the November Amending Transaction on a stand-alone basis, In my view such an
approach would do violence to the commercial context in which that latter transaction took
place. Any analysis of a transfer or conveyance, such as a mortgage, under the Fraudulent
Conveyances Act must be undertaken by looking at the entire commercial context in which the
impugned transaction arose.

551 In the present case, prior to the closing of the October Transaction the parties had
discussed the possibility of exchanging the share pledge security granted to 231 for a mortgage
on a property owned by the Waltons. That discussion was reduced to a formal contractual
entittement enjoyed by the Waltons, as reflected in Section 3.5(f) of the IAA:

3.5(f) The Purchasers [ie. the Waltons] shall have the right to substitute other security as
security for the payment of the Note, provided such substituted security is satisfactory to
the Vendor [i.e. 231] in its sole, subjective and absolute discretion,

[56] Several issues between the parties arose following the closing of the October Transaction,
As a result, the parties negotiated a multi-faceted amendment to their agreement and the
adequacy of the consideration for the charges must be assessed in light of that entire package of
amendments. Specifically, under the Amending Agreement;



()

(if)

(i)

(iv)

[57]

[58]
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The obligations of the Waltons to 231 increased by $350,000 as a result of the
adjustment error on the October closing;

The Waltons gained greater flexibility in dealing with the acquired Yonge Street
Property because 231 was prepared to untether the obligation to pay the amount under
the Note from the sale of that property;

But, in return for the deferral of the December payment under the Note and the
greater flexibility they gained to deal with the Yonge Street Property, the Waltons
agreed to accelerate the payment of the entire debt, with the Second Nofe requiring
payment in full by February 1, 2014; and,

231 exchanged the security for the outstanding debt from the pledge of the Carport
shares to the two collateral debentures charged against the College and Gerrard Street
Properties. The obligations of the Waltons under the Second Note to pay 231 the debt
of $1.35 million thereby became secured by the collateral debentures granted by the
fwo companies which owned those properties. Looked at another way, 231 released
the security it enjoyed over the Yonge Street Property through the Share Pledge
Agreement in favour of faster repayment of the debt secured by mortgages over the
College and Gerrard Street Propetties.

Silverberg described the effect of the Amending Agreement on 231 as follows:

As a result of the Amending Agreement, 231 Ontario was in no better position than it was
at Closing, The original intention was for 231 Ontario to have received $1.2 million in
cash and a $1 million receivable secured by mortgages and a promissory note bearing a
15 percent annual interest rate. However, because of the error on the Statement of
Adjustments, $350,000 of the $1.2 million that was to have been paid at Closing was now
secured along with the $1 million receivable, The real benefit to 231 Ontario from the
Amending Agreement was the acceleration of the repayment schedule, from two years to
two months,

I agreed to the Amending Agreement because it meant getting paid in two months rather
than two years. I agreed at the same time to change the security over the Walton’s debt
to reflect the parties’ original intention at the time of the IAA of securing that debt with
mortgages.

The grant of the collateral debentures to 231 was linked contractually to the un-impugned

October Transaction - the Waltons exercised the right specifically granted to them under the

TAA to
wholly

exchange security post-closing, They did so by substituting one asset group which they
controlied — the assets owned by College Lane and Gerrard Church 2006 — for another —

the shares of Carport, and they did so as part of an amending agreement in which both sides — the
Waltons and 231 - received benefits.
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[59] Looking at the issue of consideration from a technical point of view, Professor Waddams
has written that “the exchanged act or promise need not, however, be of benefit to the promisor™,
' Nor does FCA s. 3 stipulate that the consideration be exchanged only with the transferor,

[60] But a technical examination of the issue of consideration should not be the starting point.
Instead, the examination of the presence or absence of consideration for any conveyance must be
alive to the commercial realities of the specific context. Here, the owners of the two property-
owing corporations — the Waltons — caused their corporations to grant the charges because they
saw benefit in the November Amending Transaction to the overall portfolio of real estate
companies of which they were the owners and which they were managing as a collective, That is
hardly surprising commercial conduct for a group of closely-held companies directed by
common minds, so the mere fact that the specific entity which granted the mortgage did not
receive a direct benefit is not sufficient reason, in and of itself, to find that no consideration
supported the transaction. To examine the issue of consideration simply at the corporate level of
College Lane and Gerrard Church 2006 would ignore the commercial reality in which the
October and November Amending Transactions took place and, in my view, would result in a
distorted legal analysis.

{611 The applicants’ counter-parties under their investment confracts were the Waltons
personally, While the applicants enjoy rights as shareholders of the Schedule B Companies
which they co-own with the Waltons, the applicants have framed their claims against the
Waltons for recovery in respect of those investments as ones against the Walton’s share of the
“equity” in the Schedule B Companies and against the Walton’s other assets, including their
“equity” in the Schedule C Companies/Properties which they own, Although the applicants are
asserting tracing and constructive trust claims against the Schedule C Companies/Propetties, they
do so, in large part, in order to satisfy their contractual claim against the Waltons, Pui another
way, the applicants did not invest directly in the Schedule C Companies/Properties — they are not
direct creditors of them. Instead, the applicants now attempt to trace some of their investment
funds through the Waltons to the Schedule C Companies/Properties owned by the Waltons. In
those circumstances, the analysis of the exchange of benefits, or consideration, must take into
account how the Waltons were using their “equity” in various companies/properties vis-a-vis
their creditors, rather than focusing exclusively at the lower level of the specific-purpose
corporate vehicles used to hold each property. In the case of the October and November
Amending Transactions, the Waltons simply substituted one un-impugned charge on their
“equity” in certain assets for another charge of equivalent value on othet assets. That does not
strike me as an unfair exchange from the perspective of their non-231 creditors, or one
unsupported by consideration,

[62] Finally, this was not a case where 23] was concerned that the value of the nitial security
it had taken — the pledge of the Carport shares — would be insufficient to cover the Walton’s debt
obligation. 231 was not under-secured following the closing of the October Transaction,

'* S.M. Waddams, The Law of Contracts, Sixth Edition (Toronto: Carswell, 2010), §122.
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deciding later to “trade up”; it was covered adequately by the first security and remained so by
the replacement second security.

f63] In sum, I find that the grant of the collateral debentures to 231 in the November
Amending Transaction was supported by “good consideration” within the meaning of the
Fraudulent Conveyances Act.

[64] That being the case, as Spence J. observed in Cybernefic Exchange, “applying the
concept of fraudulent conveyance to a mor]tgage for valuable consideration from an unrelated

party is an exercise that requires great care”.”” With that admonition in mind, let me turn now to
the issue of intent under the Fraudulent Conveyances Act,

G. The legal principles concerning the issue of intent

[65] The general approach to ascertaining intention in respect of a transfer or conveyance was

sumnarized by Rouleau J., as he then was, in Confe (Executrix and frustee of) v. Alessandro:®

In this type of case it is unusuval to find direct proof of intent to defeat, hinder or delay
creditors. It is more comimon to find evidence of suspicious facts or circumstances from
which the court infers a fraudulent intent.

These suspicious facts or circumstances are sometimes referred to as the “badges of
fraud.” These badges of fraud are evidentiary indicators of fraudulent infent and their
presence can form the prima facie case needed to raise a presumption of fraud. .,

The presence of one or more of the badges of fraud raises the presumption of frand. Once
thete is a presumption, the burden of explaining the circumstantial evidence of fraudulent
intent falls on the parties to the conveyance. The persuasive burden of proof stays with
the plaintiff; it is only the evidentiary burden that shifts to the defendants.

[66] The decision of Anderson J. in Re Fancy®' often is referred to as a classic enumeration of
the badges of fraud. In the 1988 decision of Ricchetti v. Mastrogiovanni this Court dealt with
Re Fancy as follows: '

The law on the subject of fraudulent conveyances is accurately stated by Mr, Justice
Anderson in Re Fancy (1984), 51 C.BR, (N.S.) 29 ...

The plaintiff must prove that the conveyance was made with the intent defined in
that section [i.c. section 2 of the Fraudulent Conveyances Act]. Whether the intent
exists is a question of fact to be determined from all of the circumstances as they
existed at the time of the conveyance. Although the primary burden of proving his

'% Cybernetic Exchange, supra., para. 217,
2% 2002 CanLII 20177 (ON SC), paras. 20-22,
H(1984), 51 CB.R. (N.8.) 29 (Ont, H.C.J.)
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case on a reasonable balance of probabilities remains with the plaintiff, the
existence of one or more of the traditional "badges of fraud" may give rise to an
inference of intent to defraud in the absence of an explanation from the defendant.
In such circumstances there is an onus on the defendant to adduce evidence
showing an absence of fraudulent intent, Where the impugned transaction was, as
here, between close relatives under suspicious circumstances, it is prudent for the
court to require that the debtor’s evidence on bona fides be corroborated by
reliable independent evidence,

The "badges of fraud" referred to by Mr. Justice Anderson are those et [sic] out in Re
Dougmor Really Holdings Ltd,, (1966), 59 D.L.R. (2d) 432:

(1) Secrecy

(2) Generality of Conveyance

(3) Continuance in possession by debtor

{4) Some benefit retained under the settlement to the settlor,

The above passages set out the test to be applied. The badges of fraud alleged by the
plaintiff are established,?

[67] The case law™ has identified the following circumstances as constituting “badges of
fraud” for purposes of ascertaining the intention of a debtor: (i) the transferor has few remaining
assets after the transfer; (ii) the transfer was made to a non-arm’s length person; (iii) there were
actual or potential liabilities facing the transferor, he was insolvent, or he was about to enter
upon a risky undertaking; (iv) the consideration for the transaction was grossly inadequate; (v)
the transferor remained in possession or occupation of the property for his own use after the
transfer; (vi) the deed of transfer contained a self-serving and unusual provision; (vii) the transfer
was effected with unusual haste; or, (viii) the transaction was made in the face of an outstanding
judgment against the debtor. As well, the effect of a transaction on creditors may provide
evidence of the debtor’s intent, For example, if the effect of a conveyance without adequate
consideration is to defeat, hinder or delay creditors, then that effect may well justify an inference
that, in making the conveyance, there was such an intention. The inference can be rebutted by
cogent evidence that there was no such intention, but that the conveyance was made for an
honest purpose.”

2119881 0.3, No. 2569 (H.C.L.}, pp- 4 and 5,

B Conte, supra., para. 43; Boudreaw v. Marler, 2004 CanLIl 19333 (ON CA), para. 70.

¥ See the discussion in Cybernetic Exchange, Inc. v, J.C.N, Equities Ltd., [2003] 0.J. No. 4947 (8.C.].), paras. 211
to 213,
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H. The intention of the transferee, 231

[08] Given my finding that the granting of the two charges to 231 was supported by “good
consideration”, it makes sense to deal first with the intention of the transferee, 231, because if it
is found that the charges were made in good faith to 231 and at the time of the conveyance 231
did not have notice or knowledge of any fraudulent intent of the transferor within the meaning of
FCA s. 2, then 231 would enjoy the benefit of the safe-harbour provisions in FCA s. 3, and the
applicants motion would fail.

[69]  Although applicants’ counsel acknowledged that a finding of “good consideration” would
make it difficult for the applicants to establish that 231 was not a good faith transferee of the
mortgages, the applicants did not concede the issue of good faith or want of notice.

[70] However, in my view the evidence clearly supports a finding that at the time of the
granting of the two collateral debentures on the College and Gerrard Street Properties, 231 was a
good faith transferee without notice or knowledge of any wrongful intention which might have
existed on the part of the Waltons, There was no evidence that 231 knew the Waltons were
acting with the intent to defeat their creditors or that it was wilfully blind to the point of
dishonesty and refusing to ask obvious questions.”

[71]  First, as already discussed, the grant of the collateral debenture charges formed part of the
overall transaction between 231 and the Waltons for the Carport shares and, indirectly, the
Yonge Street Property. That was an arm’s-length commercial real estate transaction supported
by good consideration, with commercial good faith written all over it.

[72]  Second, as to the issue of notice, the evidence disclosed that 231°s principal, Silverberg,
was generally aware of an on-going dispute between the Waltons and Dr. Bernstein. Silverberg
deposed that at the time he had heard about “tensions” in the relationship between Walton and
Dr., Bernstein and he did not want to take a mortgage “in any propetty in which a disgruntled
business partner had an ownership interest”. He therefore instructed his legal counsel to search
title to the Gerrard and College Street properties, which was done on November 20, 2013. He
also arranged for his counsel te conduct various corporate and PPSA4 searches against College
Lane Ltd, and Gerrard Church 2006 Inc., which were done during the last week of November,
2013, Also, section 2(e) of the Amending Agreement specifically amended the SPA to include
the following new section 4.3(e) as a purchaser’s representation and warranty:

Ownership of the Properties. Neither of the Properties is owned directly or indirectly
by Dr. Bernstein Diet & Health Clinics and/or any affiliate of Dr. Bernstein Diet &
Health Clinics, or any natural person who controls directly or indirectly any of Dr,
Bernstein Diet & Health Clinics and/or any affiliate of Dr, Bernstein Diet & Health
Clinics.

* Bank Leu AG v. Gaming Lottery Corp, (2003), 231 D.LR. (4™) 251 (Ont. C.A.), para. 38.
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[73]  Silverberg testified on cross-examination that as part of the November Amending
Transaction he had asked Walton whether she was having a dispute with Dr, Bernstein;

174, Q. And what did she tell you?

A. She told me that they wete having some sort of a partnership dispute, but she
downplayed it as something that would be resolved quite shortly, and also that it didn’t
apply to anything,..any of the properties I was looking at.

175, Q. Did she tell you that there was anything litigation going on between she and Dr,
Bernstein?

A. Never.
176. Q. Did you ask her that question?
A, Tdon’t recall asking specifically.

[74]  On cross-examination Silverberg testified that he learned about the substantial allegations
Dr, Bernstein was making against the Waltons in a December 8, 2013 National Post newspaper
article. Silverberg deposed that he had no knowledge of any possible claim by Dr. Bernstein in
either the College or Gerrard Street Properties until served on December 13, 2013 with the
applicants’ notice of motion secking certificates of litigation and “a blanket charge” over both
propetties, nor did his counsel know about the Bernstein/Walton litigation before the November
amending agreement was signed.?® The applicants’ notice of application was amended on
December 17, 2013 to seek such relief.

[75] That evidence supports a finding that the receipt of the collateral debentures by 231 was
done by it in good faith and without notice of any wrongful intention which the Waltons might
have had, and I so find. 231 had conducted reasonable due diligence in the public records to
ensure the applicants did not have an ownership interest in the properties over which they were
taking security. In other words, whatever the intention of the Waltons might have been, 231
enjoys the protection of FCA s. 3. As a result, the applicants’ motion to invalidate the two
charges must fail,

[76]  Although that is sufficient to dispose of the applicants’ motion, let me continue by stating
that were it necessary to make a specific finding about the intent of the transferors, specifically
Norma Walton, regarding the two collateral debentures granted to 231, T would have found that
Walton did not cause the two companies owned by her husband and herself to grant those
charges “with the intent to defeat, hinder, delay or defraud creditors or other of their just and
lawful actions, suits, debis,..”

" Mr, James Reitan, in his December 10, 2013 affidavit, at paragraph 25, deposed that it was “reasonable to believe
that the $22 million in proceeds diverted from the Schedule “B” Companies have been diverted into the properties
listed at paragraph 22 above”, which included the College and Gerrard Street Properties,
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[77] 1 accept the submission of 231 that the evidence disclosed the Walton’s purpose in
causing the grant of the two charges in exchange for the cancellation of the earlier share pledge
agreement was to unencumber the Yonge Street Property to enable them to complete a profitable
sale. How the Waltons ended up using those sale proceeds does not, in my view, inform the
analysis of the validity of the collateral mortgages taken by 231, As noted, the debt owed to 231
by the Waltons was not paid out of the Yonge Street Property sale proceeds.

[78]  Futher, the applicants conceded the validity of the October Transaction. The evidence
specifically showed that (i) the exchange of security which formed part of the November
Amending Transaction was expressly contemplated by Section 3.5(f) of the IAA, (ii) 231 was
not attempting to remedy a situation of under-securitization, and (iii) 231 simply ended up with
security over assets ultimately controlled by the Waltons which offered equivalent protection as
the initial security taken under the un-impugned October Transaction. Under those
circumstances, it is very difficult to see how the intent by Walton could have changed from the
October Transaction to the November Amending Transaction,

L Suntmary on the applicants’ motion challenging 231’s mortgage security

[79] Tor the reasons sef out above, I dismiss the applicants’ motion for orders that the
mortgages granted fo 231 over the College and Gerrard Street Properties are unenforceable, void
or inoperative as against any interest of the applicants in those properties.

[80] By order made April 2, 2014, 1 approved the sale of 14 College Street and ordered that
“the proceeds for discharge of the third mortgage (estimated at $1,385,000,00) are to be paid on
closing to Schonfeld Inc. in trust” pending further order of the Court, The applicants submitted
that in the event their motion was dismissed, I should direct that the 231 mortgages be
discharged out of the proceeds of sale from the Gerrard Street Property, not College Street,
because the applicants appeared to enjoy a better tracing claim against College Street than they
did against Gerrard Street. 231 did not agree with that alternative submission, contending that
the further running of interest and the incurrence of legal costs might well mean that proceeds
from the sale of both properties would need to be accessed to pay off 231°s morigages.

[81] I am not prepared to vary my order of April 2, 2014. By 10 am. tomorrow, Wednesday,
May 21, 2014, 231 shall submit to Schonfeld Inc., in its capacity as courf-appointed Manager, a
discharge statement for its mortgage as of May 20, 2014 which includes its claim for legal fees,
as well as serve copies of that statement on the applicants and respondents. If any party disputes
the amount claimed, it must serve and file a brief written objection {no more than 3 pages) to my
attention through the Commercial List Office by 10 a.m. on Thursday, May 22, 2014, and T will
conduct an oral, summary hearing to determine the dispute at 1 pan. on Thursday, May 22.
Payment of the 231 mortgage shall first be made out of the proceeds of the sale of 14 College
Street presently in the hands of the Manager, with any shortfall to be paid out of the proceeds of
the sale of 66 Gerrard Street East, the property to which I now turn,
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1II.  DISTRIBUTION OF THE PROCEEDS FROM THE SALE OF THE 66
GERRARD STREET PROPERTY

A. The issues in dispute

[82] By order made December 18, 2013, Newbould J. ordered that the respondents “provide
reasonable advance written notice to the Applicants and the Manager of any dealing with the
following properties, so as to permit the Applicants and/or Manager to seek further relief of this
Court in a timely manner...(xv) 66 Gerrard Street East...(xvii) 14 College Street...out of the
ordinary course of business, including encumbering or selling the properties”.

[83]  OnMarch 21, 2014, Newbould J. amended that portion of his December 18 Order to read
that the respondents “shall not deal with the following properties out of the ordinary course,
including any transactions involving the equity of the legal or beneficial owner of the lands,
without further Order of this Court...(xv) 66 Gerrard Street East...(xvii) 14 College Street...”

[84] Walton sought approval of the sale of the Gerrard Street Property by Gerrard Church
2006 Inc. to Topp Properties Ltd. pursvant to an agreement of purchase and sale accepted
February 7, 2014, The applicants did not oppose the sale itself,

{85} The dispute between the parties concerned the distribution of the $6 million proceeds of
sale. In her April 23, 2014 affidavit Walton deposed that the proceeds would be used to pay off
the first mortgage ($4.1 million), with the second mortgage in favour of 231 discharged upon the
payment to it of the proceeds in the Manager's hands from the sale of the College Street
Property. Standard closing adjustments — property tax arrears, utility arrears, etc., real estate
commission, and vendor’s legal fees and disbursements - would then consume $323,400. Next,
Walton proposed paying $50,000 to trade credifors related to the property, Thereafter she would
look to disburse the balance of about $1.526 million (the “Reinaining Balance™) to satisfy some
of the respondents’ debts, including litigation-related debis,

[86] At the hearing Walton proposed a new distribution of the proceeds. Payments to the first
mortgagee, to trades and for standard closing adjustments would remain the same, but Walton
now proposed to disburse the Remaining Balance of the proceeds as follows:

i) $140,000, as payment to the Manager and its counsel to satisfy an outstanding cost
order against the respondents;

(1)  $60,000, as payment to Cohen Sabsay LLP, counsel for the respondents other than
Walton - $16,000 due for services until the end of April, with the balance for the July
motions;

(iii)  $90,000, as payment to Forese Forensics, a forensic accountant retained by the
respondents — $45,000 billed, but unpaid, with the balance for future work relating to
the July motions;

(iv)  $90,000, as payment to BTY Cost Consultants who have been retained by the
respondents — to cover $20,000 already paid, $37,000 to release prepared cost
consultant reports, with the balance due to BTY some 30 days later;
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(v)  $15,000, which was paid to Intrepid Quantity Surveying; and,

(vi)  $200,000 to Rose and Thistle Properties Ltd. to cover payroll for staff whom Walton
stated were assisting the respondents in preparing for the July motions,

Items (i) through (vi) total $595,500. The balance would be paid to Schonfeld Inc., in trust,
pending further order of this Court. Assuming that the Remaining Balance in fact amounts to
$1.526 million, that would mean a payment fo the Manager, in trust, of about $931,000 (the
“Surplus Trust Payment”).

B, Positions of the parties

[87] The applicants submitted that the March 21 Order was in the nature of a proprietary
injunction granted to preserve an asset in the possession of the respondents which the applicants
contended belonged to them or was subject to a trust in their favour. As a result, the court had to
consider any request by the respondents to use the applicants’ money for the purpose of
attempting to defeat their claim in light of the factors described in Canadian Imperial Bank of
Commerce v. Credit Valley Institute of Business and Technology:

(i) Has the defendant established on the evidence that he has no other assets available to
pay his expenses other than those frozen by the injunction?

(ii) If so, has the defendant shown on the evidence that there are assets caught by the
injunction that are from a source other than the plaintiff, i.e. assets that are subject to a
Mareva injunction, but not a proprietary claim?

(iii) The defendant is entitled to the use of non-proprietary assets frozen by the Mareva
injunction to pay his reasonable living expenses, debts and legal costs. Those assets must
be exhausted before the defendant is entitled to look to the assets subject to the
proprietary claim.

(v)  If the defendant has met the previous three tests and still requires funds for legitimate
living expenses and to fund his defence, the court must balance the competing
interests of the plaintiff in not permitting the defendant to use the plaintiff's money
for his own purposes and of the defendant in ensuring that he has a proper
opporiunity to present his defence before asseis in his name are removed from him
without a trial. In weighing the interests of the parties, it is relevant for the court to
consider the strength of the plaintiff's case, as well as the extent to which the
defendant has put forward an arguable case to rebut the plaintiff's claim,”’

I accept that this is the governing legal framework.

#1 120031 O.). No. 40 (S.C.1.), para. 26, as cited with approval by the Court of Appeal in Waxman v, Waxman, 2007
ONCA 326, paras. 36 and 37,
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[88] While the applicants did not object to the payments to the Manager and its counsel, they
submitted that the respondents had not adduced evidence to support the necessity or quantum of
the other proposed distributions.

{89] The applicants submitted that the respondents had not satisfied the threshold requirement
of establishing, on the evidence, that they lacked other assets from which to pay their legal and
expert expenses. As well, they submitted that Walton had not filed evidence of the amounts
actually owed to her experis needed to obtain the reports upon which she intends to rely at the
July hearing. Finally, they argued that the respondents had not put forward a defence to the
applicants’ claim of fraud against them.

[90] Walton submitted that the respondents required access to funds in order to prepare their
response for the July hearing of the competing motions to expand the relief against the Schedule
C Properties or to enable the respondents to deal more freely with them,

[91] Before considering the specific factors concerning Walton’s requested distributions, let
me voice my frustration at how the court process has unfolded for the proposed sales of both this
property and the one at 65 Front Street East. For both properties Walton seeks court approval of
sales, given the resiraining orders previously made against them. In the ordinary course, the
person seeking court approval of a sale usually comes to Court with all the “I’s dotted and T’s
crossed”, in the sense of an absence of deal-related loose-ends and, as well, files cogent evidence
to support any disputed distributions. Walton has not done that. Although a lawyer, Walton’s
expetience rests in negotiating real estatc deals. It was apparent from her submissions that she
thought court approval could be secured with many loose ends remaining, confident in her ability
to tie them up prior to closing. While that might be the dynamic of a typical private real estate
deal, that is not how a court sales approval process works,

C. Analysis

[92] Turning, then, to the substantive analysis of Walton’s claim for approval of the
distribution of sale proceeds, in my view four factors must be balanced in the analysis.

o | The quantum of the applicants’ claim against 66 Gerrard Sirect East

[93] First, although the applicants are asserting tracing and constructive trust claims against
the Gerrard Street Property, as the evidence presently stands the amount of those claims would
not consume the proceeds of sale remaining after paying the registered encumbrances, standard
closing adjustments and frade claims. As mentioned, the Remaining Balance is estimated at
$1.526 mitlion (recognizing that the proceeds might have to cover part of 231’s outstanding
mottgages), and the amount proposed to be paid to the Manager in trust would be around
$931,000. ‘

[94] The present evidence of the amount of the applicants’ proprietary tracing and
constructive trust claims against the Gerrard Street Property reveals a much smaller sum, The
applicants’ Chief Financial Officer, Mr, James Reitan, deposed that of a $987,165 equity
contribution Dr. Bernstein made to a Schedule B Company, Fraser Properties Corporation, on
July 31, 2012, about $215,000 found its way to the account of 66 Gerrard Street East on August
1, 2012 through the bank account of Rose & Thistle,
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[95] The Inspector did not include in its Fourth Report any narrative report of a tracing
analysis in respect of the Gerrard Street Property. Appendix “B” to the Report showed net
transfers from Rose & Thistle to The Old Apothecary Building (i.e. 66 Gerrard Street East) of
$1.258 million. However, the Inspector did not include 66 Gerrard Street East in ifs more
detailed tracing analysis which used the 53 largest advances made by the applicants to the
Schedule B Companies. Consequently, Reitan’s evidence appears to be the most specific filed to
date about the potential quantum of a tracing/constructive trust claim by the applicants against
the Gerrard Street Property.

[96]  Accordingly, as the evidence presently stands, the amount of the applicants’ proprietary
claim against 66 Gerrard Street East is much less than the Remaining Balance, and much less
than the amount proposed to be paid to the Manager, in frust. To freeze the entire Remaining
Balance would result, in effect, to granting the applicants execution before judgment akin to the
making of a Mareva injunction, As a result, some consideration must be given to Walton’s
request concerning the proposed distributions,

C.2 The lack of an accounting from the respondents

[97] To date the respondents have failed to comply with orders of this Court requiring them to
provide an accounting of monies received from the applicants. The trail starts with the October
25, 2013 order of Newbould J. where, at paragraph 10, he ordered “that the Respondents shall
provide forthwith a full accounting of all monies received, disbursed, owed to and owed from
the Schedule “B” Corporations and The Rose & Thistle Group Lid. since September, 2010 to the
present”,

[98] In her affidavit sworn December 17, 2013, Walton deposed, in response to the applicants’
allegation that she had failed to provide a full accounting, that “I have provided ali
information/documentation to the Recciver/Manager”, and she proceeded to give some details,
concluding: “The Receiver/Manager is in possession and control of all financial documents held
by the Walton Group in relation to the Schedule B Companies, and all documents related to the
Rose and Thistle Group have been provided to him.” In his endorsement made January 20,
2014, Newbould J, rejected Walton’s contention that the respondents had provided a full
accounting. He concluded they had not, and he ordered:

Ms. Walton is to provide the accounting ordered in paragraph 10 of the order of October
25, 2013 no later than January 31, 2014. Delivering records to the Manager is not an
accounting.

[99] Notwithstanding that clear finding and further order by Newbould I., in her notice of
motion dated March 31, 2014, Walton sought an order that the applicants “clarify what is meant
by the term ‘a full accounting of all monies received, disbursed, owed to and owed from
Schedule ‘B’ Corporations and The Rose and Thistle Group Ltd. since September 2010 to the
present’ as found in the October 25, 2013 Order.” In her affidavit of that date Walton deposed:

I have heard the Applicants complain a number of times to the Court that 1 have not
provided an accounting as ordered on October 25, 2013. I have sworn an affidavit
wherein 1 explain what I provided by October 28, 2013 to fulfill this requirement,



108
- Page 25 -

[100] As noted, back on January 31 Newbould J, held that the respondents had not delivered
the ordered accounting and directed them to do so, They have not done so. Moreover, it is not
for the applicants to explain the meaning of an order of this Court; that job falls to the judges of
this Court, When Walton raised this point at a recent hearing before me, I informed her that a
full accounting would involve explaining what had happened to every penny of the money
invested by Dr. Bernstein with the respondents, That has not occurred, and that most serious
failure by the respondents weighs heavily in considering what part, if any, of the net proceeds of
the sale from the Gerrard Street Property should be made available to them for their personal use
ot benefit,

C3 The lack of cogent evidence about the respondents’ curvent assets and liabilities

[101] The respondents have not filed a current statement of their assets or net worth and have
not filed cogent evidence to demonstrate they lack other assets from which to fund their
proposed litigation-related expenses,

[102] The Inspector examined Walton on April 11, 2014, Walton brought no documents to that
examination, although directed to do so by the notice of examination.”® At that time Walton
testified that;

)] She did not have any income which provided her “with a surplus of funds™:?

(i)  The income generated by the Schedule C Properties comprising the Walton Group
which were not subject to the receivership order were generating revenues which fell
short of expenses by about $230,000 per month — income of $370,000 vs. expenses of
$600,000;”

(ili) ~ Walton and her husband use part of that $370,000 rental income stream “to pay for
groceries, children’s hockey expenses, those sorts of things”,*' As well, they use that
income stream to cover the minimum monthly payment requirements on their credit
card debts of about $120,000;*

(iv)  Walton only received income from her activities with the Rose & Thistle Group of
companies;” the law practice of Walton and her husband was not generating
income,*

[103] In her proposed Direction for the sale proceeds, Walton sought payment of $90,000 to
BTY in order to release cost reports. Yet, on her April 11 examination by the Inspector, Walton

% Transcript of the examination of Norma Walton conducted April 11, 2014, Q. 6.
*? Ibid., Q. 12.

* 1Bid., Q. 130.

* Ibid,, Q. 215,

32 Ibid, Q. 211,

3 bid , Q. 227.

* Ibid., Q.233.
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testified that the respondents required $37,000 to pay BTY so that 20 cost reports would be
released.® Walton undertook to produce the invoices from Intrepid and BTY with respect to the
quantity surveying and cost consulting work they were performing,®® At the start of the May 16
hearing I asked counsel for the Inspector whether Walton had complied with that undertaking; he
advised that she had not. That prompted Walton, over the lunch break, to bring some invoices to
Court for filing. While I accepted the invoices, I expressed frustration over that course of
conduct. Walton explained she thought she had 60 days from my earlier scheduling order to
answer undertakings which meant, in her mind, that she did not have to produce those invoices to
support her May 16 request for the release of funds to pay them. With respect, that was not a
reasonable position for a trained lawyer to take. Courts operate on a very simple, common sense
basis: if a party requests court approval for the release of funds to pay certain accounts, the
requesting party has to file evidence that those accounts in fact exist and are due for payment,
With respect, that principle should have been self-evident to a trained lawyer, and I do not accept
Walton’s explanation for failing to provide those invoices earlier.

Cd4d Procedural fairness

[104] The final factor involves procedural fairness. As set out in my May 2, 2014 Reasons, the
hearing in mid-July involves issues of great importance fo both parties. On their part, the
applicants’ motion seeks: (i) leave to issue the Fresh as Amended Notice of Application; (ii) the
cancellation of the respondents’ shares in certain Schedule B companies; (iii) declarations of
trust interests in Schedule C Properties and 44 Park Lane Circle, the Walton’s residence; and,
(iv) the appointment of Schonfeld Inc. as Manager for the purposes of selling 44 Park Lane
Circle and the Schedule C Properties. On her part Walton, supported by the other respondents,
will seek to set aside the March 21, 2014 Properties Freezing Order or to remove several
properties from the ambit of that order, and will seek authorization from the Court to sell certain
of the Schedule C Properties.

[105] Walton submitted that she required access to some of the Remaining Balance from the
sale of 66 Gerrard Street East to fund the work necessary to present her case at the July hearings.

C.5 Conclusion

[106] Walton's failure fo comply with this Cowt’s order to provide a full accounting, her
failure to provide a current net worth statement, and her failure to comply with undertakings
concerning documents necessary to support her distribution claims weigh heavily against her.
On the other hand, the determination of the issues at the mid-July hearings will significantly
affect the rights of both parties and the estimated Remaining Balance and Surptus Trust Payment
appear to exceed the amount of the tracing/constructive trust claim of the applicants against this
property. As a result, I am persuaded that procedural fairness dictates the release of some funds
to enable Walton and the other respondents to prepare for the important July hearing, however I
intend to impose certain terms,

B Ibid, Q. 192.
*® Ibid., Q. 194,



110
- Page 27 -

{107} T authorize the sale by Gerrard Church 2006 Inc. to Topp Properties Ltd, pursuant to an
agreement of purchase and sale accepted February 7, 2014 for the gross sales price of $6 million,
subject to the following terms and conditions:

(i) The sale proceeds shall be paid and applied in the following order:

a.

Payment in full of the first mortgage and the balance due fo the second
mortgagee, 231, if any shortfall existed in respect of the College Street Property
Funds;

Payments for adjustments for property taxes, standard amounts in the statements
of adjustments, and vendor’s legal fees of up to $120,000;

Payment of realty commissions to Cushman Wakefield LePage of up to $203,400;
Payments to property-specific creditors, suppliers and trades of up to $50,000;

Payment of $90,000 to Schonfeld Associates Inc. and $50,000 to its counsel,
Goodmans LLP;

Payment of $60,000 to Cohen Sabsay LLP;

Payment of $90,000 directly to Froese Forensics;

Payment of $90,000 directly to BTY Cost Consultants;
Payment of $15,000 directly to Intrepid Quantity Surveying;

I am not prepared to authorize payment of $200,000 to Rose and Thistle
Properties Ltd. given the absence of any supporting documentation;

The balance of the sale proceeds must be paid on closing to the Manager,
Schonfeld Inc., to be held in trust pending further order of this Court; and,

(i) I will not entertain any further request by the respondents for the release of funds
prior to the July hearings. The respondents had ample opportunity to put their best
foot forward on this motion; they did not do so. Given the frailty of the evidence they
filed on this motion, the order now made is quite generous to the respondents and
they will have to make do with the amounts which they have requested for their
counsel and experts.

IV.  DISTRIBUTION OF THE PROCEEDS OF THE SALE OF 65 FRONT STREET

EAST

A. The remaining issues and the positions of the parties

[108] By order made January 27, 2014, Wilton-Siegel J. ordered that “the Walton Group and
Front Church Properties Limited be permitted to negotiate an offer acceptable to them fo
complete the sale of 65 Front Street East in accordance with the details and price range set out in
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paragraphs 9 to 12 of the Affidavit of Mark Goldberg sworn January 27, 2014” and that “the
proceeds of any sale be paid as directed by the further order of this Court”.

[109] Newbould J. ordered, on March 21, 2014, that “the proceeds from the sale of the property
at 65 Front Street East, net of items 1-5, 7 and 8 on the attached Direction, be remiited to
Schonfeld Inc, to be held pending further Order of this Court or written agreement of the
Manager”, One of the items ordered paid — Item 4 — was to “pay to CRA the amount to
discharge their HST lien ($203,000 est,)”.

[110] Both parties subsequently sought to vary the list of authotized distributions identified in
the March 21 Order. After further discussions the parties came close to reaching agreement on a
list of sale proceeds distributions, but could not agree on the treatment of the CRA HST lien
claim, Walton wanted that lien claim paid from the sale proceeds; the applicants wanted
$274,500 from the sale proceeds to be paid to the Manager to be held in trust pending a
determination of the priority of CRA’s lien claim.

[111] On May 1, 2014, counsel for the CRA advised that it would discharge its lien should a
closing of the sale of 65 Front Street East occur, but CRA reserved the right to file a proof of
claim with the Manager should the Court approve a claims process in respect of the sales
proceeds.

[112] Walton filed a May 15 affidavit which attached signed settlements with all but one
construction lien claimants. That one, Abaco Glass, objected to any compromise of its claim
while some other lien claimants received payment in full.

[113] Further, Collins Barrow (Toronto) Limited, the court-appointed receiver over Global
Mills Inc., the title holder of 1450 Don Mills Road, filed an affidavit explaining that it had filed a
notice on title of a $361,750 claim against the property because Walton had deposed she had
diverted that amount out of an advance by lenders to Global Mills to the Front Street Property.
Collins Barrow stated that:

[T]he veracity and legitimacy of the lien claims that have been registered on the Front
Street East property have also not been proven, including whether or not the alleged
amounts are accurate, that the services alleged to be provided were for the property in
question and whether or not there may be issues with holdback and if the owner of the
said property is liable only for deficiency in holdback as opposed to the total amount of
the lien claim. In general, there has been no evidence provided by Ms, Walton as to the
legitimacy of the lien claims, the purporied deficiency to pay the Global Mills claim to
Schonfeld Inc., and payout or any issues whatsoever except for her own bald statements.

B. Analysis

f114] Under the proposed sale, gross proceeds would amount io $10 million. Payments of the
first mortgage ($5,887,500), sccond mortgage ($2,720,000), outstanding property taxes
($190,000), standard adjustments ($150,000) and vendor’s legal fees ($30,000) would total
$8,977,500 (collectively the “Primary Payments™), leaving a Remaining Balance of $1,022,500.
Against that Remaining Balance are the following claims totaling $1,489,100 consisting of*
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()  CRA HST lien claim: $274,500;

(i)  Settled construction lien claims: $454,260;

(iil)  Unsettled consiruction lien claim: $49,420;

(iv)  Collins Barrow Receiver’s notice of claim: $361,750;

(v)  Commission payment to Cushman Wakefield LePage: $349,170 (although Walton
thought she could further negotiate the amount),

(collectively the “Secondary Payments”). A shortfall therefore exists.

[115] The applicants opposed the direct payment to CRA sought by Walton, and CRA was
content to lift its lien in order to facilitate the closing, leaving the adjudication of its claim to part
of the sales proceeds to another day. While in Trang v. Nguyern®’ the Court of Appeal rejected
the argument that sections 223(5)(b) and 223(6) of the Income Tax Act created a charge on land
within the meaning of section 93(3) of the Land Tiiles Act, that Court observed that arguments
had not been made on all aspects of the priority-creation language contained in IT4 ss. 223(b).
Notwithstanding the HST lien claimant’s willingness to defer that issue to a later day, Walton
wanted the CRA claim paid.

[116] While most construction lien claimants were prepared to settle with Walton, a court-
appointed receiver, Collins Barrow, opposed any payment out fo those claimants absent a
determination of the validity of their claims,

[117] Given that the claims asserted against or in respect of the 65 Front Street East property
exceed the gross sales price and given the dispute amongst claimants about the validity of certain
claims to the Remaining Balance, I am prepared to authorize the proposed sale of 65 Front Street
East property, but only on the basis that the Primary Payments, as defined above, are paid on
closing out of the sale proceeds, with the entire Remaining Balance to be paid to the Manager,
Schonfeld Inc., to be held in trust pending the conduct of a claims process by those seeking
Secondary Payments, and the Remaining Balance would stand in the place of the property to
satisfy any such claims.

[118] If the respondents wish to close on that basis, they may submit a formal approval and
vesting order to that effect, approved as to form and content by all affected parties, to my
attention for signature. I will not entertain any further “re-negotiated distribution deals” unless
they are accompanied by a comprehensive formal order with signed consents from all affected
parties.

372012 ONCA 885.
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V. Summary

[119] By way of summary, I dispose of the three motions before me as follows:

() I dismiss the applicants’ motion to invalidate the security held by 231, and T direct
payments to satisfy that security in accordance with paragraph 81 above;

(i) I authorize the sale of the property at 66 Gerrard Street East with the payment out of
the sales proceeds in accordance with paragraph 107 above; and,

(iif) I authorize the sale of the property at 65 Front Street East with the payment out of the
sales proceeds in accordance with paragraphs 117 and 118 above,

/C ) ~»w~4

DMBI

Date: May 20, 2014
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Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]
THE HONOURABLE ) Tuesday, the 20th
) L

D.M. JUSTICE BROWN ) day of May, 2014
BETWEEE?V

: |

DBDC SPADINA LTD.

AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS ILISTED ON SCHEDULE B
HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
' BOUND BY RESULT

ORDER

THIS MOTION brought by the Respondents for an order varying the Orders of this Court
dated December 18, 2013, Jamuary 27 and March 21, 2014 in respect of the propeity known
municipally as 65 Front Street East, Toronto, Ontario (the ‘“Property’”) and vesting in the
Purchaser, 2410077 Ontario Ltd., the right, title and interest in the Property currently held by the
Vendor Front Chur;:h Properties Limited (the “Vendor™) was heard this day at 330 University

Avenue, Toronto, Ontario.
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ON READING the motiqn records of the Respondent Norma Walton returnable April 1, 2014
and April 29, 2014, the Affidavit of Ken Froese sworn April 28, 2014, the two Affidavits of the |
Respondent Norma Walton sworn May 5, 2014; the responding motion records of the Appﬁcants
returnable April 1, 2014 and April 29, 2014 of the Aiaplicants’ Compendium and Supplementary
Compendium,; the Inspector’s Report dated April 23, 2014, the updated Inspector’s Report dated

May 5, 2014;

ON READING the materials and hearing ﬁom the Respondent Norma Walton, counsel for the
other Respondents, counsel for the Applicants, counsel for the Manager and (;ounSel for certain
other interested parties, but not counsel for Cushman & Wakefield 1.td., and reviewing
correspondence from counsel for Her Majesty the Queen in Right of Canada as Represented by
the Minister of National Revenue (“CRA”), and upon Cushman & Wakefield Ltd. not having

been given notice of this motion and therefore not having had a chance to appear;

1. THIS COURT ORDERS that the timme for service of the notic_es of motion and motion

records is hereby abridged, as necessary, so that this motion is properly returnable today.

2. THIS COURT ORDERS that the Order of the Honourable Mr. Justice Newbould made
March 21, 2014 is hereby varied to provide that the sale proceeds from the sale of 65 Front Street

East, Toronto, Ontario will be paid in accordance with this Order.

3. THIS COURT ORDERS that the Vendor shall, from the sale proceeds of 65 Front Street

East, make the following payments upon closing (the “Primary Payments™):



(a).

(b)

©

(d)

(e
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Apply a credit in the approximate amount of §5,887,500 to the purchase price of
the Property in favour of the Purchaser in respect of the assumption of the first
mortgage registered on the Property in favour of Alterna Savings by the

Purchaser;

Payment of the second mortgage registered on the Property in favour of 368230
Ontario Limited in the amount of principal, interest and $85,000 plus HST in

legal fees, being the approximate amount of $2,720,000;

Payment of property taxes in arrears for 2013 and adjustments for 2014 property

taxes in the approximate amount of $190,000;

Standard closing adjustments in the statement of adjustments in the approximate

amount of $150,000; and

The vendor’s legal fees of $30,000 plus HST,

4, THIS COURT ORDERS that the remaining balance from the sale proceeds of the

Property be paid to and be held in trust by Goodmans LLP in trust, being counsel to Schonfeld

Inc. in its capacity as Manager.

5. THIS COURT ORDERS AND DECLARES that after the Primary Payments are

satisfied, upon Closing of sale of the Property, all of the Vendor's right, title and interest in and

to the Property shall vest absolutely in the Purchaser, free and clear of and from any and all

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or

deemed trusts (whether coniractual, statutory, or otherwise), liens, executions, levies, charges, or

other financial or monetary claims, whether or not they have attached or been perfected,

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims")
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including: (i) the lien in favour of Canada Revenue Agency registered against the Property; (ii)
the construction lien claims registered against the Property; (iif) the notice of claim registered by
Collinsg Barrow (Toronto) Liﬁ)ited; the court appointed Receiver of Global Mills Inc.,; {iv) the
Commission payment due to Cushman & Wakefield Ltd. (the “Secondary Payments™) and for
greater certainty, this Court orders that all of the Secondary Payments affecting or relating to the

Property are hereby expunged and discharged as against the Property.

6. THIS COURT ORDERS that upon the registration in the Land Registry Office for the
City of Toronto of a Transfer/Deed of Land in the form prescribed by the Land Regz’&tmtion
Reform Aci duly executed by the Vendor of a Vendor’s Certificate in the form prescribed by the
Land Titles Act and/or the Land Registration Reform Act, the Land Registrar 1s hereby directed to
enter the Purchaser as the owner of the subject real propérty identified in Schedule B hereto (the
“Real Property”) in fee simple, and is hereby directed to delete and expunge from title to the

Real Property all of the Claims listed in Schedule C hereto.

7. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds from the sale of the Property shall stand in the place and stead of the
Property, and that from and after the delivery of the Vendor’s Certificate all Claims shall attach
to the net proceeds from the sale of the Property with the same priority as they ﬁad with respect
to the Property immediately prior to the sale, as if the Property had not been sold and remained
in the possession or control of the person having that possession or control immediately prior to

the sale,

8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld
Inc. in its capacity as Manager in these proceedings, will bring a motion for approval of an Order

~of this Court approving a Claims Process to determine the validity, quantum and priority of the
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Secondary Payments and any claims of the Applicants that the Court may order in respect of the

Property.

Q. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order énd to assist the Manager and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and te provide such assistance to the'Maﬁager, as an officer of this
Court, as may be necessary Vor desirable to give effect to this Order or to assist the Manager and

its agents in carrying out the terms of this Order.

JUN G & 20%
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Schedule A — Form of Vendor’s Certificate

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

)
)
)

BETWEEN:

' DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

i

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
- GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B
HERETO '
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT :

VENDOR’S CERTIFICATE
RECITALS
A.  Pursuant to an Order of the Honourable Mr. Justice Brown of the Ontario Superior Court

of Justice (the "Court") dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in

its capacity as the Court appointed Manager in these proceedings (the "Manager") the remaining
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balance from the sale proceeds from the sale of 65 Front Street East (the “Property”) after the
Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement,
THE VENDOR CERTIFIES the following:

1. The Vendor has paid to the Manager the remaining balance from the sale proceeds from

sale of the Property after the Primary Payments were made; and

2. This Certificate was delivered by the Vendor at [TIME] on [DATE].

FRIEDMAN & ASSOCIATES LLP as
Vendor’s lawyer

Per:

Name:
Title:
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Schedule B - Property

The real property located at 65 Front Street East, Toronto, Ontario
PIN 21400 — 0089 1T

PART WALKS AND GARDENS PLAN 5A TORONTO; PART STRIP OF LAND BETWEEN WATERS
EDGE AND TOP OF BANK PLAN 5A TORONTO; PART LOT 30 SOUTHSIDE FRONT STREET EAST
PLAN SA TORONTO AS IN CA570607; SUBJECT TO CT273443; CITY OF TORONTO

65 FRONT STE

TORONTO
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Schedule C — Claims to be deleted and expunged from title to Real Property

() CRA HST hen claim Registration Number AT3488865;

(b) Construction lien claims including but not limited to Registration Numbers:

@

(i)
(iii)
(iv)
)
(vi)
(vii)
(i)
(ix)
)
(xi)
(xii)
(xiif)
(x1v)
(xv)
(xvi)
(xvii)
(xviii)

(xix)

AT3557508 Laser Heating and Air Conditioning Inc.;
AT3557855 Net Drywall & Acoustics Litd.;
AT3561737 Roofing Medics Lid.;

AT3563233 Blue Air Mechanical Inc.;

AT3565588 Gentry Environmental Systems Ltd.;
AT3565641 Abaco Glass Inc.;

AT3566416 Maxguard Alarm and Security Company Ltd.;
AT3566462 Net Drywall & Acoustics Ltd.;
AT3567140 Ample Eleciric Inc.;

AT3567258 1771105 Ontario Inc.;

AT3567558 G-Line Sun Control Inc.;

AT3567578 Kerestely, Zoltan;

AT3568362 WBA. Architects and Engineers Iné.;
AT3568578 Engcon Construction;

AT3570270 Carcol Lid;

AT3570298 Caiquan Construction Co.;

AT3572541 Memme Joseph,

AT3573033 World Electric;

AT3573412 MediGroup Incorporated,

(¢)  Collins Barrow Receiver’s notice of claim Registration Number AT3574922; and.

(d) Commission payment to Cushman Wakefield LePage.
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Schedule D — Permitted Encumbrances, Fasements and Restrictive Covenants
related to the Real Property

(umaffected by the Vendor’s Certificate)
Purchaser is assuming the first mortgage registered by Alterna Savings pursuant to Registration

Numbers AT1262430 and AT1961238 and AT2711991

Vendor is paying out and discharging the second mortgage registered by 368230 Ontario
Limited, Registration Number AT2959596
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Court File No. CV-13-10280-00CL

ONTARIO SUPERIOR
COURT OF JUSTICE

[COMMERCIAL LIST]
Proceeding commenced at:

TORONTO

ORDER

NORMA WALTON
30 Hazelton Avenue
Toronto, Ontario M5R 2E2

Tel: (416) 489-9790 x103
Fax: (416) 489-9973
nwalton(@roseandthistle.ca

Respondent
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Court File No. CV-13-10280-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MR. ) FRIDAY, THE 18"
JUSTICE D. M. BROWN )
<‘ ) DAY OF JULY, 2014

BETWEEN:

DBDC SPADINA LTD.,
; and TH SE CORPORATIONS LISTED ON SCHEDULE “A” HERETO

Applicants
-and -

i’; ‘ NORMA WALTON RONAULD WALTON, THE ROSE & THISTLE GROUP
s LTD, and EGLINTON CASTLE INC.
Respondents

-and -

THOSE CORPORATIONS LISTED IN SCHEDULE “B” HERETO, TO BE
BOUND BY THE RESULT

CLAIMS PROCEDURE ORDER
(65 Front Street East)

THIS MOTION, made by Schonfeld Inc. in its capacity as the Court-appointed manager
(the “Manager”) of certain companies listed in Schedule “B” to the Order of Justice Newbould
dated November 5, 2013 (the “Companies™) together with the real estate properties owned by
the Companies (the “Properties”), as amended by Order of Justice Newbould dated January 16,
2014, for a Claims Procedure Order to govern the claims process directed by the Order of

Brown, J. dated May 20, 2014 with respect to the proceeds from the sale of the property
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municipally known as 65 Front Street East was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Motion, the Fourteenth Report of the Manager dated July

15,2014, and on hearing the submissions of counsel for the Manager and , and no one

appearing for any other person on the service hst:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record filed in support of this Motion be and it is hereby abridged such that the Motion is

properly returnable today and hereby dispenses with further service thereof,

DEFINITIONS
2. The following terms shall have the following meanings ascribed thereto:
(a) “Business Day” means a day, other than a Saturday or a Sunday, on which banks

(b)

are generally open for business in Toronto, Ontario;

“Claim” means any right of any Secondary Payment Claimant against the Debtor
in connection with any indebtedness, liability or obligation of any kind of the
Debtor, whether liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, present, future, known,
or unknown, by guarantee, surety or otherwise and whether or not such right is
executory in nature, including the right or ability of any Secondary Payment
Claimant to advance a claim for contribution or indemnity or otherwise with
respect to any matter, action, cause or chose in action, and including any
indebtedness, liability or obligation of any kind arising out of the restructuring,
termination, repudiation or disclaimer of any lease, contract, employment
agrecment or other agreement (each a “Claim”, and collectively, the “Claims”),
provided such Claim relates to a Secondary Payment Claim of the Secondary
Payment Claimant;



(d)

(e)

(D
(€)
(h)
M
)

(k)

)

(m)
(n)

(0)

129
-3.
“Claimant” means any Secondary Payment Claimant asserting a Claim;

“Claims Bar Date” means 4.00 p.m. (Toronto Time) on the date that is 30 days
from the date of this Order, or such later date as may be ordered by the Court;

“Claims Process” means the process for the purposes of determining Claims of
Creditors of the Debtor against the Debtor commenced and conducted by the

Manager in accordance with the terms of this Order;

“Companies” shall have the meaning ascribed to such term in the recitals hereto;
“Court” means the Ontario Superior Court of Justice;

“Creditor” means any Secondary Payment Claimant having a Proven Claim;
“Debtor” means Front Church Properties Limited;

“Debtor Property” means the property known municipally as 65 Front Street

East, Toronto, Ontario;

“Dispute Notice” means a wriiten notice to the Manager, in substantially the form
attached as Schedule “H* hereto, delivered to the Manager by a Claimant who has
received a Notice of Disallowance, of its intention to dispute such Notice of

Disallowance and provide further evidence to support its claim;

“Instruction Letter” means the instruction letter to Claimants, in substantially

the form attached as Schedule “E” hereto;
“Manager” shall have the meaning ascribed to such term in the recitals hereto;
“May 20 Order” means the Order of Justice D.M. Brown dated May 20, 2014;

“Notice of Disallowance” means the notice, in substantially the form attached as
Schedule “G” hereto, advising a Claimant that the Manager has revised or

rejected all or part of such Claimant’s Claim set out in the Proof of Claim;
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“Notice to Creditors” means the notice to Creditors in substantially the form

attached as Schedule “D” hereto;

“Person” means any individual, partnership, joint venture, trust, corporation,
unincorporated organization, government or agency or instrumentality thereof, or

any other juridical entity howsoever designated or constituted;

“Proof of Claim” means the form of Proof of Claim in substantially the form

attached as Schedule “F” hereto;

“Proof of Claim Docnment Package” means a document package that includes a
copy of the Notice to Creditors, the Instruction Letter, a Proof of Claim, and such

other materials as the Manager may consider appropriate or desirable;
“Properties” shall have the meaning ascribed to such term in the recitals hereto;

“Proven Claim” means the amount, status and/or priority of a Claim of a Creditor
against the Debtor as finally accepted and determined in accordance with the

provisions of this Order;

“Remaining Sale Proceeds” means the remaining sale proceeds of the Debtor
Property following the payment of the Primary Payments (as defined in the May
20 Order) paid to the Manager and held in trust by Goodmans LLP in the amount
of $861,236.17 (together with any interest earned thereon);

“Secondary Payment Claims” means those claims set out in Schedule “C”

hereto and identified in Schedule “C” of the May 20 Order,

“Secondary Payment Claimant” means any Person asserting a Secondary

Payment Claim.

MANAGER’S ROLE

3. THIS COURT ORDERS that the Manager, in addition to its rights and obligations under
the Order of Justice Newbould dated November 5, 2013, as supplemented, amended or
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varied from time to time, and the May 20 Order, is hereby directed and empowered to

take such other actions and fulfill such other roles as are authorized by this Order,

4, THIS COURT ORDERS that the rights and protection of the Manager under the Order of
Justice Newbould dated November 5, 2013 shall apply mutatis mutandis to the Manager
in connection with taking such actions and fulfilling such roles as are authorized by this

Order.
COMMENCEMENT OF THE CLAIMS PROCESS

5. THIS COURT ORDERS that the Manager is hereby authorized and directed to
commence and conduct the Claims Process in respect of the Debtor, and the Manager
shall commence and conduct such Claims Process in accordance with the terms of this
Order. For greater certainty, the Manager has no further obligations with respect to the
Debtor or the Debtor Property

NOTICE TO CREDITORS
6. THIS COURT ORDERS that:

(a)  within three (3) Business Days of this Order, the Manager shall post a copy of the
Proof of Claim Document Package on http://www.schonfeldine.com and deliver
on behalf of the Debtor to each of the Secondary Payment Claimants (for which it

has an address) a copy of the Proof of Claim Document Package; and

(b)  the Manager shall, provided such request is received prior to the Claims Bar Date,
deliver as soon as reasonably possible following receipt of a request, a copy of the
Proof of Claim Document Package to any Person claiming to be a Creditor of the

Debtor and requesting such material.

CREDITORS’ CLAIMS

7. THIS COURT ORDERS that Proofs of Claim shall be filed with the Manager and that
any Creditor that does not file a Proof of Claim in respect of all of its Claims as provided

for herein such that such Proof of Claim is received by the Manager on or before the

EE " P
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Claims Bar Date shall be and is hercby forever barred from making or enforcing any

Claim against the Remaining Sale Proceeds.

DETERMINATION OF CLAIMS

THIS COURT ORDERS that the amount and status of every Claim of a Creditor as
finally determined in accordance with this Order, including any determination as to the
nature, amount, value, priority or validity of any Claim shall be final for all purposes,
including without limitation for any distribution made to Creditors of the Debtor pursuant

to further Order of the Court.

PROOFS OF CLAIM

9.

THIS COURT ORDERS that:

(a) the Manager may, where it is satisfied that a Claim has been adequately proven,
waive strict compliance with the requirements of this Order as to completion and

execution of Proofs of Claim; and

(b} any Claims denominated in any currency other than Canadian dollars shall, for the
purposes of this Order and the Claims Process, be converted to, and constitute
obligations in, Canadian dollars, such calculation to be effected by the Manager

using the Bank of Canada noon spot rate as at the Claims Bar Date.

REVIEW OF PROOFS OF CLAIM

10.

THIS COURT ORDERS that the Manager shall review all Proofs of Claim filed on or
before the Claims Bar Date and shall accept or disallow (in whole or in part) the amount,
status and/or priority of the Claim set out therein. At any time, the Manager may request
additional information with respect to the Claim, and may request that the Creditor file a
revised Proof of Claim. The Manager shall notify each Claimant who has delivered a
Proof of Claim by the Claims Bar Date as to whether such Claim has been revised or

rejected, and the reasons therefor, by sending a Notice of Disallowance.
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11.  THIS COURT ORDERS that, where a Claim has been accepted by the Manager as a
Proven Claim, such Claim shall constitute such Creditor’s Proven Claim for all purposes,
including for the purposes of distribution by the Manager pursuant to further Order of the
Court.

12.  THIS COURT ORDERS that, where a Claim has been disallowed (in whole or in part),
the disallowed Claim (or disallowed portion thereof) shall not be a Proven Claim unless
the Claimant has disputed the disallowance and proven the disallowed Claim (or portion

thereof) in accordance with paragraphs 13 to 17 of this Order.

DISPUTE NOTICE

13, THIS COURT ORDERS that any Claimant who intends to dispute a Notice of
Disallowance shall file a Dispute Notice with the Manager as soon as reasonably possible
but in any event such that such Dispute Notice shall be received by the Manager on or
before 4:00 p.m. (Toronto Time) on the day that is fourteen (14) days after the Manager
sends the Notice of Disallowance in accordance with paragraph 20 of this Order. The
filing of a Dispute Notice with the Manager within the time set out in this paragraph shall
constitute an application to have the amount or status of such Claim determined as set out

in paragraphs 15 to 17 of this Order.

14.  THIS COURT ORDERS that where a Claimant that receives a Notice of Disallowance
fails to file a Dispute Notice with the Manager within the time limit set out in paragraph
13 of this Order, the amount and status of such Claimant’s Claim shall be deemed to be
as set out in the Notice of Disallowance and such amount and status, if any, shall

constitute such Claimant’s Proven Claim.

RESOLUTION OF CLAIMS

15, THIS COURT ORDERS that as soon as practicable after the delivery of the Dispute
Notice to the Manager, the Claimant and the Manager shall attempt to resolve and settle

the Claimant’s Claim,
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THIS COURT ORDERS that in the event that the dispute between the Claimant and the
Manager is not settled within a time period or in a manner satisfactory to the Manager,

the Manager may bring the dispute before the Court for determination.

THIS COURT ORDERS that the determination of a Claim by the Court shall be final and
binding for all purposes.

NOTICE OF TRANSFEREES

18.

THIS COURT ORDERS that if, after May 20, 2014, the holder of a Claim on May 20,
2014, or any subsequent holder of the whole of a Claim, transfers or assigns the whole of
such Claim to another Person, neither the Debtor nor the Manager shall be obligated to
give notice to or to otherwise deal with a transferee or assignee of a Claim as the
Claimant in respect thereof unless and until actual notice of transfer or assignment,
together with satisfactory evidence of such transfer or assignment, shall have been
received by the Manager, at least five (5) Business Days prior to any distribution by the
Manager pursvant to a further Order of the Court, and thereafter such transferee or
assignee shall for the purposes hereof constitute the “Creditor” in respect of such Claim.
Any such transferee or assighee of a Claim, and such Claim, shall be bound by any
notices given or steps taken in respect of such Claim in accordance with this Order prior

to receipt by the Manager of satisfactory evidence of such transfer or assignment,

DISTRIBUTION

19.

THIS COURT ORDERS that the distribution to Creditors of any funds held by the
Manager in respect of the sale of the Debtor Property shall be subject to further Order(s)
of the Court. The Manager shall seek such Order(s) by way of motion on notice to the
Applicants, Respondents and the Secondary Payment Claimants,

SERVICE AND NOTICE

20.

THIS COURT ORDERS that the Manager shall be at liberty to deliver the Proof of
Claim Document Package, and any letters, notices or other documents to Creditors,

Claimants or other interested Persons, by forwarding true copies thereof by prepaid

T
TR
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ordinary mail, courier, personal delivery or electronic or digital transmission to such
Persons at the address as last shown on the records of the Debtor and that any such
service or notice by courier, personal delivery or electronic or digital transmission shall
be deemed to be received on the next Business Day following the date of forwarding

thereof, or if sent by mail, on the second Business Day after mailing,

THIS COURT ORDERS that any noticé or other communication (including, without
limitation, Proofs of Claim and Dispute Notices) to be given under this Order by a
Claimant or a Creditor to the Manager shall be in writing in substantially the form, if any,
provided for in this Order and will be sufficiently given only if given by prepaid ordinary

mail, courier, personal delivery or electronic or digital transmission addressed to:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MS5H 257

Attention; Brian Empey / Mark Dunn

Telephone:  416-597-4194 / 416-849-6895

E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234

Any such notice or other communication by a Claimant or Creditor shall be deemed
received only upon actual receipt thereof by the Manager during normal business hours

on a Business Day.
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MANAGER’S ACCOUNTS

22,

THIS COURT ORDERS that expenditures or liability which shall properly be made or
incurred by the Manager in connection with the Claims Process and this Claims
Procedure Order, including the fees and disbursements of the Manager and the fees and
disbursements of its legal counsel, incurred at the standard rates and charges of the
Manager and its counsel, calculated based on a reasonable allocation of the Manager’s
overall expenditures and liability as approved by the Court in these proceedings, shall
rank as a first charge on the Remaining Sale Proceeds in priority to all security interests,
trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person,
provided that nothing herein shall affect any right of the Applicants, Respondents or
Secondary Payment Claimants to object to the quantum or allocation of the Manager’s
expenditures and liabilities in respect of the Remaining Sale Proceeds on notice to the

Manager.

MISCELLANEOUS

23,

24,

6348714

THIS COURT ORDERS that nothing in this Claims Procedure Order shall be taken to
determine the priorities between the claims made in the Notice of Application in this

proceeding and the Proven Claims of any Creditor,

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to
give effect to this Order and to assist the Manager and its agents in carrying out the terms
of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Manager,
as an officer of this Court, as may be necessary or desirable to give effect to this Order or

to assist the Manager and its agents in carrying out the terms of this Order.
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SCHEDULE A COMPANIES

Dr. Bernstein Diet Clinics Ltd.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investments Pape Ltd.
DBDC Investments Highway 7 Lid.
DBDC Investments Trent Ltd.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Ltd.
DBDC Investments Leslie Ltd.

. DBDC Investments Lesliebrook Ltd.
. DBDC Fraser Properties Ltd.

. DBDC Fraser Lands Ltd.

. DBDC Queen’s Corner Ltd.

. DBDC Queen’s Plate Holdings Inc.

. DBDC Dupont Developments Ltd.

. DBDC Red Door Developments Ine.
. DBDC Red Door Lands Inc.

. DBDC Global Mills Ltd.

. DBDC Donalda Developments Ltd.

. DBDC Salmon River Properties Ltd.
. DBDC Cityview Lands Ltd.

. DBDC Weston Lands Ltd.

. DBDC Double Rose Developments Ltd.
. DBDC Skyway Holdings Ltd.

. DBDC West Mall Holdings Ltd.

. DBDC Rovyal Gate Holdings Ltd.

. DBDC Dewhurst Developments Ltd.
. DBDC Eddystone Place Ltd.

. DBDC Richmond Row Holdings Ltd.
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SCHEDULE B COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline — 1185 Eglinton Avenue Inc,

Wynford Professional Centre Ltd.
Liberty Village Properties Ltd.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Ltd.

. Tisdale Mews Inc.

. Lesliebrook Holdings Ltd.

. Lesliebrook Lands Ltd,

. Fraser Properties Corp.

. Fraser Lands Ltd.

. Queen’s Corner Corp.

. Northern Dancer Lands Ltd.

. Dupont Developments Ltd.

. Red Door Developments Inc. and Red Door Lands Ltd.
. Global Mills Inc.

. Donalda Developments Ltd.

. Salmon River Properties Ltd.

. Cityview Industrial Ltd.

. Weston Lands Ltd.

. Double Rose Developments Ltd.
. Skyway Holdings Ltd.

. West Mall Holdings Ltd.

. Royal Gate Holdings Ltd.

. Royal Gate Nominee Inc.

. Royal Gate (I.and) Nominee Inc.
. Dewhurst Development Ltd.

. Eddystone Place Inc.
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32, Richmond Row Holdings Ltd.
33, El-Ad (1500 Don Mills) Limited
34, 165 Bathurst Inc.
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SCHEDULE C

SECONDARY PAYMENT CLAIMS

1. CRA HST lien claim Registration Number AT3488865;
2. Construction lien claims including but not limited to Registration Numbers;
a. AT3557508 Laser Heating and Air Conditioning Inc.;
b. AT3557855 Net Drywall & Acoustics Ltd,;
AT3561737 Roofing Medics I.td.;
AT3563233 Blue Air Mechanical Inc.;
AT3565588 Gentry Environmental Systems Ltd.;
AT3565641 Abaco Glass Inc.;
AT3566416 Maxguard Alarm and Security Company Ltd.,
AT3566462 Net Drywall & Acoustics Ltd.;
AT3567140 Ample Electric Inc.;
AT3567258 1771105 Ontario Inc.;
k. AT3567558 G-Line Sun Control Inc.;
AT3567578 Kerestely, Zoltan;
m. AT3568362 WBA Architects and Engineers Inc.;
n. AT3568578 Engcon Construction;
0. AT3570270 Carcol Ltd;
AT3570298 Caiquan Construction Co.;
AT3572541 Memme Joseph;
AT3573033 World Electric;
s. AT3573412 MediGroup Incorporated;
3. Collins Barrow Receiver's notice of claim Registration Number AT3574922; and
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4, Commission payment to Cushman Wakefield LePage.
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SCHEDULE D

NOTICE TO CREDITORS
OF FRONT CHURCH PROPERTIES LIMITED,
BEING THE FORMER OWNER OF THE PROPERTY
MUNICIPALLY KNOWN AS 65 FRONT STREET EAST
(hereinafter referred to as the “Debtor™)

RE: NOTICE OF CLAIMS PROCESS AND CLAIMS BAR DATE

NOTICE IS HEREBY GIVEN that pursuant to an Order of the Ontario Superior Court of
Justice (the “Court”) made ®, 2014 (the “Claims Procedure Order”), a claims process has
been commenced for the purpose of determining Claims against the Debtor. Schonfeld Inc. (the
“Manager”) has not been appointed as Manager of the Debtor, but has been directed to
commence the claims process in respect of the Debtor by Order of the Court made May 20, 2014
(the “May 20 Order™). Capitalized terms not defined within this Notice shall have the meaning

ascribed thereto in the Claims Procedure Order.

PLEASE TAKE NOTICE that the claims process applies only to the Claims described in the
Claims Procedure Order. The Debtor’s Claimants should have received Proof of Claim
Document Packages, if those Claimants are known to the Debtor and if the Debtor has a current
address for such Claimants. Any Claimant who has not received a Proof of Claim Document
Package and who believes that he, she or it has a Claim against the Debtor under the Claims
Procedure Order must contact the Manager by telephone (416-862-7785, Extension 4), by fax
(416-862-2136) or by e-mail (swilliams@schonfeldine.com) in order to obtain a Proof of Claim
form. Claimants may also obtain copies of the Claims Procedure Order and Proof of Claim

forms from the Manager’s website: http.//www.schonfeldinc, com/claimsprocess.html.

THE CLAIMS BAR DATE is 4:00 p.m., (Toronto Time) on [INSERT DATE, being 30 days
from the Claims Procedure Order]. Completed Proofs of Claim must be received by the
Manager by the Claims Bar Date. It is your responsibility to ensure that the Manager receives

your Proof of Claim by the above-noted time and date.

CLAIMS OF CREDITORS WHO DO NOT FILE A PROOF OF CLAIM IN RESPECT
OF SUCH CLAIMS BY THE CLAIMS BAR DATE SHALL BE FOREVER BARRED
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FROM ENFORCING ANY CLAIM AGAINST THE REMAINING SALE PROCEEDS IN
RESPECT OF THE SALE OF THE DEBTOR PROPERTY.

DATED at Toronto this day of , 2014,

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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SCHEDULE E

INSTRUCTION LETTER
FOR THE CLAIMS PROCESS FOR CREDITORS OF
FRONT CHURCH PROPERTIES LIMITED
(hereinafter referred to as the “Debtor™)

A, CLAIMS PROCESS

Schonfeld Inc. (the “Manager”™) has not been appointed as Manager of the Debtor, but has been
directed to commence the claims process in respect of the Debtor by Order of the Ontario

Superior Court of Justice (the “Court”) made May 20, 2014 (the “May 20 Order™).

By Order of the Court made ®, 2014 (the “Claims Procedure Order”), a claims process in
respect of Claims against the Debtor (the “Claims Process™) was approved by the Court. A

copy of the Claims Procedure Order and other related information can be obtained from the

Manager’s website: http://www.schonfeldine.com/claimsprocess.html.

This letter provides general instructions for completing a Proof of Claim form in connection with
the Claims Process, Capitalized terms not defined within this instruction letter shall have the

meaning ascribed thereto in the Claims Procedure Order.

The Claims Process is intended to determine the amount of Claims against the Debtor, Please

review the Claims Procedure Order for the full terms of the Claims Process.

If you have any questions regarding the Claims Process, please consult the website of the Court-

appointed Manager provided above, or contact the Manager at the address provided below.

All notices and enquiries with respect to the Claims Process should be addressed to the Court-
appointed Manager by prepaid ordinary mail, courier, personal delivery or electronic or digital

transmission addressed at:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8
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Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldine.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MS5SH 257

Attention: Brian Empey / Mark Dunn

Telephone:  416-597-4194 / 416-849-6895

E-mail bempey@goodmans.ca / mdunn{@goodmans.ca
Fax: 416-979-1234

B. FOR CREDITORS SUBMITTING A PROOF OF CLAIM

If you believe that you have a Claim against the Debtor, you must file a Proof of Claim with the
Manager. The Proof of Claim must be received by the Manager by 4:00 p.m. (Toronto Time)
on [INSERT DATE, being 30 days from the Claims Procedure Order|, the Claims Bar
Date. It is your responsibility to ensure that the Manager receives your Proof of Claim by the

above-noted time and date.

IF YOU DO NOT FILE A PROOF OF CLAIM IN RESPECT OF ANY SUCH CLAIMS
BY THE CLAIMS BAR DATE, YOUR CLAIMS SHALL BE FOREVER BARRED AS
AGAINST THE REMAINING SALE PROCEEDS IN RESPECT OF THE SALE OF THE
DEBTOR PROPERTY.

All Claims denominated in a currency other than Canadian dollars shall be converted by the

Manager to Canadian dollars at the Bank of Canada noon spot rate as at the Claims Bar Date.
C. ADDITIONAL PROOF OF CLAIM FORMS

Additional Proof of Claim forms and other related information, including the Claims Procedure

Order establishing the Claims Process, can be obtained from the Manager’s website at
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http://www.schonfeldinc.com/claimsprocess.htinl, or by contacting the Manager at the telephone

and fax numbers indicated above,

DATED at Toronto this day of , 2014,

SCHONFELD INC.,,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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SCHEDULE F

PROOF OF CLAIM RELATING TO
FRONT CHURCH PROPERTIES LIMITED,
BEING THE FORMER OWNER OF THE PROPERTY MUNICIPALLY KNOWN AS
65 FRONT STREET EAST

(hereinafter referred to as “the Debtor”)

A, PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor:

(the “Creditor”). (Full legal name should be the name of the original Creditor of the
Debtor, notwithstanding whether an assignment of a Claim, or a portion thereof, has

occurred).

2. Full Mailing Address of the Creditor (the original Creditor not the assignee):

3. Telephone Number:

4, E-Mail Address:

3. Facsimile Number;

0. Attention (Contact Person):




10.

11.

12.

13.

-2

Has the Claim been sold or assigned by the Creditor to another party (check one)?

Yes: [0 No: [

PARTICULARS OF ASSIGNEE(S) (IF ANY):

Full Legal Name of Assignee(s):

(If Claim (or a portion thereof) has been assigned, insert full legal name of assignee(s) of
Claim (or portion thereof). If there is more than one assignee, please aftach a separate

* sheet with the required information.)

Full Mailing Address of Assignee(s):

Telephone Number of Assignee(s):

E-Mail Address:

Facsimile Number:

Attention (Contact Person):

PROOF OF CLAIM:

L

[name of Creditor or Representative of the Creditor}], of

(city and province)

do hereby certify:
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(a) that I {check one)
[Jam the Creditor of the Debtor; OR

Clam (state position or title) of

(name of Creditor)

(b) that I have knowledge of all the circumstances connected with the Claim referred

to below;
() the Creditor asserts its claim against the Debtor; and

(dy  the Debtor was and still is indebted to the Creditor $ : (Claims
denominated in a currency other than Canadian dollars shall be converted by the
Manager to Canadian Dollars at the Bank of Canada noon spot rate as at the
Claims Bar Date.)

NATURE OF CLAIM
(check and complete appropriate category)

[ A, UNSECURED CLAIM OF §

That in respect of this debt, I do not hold any security.

LI B. SECURED CLAIM OF §

That in respect of this debt, I hold security valued at $ particulars of which

are as follows:

(Give full particulars of the security, including the date on which the security was given
and the value at which you assess the security, and attach a copy of the security

documents, )



F.

PARTICULARS OF CLAIM:

attached.

Debtor to the Creditor and estimated value of such security.)

FILING OF CLAIM

149

Other than as already set out herein the particulars of the undersigned’s total Claim are

(Provide all particulars of the Claim and supporting documentation, including amount,
description of transaction(s) or agreement(s) giving rise to the Claim, name of any
guarantor(s) which has guaranteed the Claim, date and amount of invoices, particulars of

all credits, discounts, etc. claimed, description of the security, if any, granted by the

This Proof of Claim must be received by the Manager by no later than 4:00 p.m. (Toronto

Time) on [INSERT DATE, being 30 days from the Claims Procedure Order|, the Claims

Bar Date, by prepaid ordinary mail, courier, personal delivery or electronic or digital

transmission at the following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON MS5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Strect, Suite 3400
'Toronto, ON MS5H 287

Attention: Brian Empey / Mark Dunn
Telephone:  416-597-4194 / 416-849-6895
E-mail bempey@goodmans.ca / mdunn@goodmans.ca
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Fax: 416-979-1234

FAILURE TO FILE YOUR PROOF OF CLAIM AS DIRECTED BY THE CLAIMS BAR
DATE WILL RESULT IN YOUR CLAIM BEING BARRED AS AGAINST THE
REMAINING SALE PROCEEDS IN RESPECT OF THE SALE OF THE DEBTOR
PROPERTY AND IN YOU BEING PREVENTED FROM MAKING OR ENFORCING A
CLAIM AGAINST THE REMAINING SALE PROCEEDS IN RESPECT OF THE SALE
OF THE DEBTOR PROPERTY. In addition, you shall not be entitled to further notice,

and shall not be entitled to participate as a creditor, in these proceedings.

Dated at this day of ,2014.

Signature of Creditor



151

SCHEDULE G

NOTICE OF DISALLOWANCE RELATING TO
FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor”)

TO: [insert name and address of creditor)

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim as The Proof of Claim as
Submitted Accepted
Claim
A, Reasons for Disallowance or Revision:

finsert explanation]
If you do not agree with this Notice of Disallowance, please take notice of the following:

If you dispute this Notice of Disallowance, you must, by noe later than 4:00 p.m. (Toronto
Time) on [INSERT DATE, being fourteen (14) days after the Notice of Disallowance is sent
by the Manager pursuant to the Claims Procedure Order}, notify the Manager by delivery

of a Dispute Notice to the following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O, Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams{@schonfeldinc.com
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Fax: 416-862-2136
with a copy (which shall not be deemed notice} to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MSH 287

Attention: Brian Empey / Mark Dunn

Telephone:  416-597-4194 / 416-849-6895

E-mail bempey@goodmans.ca/ mdunn{@goodmans.ca
Fax: 416-979-1234

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this day of , 2014,

SCHONFELD INC,,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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SCHEDULE H

DISPUTE NOTICE RELATING TO
FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor™)

A, PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor:

(Signature of individual completing this Date
Dispute Notice)

2. Full Mailing Address of the Creditor:

3. Telephone Number:

4. E-Mail Address:

5. Facsimile Number:

B. REASONS FOR DISPUTE:

We hereby give you notice of our intention to dispute the Notice of Disallowance dated
, 2014,

(Provide full particulars of the Claim and supporting documentation. Atfach additional page if
necessary.)
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON [INSERT DATE, being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the

following address:

Schonfeld Inc,

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams{@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON M5H 287

Attention: Brian Empey / Mark Dunn

Telephone:  416-597-4194 / 416-849-6895

E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234



DBDC SPADINA LTD. ET AL

Applicants

and

NORMA WALTON ET AL

Respondents
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Court File No: CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

Proceeding commenced at TORONTO

ORDER

GOODMANS LLP
Barristers & Solicitors

333 Bay Street, Suite 3400
Toronto, Canada M5H 2S7

Brian Empey LSUC#: 30640G
Mark Dunn LSUC#: 55510L
Tel: 416.979.2211

Fax: 416.979.1 234

Lawyers for the Manager
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Front Church Properties
Claims Summary at March 17, 2015
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Claim Filed Deemed Trust Proprietary Secured Unsecured

Creditor Amount Costs Total Claim Status Approved Disallowed Approved Disallowed Approved Disallowed Approved Disallowed Disputed
Canada Revenue Apency 246,284,94 0.00 246,284.94 Deemed Trust 246,284.54 N/A
32;096.10 0.00 32,096.10 Unsecured 32,096.10 Nia
1771105 Ontario Inc. 4774250 0.00 47,742.50 Secured 47,742,530 43.957.00 No
G.00 1,200.00 1,200.00 Unsecured 1,200.00 No
Abaco Glass Inc, 49,419.42 0.00 49,419.42 Secured 49,419 42 N/A
Ample Electric Inc. 8,904 40 0.00 8,904 40 Secured 8,904.40 7.006.00 Yes
Blue Air Mechanical Inc. 13,560.00 1,834.10 15,394,10 Secured 15,394.10 13,560.00 Yes
Caiquan Construction Co. 58,556.60 0.00 58,556.60 Secured 58,556.60 53,867.10 No
Carcol Limited 77,299.31 0.00 77.299.31 Secured 77,299.31 NiA
Collins Barrow Toronto Limited 361,750.00 Q.00 361,750.00 Secured 361,750.00 No
Cushman Wakefield 349.170.00 0.00 349,170.00 Proprietary 349,170.00 Yes
Engeon Construction 25,086.00 0.00 25,086.00 Secured 25,086.00 24,860.00 Yes
G-Line Sun Control Ine. 3,384.35 0.00 3,384.35 Secured 338435 3,384.35 No
Gentry Environmental Systems Ltd 26,287.70 0.00 26,287.70 Secured 26,287.70 NiA
Joseph Memme 66,670.00 0.00 66,670.00 Secured 66,670.00 N/A
Laser Heating & A/C [ne. 39,852.11 9.,963.02 49,815.13 Secured 39.307.45 10,507.68 No
Maxguard Alarms and Security Company Ltd. 4,237.50 0.00 4,237.50 Secured 4,237.50 4,237.50 No
MediGroup [ncorporated 0.00 0.00 0.00  No Claim Filed NiA
Net Drywall & Acoustics Ltd. 75,755.00 .00 75,755.00 Secored 75,755.00 N/A
Perfect Painting 18,645.00 0.00 18,645.60 Secured 18,645.00 18 645.00 No
Roofing Medics Ltd. 40,002.00 0.00 40,002.00 Secured 40,002.00 40,002.00 No
WBA Architects and Engineers Inc, 11,447.01 0,00 11,447.01 Secured 11,447.01 11,447.01 Neo
Wendy Gaucher c/o Loopstra Nixon LLP 165,000.00 G.00 165,000.00 TUnsecured N/A
World Electric 28,331.46 359.00 28,730 46 Secured 28,730.46 28,331.46 No

1,749,481 40 13,396.12  1,762,877.52 246,284.94 0.00 0.0¢ 349,170.00 334,738.88 634,387.60 281,393.52 1,200.00
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PROOF OF CLAIM RELATING TO
FRONT CHURCH PROPERTIES LIMITED,
BEING THE FORMER OWNER OF THE PROPERTY MUNICIPALLY RNOWN AS
65 FRONT STREET EAST, TORONTO
(hereinafter referred to as “the Debtor™)

A, PARTICULARS OF CREDITOR:

I, Full Legal Neme of Creditor: Cushman and Wakefield Lid. on its own behaif
and also on behatf of Harvey Kalles Real Estate Lid,

-

(the “Creditor”). {Full tepal name should be the name of the original Créditor of the
Debtor, notwithstanding whether an assipnment of a Claim, or a pottion theteof, has

occurred).

2 Full Mailing Address of the Credifor (the original Creditor not the assignee):
33 Yonge Street, Suite 1000
Toronto, Ontario

MBE 159
3 Telephone Number: (416) 359 255‘4
4. E-Mail Address: Nick.Yanovski@eca.cushwake.com
5. Facsimile Number: (416) 359 2613 -
6. Attention (Comtact Person); Nick Yanovski
7. Has the Claim been sold or assigned by thie Creditor Lo another party (chéck one)?

ves: (] No: [



B.

9.

_3.
PARTICULARS OF ASSIGNEE(S) (IF ANY):

Full Legal Name of Assignie(s):
N/A

(1 Claim {or a portion thereol) has been assigned, insert ful] legal name of assignee( ) of
Claim (o portion (hereof). IF there is more than one assignee, please uftach a separate

sheet with the required information.)

Full Mailing Address of Assignee(s):

Telephane Number of Assignes(s):

F-Mail Address:

Facsimile Number:

Attention (Contact Person):

PROOF OF CLATM:

1. Nick Yanovksi
{name of Creditor or Representative af the Creditor), of

Toronts, Ontario do hereby certify:
(¢ity and pravince)

(a) that T (check oiie)

"] am the Crediior of the Debior; OR.

W) am Managing Diregtor, Capita} Markets (slate position or title) of

Cushman & Wakefleld Lid.

(name of Creditor)

162



-3

(b)  that | have knowlédge of all thé oircumstances connected with the Claim referred
to helow;

(£}  the Creditor assens its claim against the Debtor; and

349,170

(d)  the Deblor was and stifl is indebled o the Creditor $ : (Claims
denominated in & currency othor than Canadian doliars shall be converted by the
Mahager to Cianadian Dollars al the Bank of Canada noor spoi rate as st the
Claims Rar Date.)

NATURE OF CLAIM ( priman
"E;j/ ?f*o mc.'{-wn O.wf\ '\’U&%LH \70 P f
(check and complete approplate category)
. . R . - i 3 ;.. /H e At
VA, UNSECURED CLAIM OF_2 14, UTo L burthe
That in respect of thlg deby, 1 do not hold aiy security.
. . o N
. 4 Dabterante Claim
5. secUReD cLam ops 949, 170 ¢ frernuk T
349,170

That in respect of this debt, 1 hold secirrity valued at'$ "' ' ° ~ particulars of

which ase as follows:

{Give full particulars of the security, including the date on which the security was given
and the value at which you assess the security, and attach a copy of the security

documents.)
PARTICULARS OF CLAIM;

Other thah as already sei ont herein the particulars of the undersigned’s total Claim are

attached.

(Providé all particulars of ihis Claim aind suppoiting docuineéfitation, inctuding amount,
deseription of transaction(s) or agreement(s) giving risé 'to the Claim, namo of any
guarantor(s) which has guaranieed the Claim, date and aiiount of invoices, particulars of
all credits. discounts, ete. claimed, description of the seourity, if any, granted by the

Debtor to the Creditor and estimated value of such security.)

- !i :\«'ﬁ,‘{r"\n_'}* R §
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¥, FILING OF CLAIM

This Prool of Claim must be veceived hy the Manager by no later than 4:00 p.m. (Toroeato
Time) on August 18, 2014, the Claims Bar Date, by prepaid ordinary mail. courier, personal

delivery or eleetronic or digital transraission at the following address:

Schonfeld Ing,

Couri-appointed Manager of the Companies
77 King Streer West, Suite 3000, PO, Box 95
T Cenire North Tower

Toronto, ON MSK 1G8

Attention; Stephanic Williams
Telephone:  410-862-7785, Extensivn 4
E-nail swilliams(@schonfeldine.com
Fax: 416-862-2136

with a copy (which shalf not be deemed notice) to:

CGoadmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toaronte, ON MSH 287

Atlention: Brign Fmpey / Mark Dupn

Telephone:  416-397-4 |94 7 316-849-6895

E-mail bempeytéigoodmans.ca / indunni@goodmans.ca
Fax: 4169791234

FAILURE TO FILE YOUR PROOF OF CLAIM AS DIRECTED BY THE CLAYMS BAR
DATE WILL RESULT IN YOUR CLAIM BEING BARRED AS AGAINST THE
REMAINING SALE PROCEEDS IN RESPECT OF THE SALE OF THE DEBTOR
PROPERTY AND IN YOU BEING PREVENTED FROM MAKING OR ENFORCING A
CLAIM AGAINST THE REMAINING SALE PROCEEDS IN RESPECT OF THE SALE
OF THE DEBTOR PROPERTY. In addition, you shall not be entitled to further notice,

and shall ot be entitted to participate as a creditor, in these proceedings,

-5

 this 13th _day of p_‘_EJ___QMUStF__ 2014,

ated Ip()l‘OﬂfO
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APPENDIX “A” — Particulars of Claim

Introduction

In this claims bar procedure, Cushman and Wakefield Lid. (“Cushman”) asserts a claim in the
aggregate amount of $349,170, consisting of commission of $309,000 earned in respect of the
sale of the property known municipally as 65 Front Street East, Toronto, Ontario (the
“Property”) plus HST. Cushman submits this claim on its own behalf as well as on behalf of
Harvey Kalles Real Estate Ltd. (the "Co-operating Broker”). The Co-operating Broker
consents to have its claim included as part of the Cushman Proof of Claim. Such claim
represents the agreed-upon commission of 3 percent plus HST of the agreed-upon selling price
of the Property as evidenced by an executed agreement of purchase and sale {the “APS")
between Bill Mandelbaum in trust for a company to be incorporated (the “Purchaser”) and Front
Church Properties Limited (the “Vendor") dated January 23, 2014 {Appendix “B”).

Timeline

On November 6, 2013, the Vendor entered into a listing agreement (the “Listing Agreement”)
with Cushman (Appendix “C”). Pursuant to the Listing Agreement, the Vendor gave Cushman
the exclusive and irrevocable right to act as the Vendor's agent with respect to the sale of the
Property. The Vendor directed Cushman to list the Property for sale in an open and transparent
manner at an asking price of $12 million. Pursuant to section 2 of the Listing Agreement, the
Vendor agreed to pay Cushman a commission of 3 percent of the sale price of the Property plus
HST if the sale was obtained through the efforts of a co-operating broker or, in the alternative, a
commission of 2.5 percent plus HST if the Property was soid without a co-operating broker.

On November 13, 2013, Cushman obtained a copy of the parcel register for the Property (PIN
21400-0069)(LT)) and learned that two mortgages, in the aggregate amount of $6.4 million, had
been registered on title (Appendix “D”). Based on a reasonable assessment of the value of
the Property, there was substantial remaining equity (after payment of the mortgages) out of
which the commission could be paid.

As of December 3, 2013, through the efforts of Cushman, six offers were received for the
Property. This was a successful, open and transparent process which led to bid submissions
from private entities as well as public companies. Despite the result, the Vendor was not
prepared to accept any of the offers. On January 9, 2014, the Vendor executed an amendment
to the Listing Agreement directing Cushman to reduce the listing price for the Property to
$11,250,000. Soon thereafter, the Purchaser executed a Confidentiality Agreement in favour of
the Vendor in order to allow the Purchaser to conduct pre-due diligence, and finally submit and
negotiate a conditional agreement of purchase and sale to buy the Property through Cushman
and the Co-operating Broker.

On January 23, 2014, the APS was executed, pursuant to which the Purchaser agreed to pay
the Vendor $10,450,000 in exchange for the Property. The APS also confirmed that the Co-
operating Broker was representing the Purchaser and, therefore, it was entitled to its share of
the commission. Cushman would be responsible to collect the commission proceeds from the
sale and to distribute the co-operating brokerage commission to the Co-operating Broker.

On March 12, 2014, the Purchaser waived all remaining conditions associated with the APS in
consideration for a reduction of $150,000 in the purchase price to $10,300,000.

Legal*11968423.3
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On March 21, 2014, by Order of Justice Newbould, the Vendor was directed to pay to Cushman
upon closing the full amount of the commission owing to it and the Co-operating Broker,
together with HST (Appendix “E").

By Order dated May 20, 2014, which was obtained without notice to Cushman, Mr. Justice
David M. Brown directed that the commission owing to Cushman was a “Secondary Payment’
and would therefore be subject to a claims process that the court-appointed Manager would run
(Appendix “F”). Such order did not make any determination about the validity or priority of
Cushman’s claim but merely gave Cushman the right to participate in a claims process and to
assert whatever priority it wished. Nothing in this proof of claim is intended to assert that the
May 20, 2014 order of Justice Brown shouid be set aside.

Cushman and the Co-operating Broker wholly completed their duties pursuant to the Listing
Agreement and were a principal contributor fo the transaction in question. Like the work
performed by the Vendor's solicitors, Cushman's work was integral to the completion of the
transaction and the realization of vajue from the Property for the benefit of creditors.

Priority of Cushman Claim

Cushman asserts a proprietary claim (i.e., a claim as “owner” of the funds) to $349,170 (the
“Funds”) in the -hands of the Manager. Such claim is in priority to all secured, lien, and
unsecured claims in respect of the remaining proceeds from the sale of the Property.

The Funds are the property of Cushman and do not form part of the estate of the Vendor that is
subject to the claims of creditors.

On page 5 of the APS, the Vendor signed an irrevocable direction in favour of
Cushman on the following terms:

I, the Undersigned Seller, agree to the above offer. | hereby
irrevocably instruct my lawyer to pay directly to the brokerage(s)
with whom | have agreed to pay commission, the unpaid balance
of the commission together with the applicable Harmonized Sales
Tax and any other taxes as may hereafter be applicable, from the
proceeds of the sale prior to any payment to the undersigned on
completion, as advised by the brokerage(s) to my lawyer.

The commission that was the subiect of the irrevocable direction was in two
parts. First, at the time that the APS was signed Cushman received, and later
held, a deposit of $200,000 (the "Deposit”) from the Purchaser in respect of the
transaction. Second, the remainder of the commission was the property of
Cushman and, pursuant to the irrevocable direction, was to be paid to Cushman
off the top of the proceeds of sale paid by the Purchaser on closing.

Paragraph 4 of the amended order of Justice D. M. Brown dated May 20, 2014
required all remaining proceeds of the sale of the Property to be paid to the
Manager's counsel in trust, As such, Cushman was compelled to pay this
amount to the Manager but, in doing so, Cushman expressly reserved its rights
with respect to the Deposit. (Appendix “G”) As such, nothing that was done
with respect to the payment of the Deposit to the Manager or the receipt of the
balance of the commission by the Manager (as opposed to Cushman) changes
the nature of Cushman's proprietary claim.

Legai*11968423.3
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The irrevocable direction contained in the APS constifuted an equitable
assignment of the commission in favour of Cushman. (See Re/Max Garden City
Realty Inc. v. 828294 Ontario Inc. (1992), 8 O.R. (3d) 787 (Gen. Div.) at para.
11.) (Appendix “H")

Cushman did not merely hold a security interest in the commission. Instead, the
irrevocable assignment in the APS passed title in the commission to Cushman on
the date of the assignment (i.e., the date of the APS), not the date that the sale
was completed. (See Vysek v. Nova Gas International Lid., 2002 CarswellAlta
511 (Q.B.) at para. 31.) (Appendix “1”)

The irrevocable assignment contained in the APS is an assignment, not a
security interest and thus Cushman is the “owner"” of the proceeds. (See Vysek,
supra, at para. 35.)

Cushman asserts this proprietary claim fo the entire amount of the commission.
However, fo the extent that such claim is not allowed in respect of the entire
commission, Cushman asserts in the alternative that the proprietary claim
extends at least to the amount of the Deposit, which was held by Cushman
following execution of the APS.

Alternative Claims
if Cushman’s claim is not given the priority described above, Cushman makes an

aiternative claim for $349,170 as a secured creditor or, in the further alternative,
as an unsecured creditor.

Legal*119668423.3
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v to (e bast of tha Seller’s knawiedys ad belief, there 409 no natives of work ovdens

or vialations witly respact 1o the Froptety whieh liave niot bese complied with nor
18 INare any actiows, swits, akproprieion procesdings o sy viber sroveedings
perading or thieatennd aguinat i Seliwr oc affecting the Sropeny w e sooupancy
ot usk of the Properiy by the Setiw or the laaaaty,

. b Seller in pot s pon-residem of Canmia withia (e masaing of Seetion 116 of i

Meamy Tux der (Canuday,
the Sallar shall comply with e Badh Seies Act (Ovarinl;

all fixturex, chatels aod squipmunt which ane th proparty of t Selier end
Tormiag part of the purchute shall be Gres and cleas of' smeumbrancs and shadl by
incloded 12 pact of the Praperty;

m«:nﬁmmmﬁwwwuu%“mgw-u«wwum
natlce with rexpect 40 sy by-law clwoge Fropecty or relating ¥ sy
MM‘:&H&&AGWHMIEMM&‘«
operating businsss theraos from sny poversmaniial depirtzant, brasch, ageney, or
oifice or vthier suthority,

following the daia of scceplancs kad op to closlag, G Selier shall mitend 1
ordinkry diy-10-dey maimenancs sd operation of the Property, Vv Buikling and
(he businces shevcs a8 0 bas w0 dase, rexsonalite wyar sad rer excoprad,

the Sellor shall muka contlnuous dlaglosure of & materiat mformaties peainleg
10 e Propercy ik the bisisees therson |whwdher solictied by the Buyer ar oot}
from she date of vxocution of this Agreemant 10 the Closlng Dai

asitver S Yeller war wy temaod Is i dedidi of thele respective abligmiona
conambned i the Lassss and thees are na disputes invalving the acan of the sarne;

tha Seller has wot reesdved any soties fromy aay tenamt indizating ag inkation @
wssign or sulint or sureadior tn form or otlarwise pat with posyession of i
premisis govemed by i3 Eauacy agreoment or lesat

ar the Clasleg Duia, 4t cots It respoct of lensahokd inaprovemontn, iwducenesty,
m&nuqn:tm toaew akoe-over payyents and other similar tams s
are i Pgonisibiiity of the Lanidand under the Leases sitad kave bren paid by the
Sellor cuceph 3o dheionsd lw writing by e Ssibw 1o ths Buyey snd accepted in

wiithng by fhw Buyer before the Closing Oste and adjusted on Closing a provided

hpein

1 beases dadivered to (e By purwswd o this Agresment are valid Jemses and
gmmmo:nﬁmwmmwaua&amhammm
There are i other or scdditional leases ot agreatvents o Fecting the Progecty;
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the Sziier; for such purpose e Seiler shell make w eoployes of the Sulter svailsbin 1o s
Duyer @ ail rossansble times on coxmnable prior potice. ALl laspeciioon, iavestigadons snd
lenhguuhdmﬂwmmwhwmﬁllﬂhtmmum&Mwbm
expense and risk and la sccordirce with thy inspestion dghte 1nd notize peovisions cotained iy
tha caspactive Leasas for eash of the tamanit of e Propecty sud 50 o 60 cxuse the mbusan
#mgusd of interference dod disruption 1o tenaaty, thelr enployoes, vuppiiers sud cusiomery. Any
demags cuused ta thw Froperty or tha Buliding v 5 mall of the Bayer's entry upow the Propeny
ar tke Ruilting, ar sy put theeol, or wny sesviien amvied o0 by the Buyer or ks
repregenianives (n raspect of the Praparty, or way park theroo, shall be proaptly rephiens by W
&wmh!ﬁmﬂhsﬁmﬂhﬂ%hmﬂhmmfmwwmw
Seiler in rexpoct of sueh repuins if the Buywr complees this trussaction). The Buyer agrens 1o
indamnlfy and save harmlcns du Salier trom aif eetlons, conts, Tlakilities Mad damages resulting
from the Duyor's entry sd the activitics corivd out by the Buyer o7 its represuniativas refating 1o
1ts ingpeetion of the Property perssent 1o thiy Section.

7, ADJUSTMENTY

The pansaction contempland by tis Agresment shall by completed o the Closing D, on snd
afier which dme, the Buyer shal) b sathlad 10 maceive dil.vemte wnd profits and shall bear sif
axpenaos [ rospact of of parialuing 10 e Property, The Selier xheil %4 envitled to receive o}
rinis wod profive and thall base il expenses in reapacs of ar purnining to i Property ng ko and
insluding (he duy prior 1o the Closing Duie Nanity taney, wallr and sower ratad and charges,
remisly, cooathly addithoual reat, rental daposin, secsrity depoaity snd lus mouthe rens, arilites,
fuel and all oiher smcunts, matees or teny wteally adjusied e traasacihons sivafisr to Ol
cuntemphsied by the terny herwof shall be adlusted, provided havwver, thak no wdjustment vhail
be made for rentad prymests plrayant b awy of the Lessos which ane e sonsite 88 of the Clasng
Duie, Tor toe catant ary sdjesimesl cina ke detornined on the Closing Date, or in the event ¢r
wrar o oriwios i made, te pesties Wil sdjust or resdjust 2a hetwaan thanszives fortkwith
after such adiurtments 43 be determined.

Renta) arvears under ¥t Lewes 3 Chaing shall remaln e proparty of sbhe Seiier. AR fands
recelved by the Buyse From 2 tsnasd sher Closing desigrainl &y paymisst of ceninl mrreass for s
period prinr 0 Chosing, stmil be somined 1o the Saller by the Buyer. The Duper shall havy oo
nbligation, othey than as ufovesaid, 10 ootlect or puraus sensad arvem op bohall of i Seties, The
Seiles sxroas xhak i witl nor compincs et procondings sgain ary teoant for the collortion of
renia) arvesrs afiss the Cloting Dila, withou! tha Bwytr's prior writhe conmant, which thall ned be
srrcsseralbly refimed. The Seiter shall b ontitied w & creefis foy tve rent paysble by way tonanis
Yot uncoliceted for the month of Closing. N0 such eredit will be syalleiis 1o the Satier for such
uncoitoied ronk if Closing oucars on o after the fifteanth day of the evanth,

Tha Selter sha¥l prepare xand deliver 1o the Buyer 2 lexss fve Sunking Oys prive o Cloalg
semeny of iha Adjastments (1o "Sutoment of Adjuviments”) for the Propedy to te mzds on
Clasing with st Adjustrents mude 23 of ithe Deio of Closing.

s wmm%ﬂwaw -
The Parties o this Ageciven | g thrag the 1! estatk Broker(s) ac numed in tus
ed profaxsiecand

Adrearment has recomneuded (e tay obiain vlepsdent sdvice prioe 10 siging
&gmmmmxhwwpwnw Ty mach reaf cstale
=

Drokargs! iu 1o e construed as legal, 1on or dvironmenis! advioe.
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SCHEDULE "B"
AGREEMENT 0F FURCHASE AND SALE « COMMERTIAL

This Scheduls iy Mtachad to and forms pat of the Agracrent of Purchago and Sale betweenc

BUYER, Bit.L MANUDELBAUM N TRUST
{For a Compuny 0 be incorpacsted)
ad
SELLER, FRONT CHURCH PROPEKTIRS LIMITED

for the purchuse s sale of 65 FRONT STREET EAST, TORONTO, ONTARIO
duted the 25 day of JANUARY, 2014,

LEGAK DESCRIPTION:

PT WALKS AND DARDENS P, SA TORGNTO PT STRIP OF LAND BTN WATERS EDGE
AND TOP OF BANK. PL SA TORONTC PT LY J0B 3% FRONT 5T E FL 3A TORONTO AS
1N CASTOS0T; T CTIM443; CITY OF TORONTO

PIN: 214000089 (LT)

“

EERMILCTED ENCUMPRANCES
1. Liens jor Iaes bevied apod the Property if same sre aot yod due snd payable,
1. Minor tithe dafuts o irmeguiwitien.

3 Any subsisting reservations contiaed bn tha originel gramt of the Propesty ffem the
Crown.

q, Regiytrod agrosments, sasswisnty, righy of way, restrictive covensets and sorvitudey
and stber simiiar Agts i lund grewied 1a, reservid o takan @ymymwwml
sutharity or public or privato atility, or asy regisieved sibdividan, dovelopmant,
servicing, site plen o ctir similar agrcomet with oy governmunial muthorty o7 peblic
utility.

3. Trapufir easemon regislered a3 lnstrument No, (1273443
6 Apreemeat regintened g1 inswment Na, CT703284

1. Notice of lotsn cegisered ot Iatioument No. CAIEZIIR,

A greement registered ns Instrumesd Na. CAS0120],

9, Bybww registored as instrument No. AT2333742.

i



SCHEDULE “C"
AGHEEMENT OF PURCHASE AND SALE - COMMERCIAL

This Sehedule is susched in and fornrs part of the Agreernont of Purchame and Sils between:

BUYER, BILL MANDELBAUM IN TRUST
(For u Company to be [ncorgondad)
)

SELLER, FRONT CHURCH PROPERTIES LIMITED

Tor the purchase and sals of 64 FRONT STREET EAST, TORONTO, ONTARID
dated ihe 21" duy of SANUARY, 2014,

T

TENANT'S ACKNOWLEDGMENT AND ESTOPPEL CERTIFICATE
{YENANT'S NAME)

AND Tx:

H¥:

We confirm and schnowledge 10 the Buyer, sny Anignee and o Uits Madgages that wilkt reapiit
to g jeoms ko v For the Premizas:

The teass from owmdpad e dayof _
(the “Loase™) finy bewn volidty executed and delivered by the ondertignesd ax Tasint
pursunint 1o (e comparsie sction psoperly taken by ouwr Corpomticn,

Ihe Lease ia ju fud} Fores and ofTzet s ihere have been no modificanons, assigaments
ar chrenged in the Leate, cher thae thass leed below,

We hav accapted and are In gossession of (he Premists demised 1o us and such Premises
are folly operstional.

All of the work 1o s Premisas which i Che sesponaibitiy of the landlard (if any), bas
been completad to oor satisfation {n accerdunes with the Landlard's obligatans, There
ar o ieaxn) Inducomants and lenant silowances paysblc by the tandlond which e

aulstanding, vxeept a3 follows

The term of (he | esse comumnced on 0w dey of - H.mwm
exgire omshe __ duy of , , in tecondarce with The peovisiuns of the
Lease, rubjecs 1o he rigus of renowal, if wty, 3s listed below;

TSy
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The manusl mirdmum or busis rent currently belng paid for the Premises i
Sweh minimim or buae et md addiioasl reot by besn geid B8 B o

The snaual or besic rot s bl 2 Sdjusment durity the Wi of te Lotss 08 the
Following basist

The sald sontial miniminn or besix remt is puid (s aitdy insteiments of
; - Tha additionsi rent In buing puid ie squid monidly imstaheents of

:hmpywmy spaare feol g the annusd mndk described in e
[P

:!;:ohmwwmufmwnmﬁydwhmwnwnwgmﬁu
aliowis

There in no defawlt lo respect of the Lasss by 1m wnd we wne nok elaiming uvy deductios,
asalemant or sob-off of any rend dus ind paykie ynder the Laass nor nay oownterciiie vr

?l‘mu agsint the enforcement of cur obligations to be performed by 1 under Ow
tare,

Thert 13 no Hiigaion or governmentsl or musicis) procesdings sommenced of preding
or thieatencd against vn witk raspect ko the Premises demised to bs.

Thurs is no existing defk e the Loass on the pan of dw huadlond.

There are 00 agresromts Mitweun a3 sod the lausdlend Sther than Ond contained in the
snid Leuse pereaioing 0 the obtigaiony of the inadiosd wnd e fights of the Teoast
relating e the ae A ocoupation by the Teamt of tie Pramives desited to us

The Leass is & nel leass save as otherwise provided i the Lase and we are paying, is
addftion w» minimuoy annual rext, il other churges, including, withowr Fisitation, cwr
proportioeate shae of opemting costs, ai} otilitien, realty wed business ey il
IBSUIRACK procviumy provided for in the Letas, 31 of which peymonts are up te dase and
withow detiplt

The undersipwd represents thal the sbove satements, incloding sy additions or

euceptions which have bien addad iherete ace coneet, aceumte, full ond complete ol
are heing rised on by the Purchaws, any Assigneo wnd the Marigages.

Dated wt this dayol L 208,

(Name of Tanant)

~ W
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SCHEDULE “D*
AGRESMENT OF PURCHASE AND SALR « COMMERCIAL

This Scherale is sttached 10 and foros purt of the Agresmest of Purcha snd Sale batwean:

BUYER, BILL MAMDELBALIM IN TRAUST
{For 2 Company t0 ba Incorpoiated)
and
SELLXIR, FRONT CHURCH PROPERTIES LIMITED

for the purchade and sale of 45 FRONT STREET EAST, TORONTO, CHTARID
dwad the 23 day of JANUARY, 2014,

L R o
‘ - ’ Wy e Al u s
.. Kt
t W Do teniirves-toley " L. I Wk ] el e d
[JLL P MR R 1% Is e pw et el
+ Yum ikenly [} 3 N e e UHR i ad &)
PR R S YR ] [~ TA BN T M ol P
4 I Ve i . ol W Wils b ol
fR Ay Ciepey (L] th i DD i St hed ::
- A ATl rend ST I il e e
[ Rl
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Listing Agreement - Commercial Fees 520

Authorily to Offer for Sale forure  the Brovincs of Ortrto
Wuammmmmmoum%g@%:) on thlslmlngilﬁxdusm@
BETWEEN; (Sel-uhldxi {Sefter’s Iniodk)
33 YONGE STREET STE 1000 SRR .,RsONTO .. i “listing Brokeroge’}
sewuengsy., FRONT CHURCH PROPERT!BSLMTBD e seseoes e oot smoreemeen et oo srrenes om0 "Subr®}
W contideration of the Lisking Brokarage lisfing e rool proparty fer sele known o, 65 FEONT STREET EAST
TORONTO . ... o cerrensions woneenrs wnreo EIRNESRAO0006D | s e <eithe "Properly’}
the Seller  hareby guns IM luhng lrnhmgu h waxlusive ond lﬂ'-v-llﬂo sight %o act as the Salle's ogent
commencing ot 12:01 a.m onthe S8 L au,dﬂmw e vemerrerngng w0 s o 1y 208
wrH 11:59 pom onthe SBY L e e, P"l s pae o 20 l‘ "UMWI.

Seller ucknowledges thot the length of the MmWhanﬂthﬁmﬂhﬂﬂthwﬂ, immim,mh
ubﬁbminmumnquamdln e boond, however, in acoordunce with the: Real Exiole ond Basiness Brokers Act of Cniono
Listing Peried excends six menths, the Listing Brekeveps must obtaln the Seller’s Inttials. ts.tlu;lnuldq

to offer the Property fer sale at ¢ price of;

Twelve Million, ...Dollors (§Cdn 12:000,00000 )
and ppon the ter riicubo louihcru. wdnoﬂ\ d qcupmhl HuSoll *i undeﬂlaodﬂ\urﬂu lofm
oul h:mm ore ot m‘a?;lh?s p’?r:mf reqnennoar: l‘ul dwufor;"w?ﬂtulﬁelfﬁ:m . age's O:D oy ng:.-rding fonti "mf/a e

Tha Seller hureby resents and warvents that e Seller s not a » mlmmﬂm"'mm"w
nmnmhﬂmr::moﬁmrrenlcmhmmnn 'ul'ln rop

1. DEMNITIONS AND INTERFRETATIONS: For tha purpases of this tsting Agroement Mﬂ\ or “Agreement”]), “Seller* includes vendor and o

"buyer® includa. :nwrdauwwupcospecluwpuvh:m A purchuae ’Hi bomdlohdwﬂ\cmﬁn inlo of any ogroament 10 axchonge, of

the nl:mamdon option 1o purchase which is subsequenty sxevcised, or the cmmng of o First Right of Ielg i

el o tra shares ov muh “Real g includu raal estate oy defined in e Real Esicie Susiness Brokers Act (2002). The “Property” ahall

be desmed o include af interes) therein, A "reol esioie boord” incudes o real esate assochation. This Agreement shall be read with

oﬂ duﬂu of gender nr number r Dz“ e context, For purposes of this reemam. anyone infroduced 1o or shown Pmpnr!y shull be desrned

o intlude ony spouse, heirs, ax ra, RISrOTOrs, JuCCRBIONS, aYIigns, mrporuhom and n!ﬁ fioted corporations, R comporahions o

ul‘hluated corporations shell Incl any corparation whaee one half or o mninrriy of the thorah oldm. direciors or officens of ih- nluhd or offiliold
corporattan ore the same person(s) oa the sharsholders, divectors, or officers of the corporation intoduced to or shown the Property.

2. commu!on In comideration of the Listing Brokerage listing the Property for sle, fhe Seller ogress to poy the Lulmi Brokerge o wmmhu:m ./

%dlh-uﬂegt fhe P ,,phuHST .. ‘F. R bm
WSS o S N
for nny volid offer to purcl\au |h- Prnpony from wl»uhom ohulnod during fhe bdinu Porind und on Iho s ans eundmom ul
aut in this Agreement OR such other berms and iﬁcm s the Seller may occent.

ThSallulurﬂmugronbpuywd\commluinnmmlcubudabmﬂmagmmlhpmﬂmilugrudroorucmphdhyin&lkrorWon
the Sellor’s beho¥ within 180 -days aher the expiration of ihe Listing Pariod (Holdever Peried: Iong os such mmtm&m
o "3

who wos inboduced to the from source whationves during the Lish l‘oﬂndorahm ry during th
If, l\nw:ver: Pmoi Proy is pursvenl fo a new oyr:nmtnlngl writing o comﬂwo':pl: another regiskesed real ssute

offer for the the Properly i
brokeroge, the Sefler's llabmly for commission sholl be redvced by the amount paid by the Sellar un tﬁg m ogresment,
mmmm o h i leviated obove if the tronsocti mant ogreed K
b|1 r:.t:r nnm -1.:1 m f" b:h‘affqu not cw:plobdmwch :owm:::nonc?: ar mh’ibu c miault o MQ!IC'
said commission o bepoyum' the date set for completion of the pumhaseofﬂn?wpoﬂy

Any deposit in ! ony agrewment whare the ronsoction has been complated sholl first be o nedbndocnlisemmmiuionpqyaﬁl%odd
m’;\munupal toﬂ?efi:y Bmkwmo&:nﬂ:dc'mal:rﬂbyﬁwwg?dmib:ndhwﬂcg tha Seller shall b liable 10 pay lo the Lisling

Brokerage on demand, any deficiency in commission ond ioxes owing on such commission. Sobo. o Sl e

buyer complein the purchase and the deposlt fhersof becomes fodetied, crvarded, direcied or relecsad 1o the "
:ﬁmw Bfﬁwrm hmmnu;dh “W@WMWmdhthMM”WIW.MW
rolsased ks mSelhributno!bucndﬂnmmmbnpuydiuhdauﬁkmmmmﬂbd}nndbpayhbdmmdhdepnd to the Selier.

AN omounts s#! out 03 comminion are to be poid plus applicoble toms on such commission, " ]

3. REPRESENTATION: The Sellr acknowledges ot fhe living Brokeroge hos idec the Seller with writen information explaining ogancy
relotionships, Including tnl:-muﬁnn on Soﬂ-m.mnmbn su'ﬁ%mq. Bgyar Ropmhﬁon. Madtipls Reprasenicion and Customer Service.
The Saller authorizes the Listing Brckerags to co-operate with any cther registemd real ssiole brokerage (co-opercling brokerage), ond to offor to pay

the cooperoting broksrage o commission of]"'a-s % of the sale price of tha Property et piusHST!essmnrkchngeosm o

INITIALS OF LISTING RECKERAGE: <; :

2013, Cruren ol Evtole Auscceton: [TREA") A ngs esarvd T fom. duhpd ! nnamanm-ﬂm
;MG.MMW-W;'@ wmwr ” i prrerg of reproduciryy e siardond et pavan Forws 520 Rovised 2013 Mage 1 of 3
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oul of the commission the Seller pays the Listing Brokeroge. The Seller understands that unless the Soller is ctherwise infarmed, the coaperating
brokernga is represunting the interests of the buyer in the hansaction, Tha Selier further ocknowlsdges thot the tisting Brokeruge may be listing ofher
properies that moy be similor 1o the Sefler’s Properly and the Seller hereby consents ko the Listing Brcgtmgn acling os &n agent for more thon one seller
withoul ony claim by the Seller of conflie! of interest. Unless ofherwiss agreed in writing between Sefler and Listing Brokernge, ary commission payable
to any other brokerage thall be paid out of the commixsion the Sefler poys the Listing Brokerage.
Tho Seller hereby appolnts the Listing Brokerage as the Seller's ogent for the purpose of giving and recaiving nolices pursuanl to any offer or agresment
1o purchose the Property.
MULTIPLE REPRESENTAYION: The Seiler b ocknowiedges that e Listing Brokerage be entering into buyer represeniation ogresmants with
buyers who may be interestad in ;urdrmri “:lzy Selier’s Py e . In the w:.i\f that ?& lmcll:g Br;;om‘;e has my:’md into or anlers into o buyer
repraseniation ogreemenl with o prmpm?uyer for thw Seller's Froperly, the Listing Brokarage will ablain the Sefler’s written corent io reprasent both
the Sefler and the buyer for the ransagtion at the eartisst practical epporkunity onid in olf coses pricr #o ony offer 0 purchow being submitied or presented.
The Seller understond and acknowlodges thot the Listing Brokeroge must be impartiol when regretaniing both the Seller ond the buyer and equally
otect the interests of the Selar ond buyer, Tha Sellar undersiands and ocknawledges thet when represenlirg both the Seller ond e buyer, the Listing
rokeruge sholl have o duty of full disclosure to both the Seller and the buyer, including a requirement o disclose ull foctual information cbaut the
Property known fo the Lsting Brokeroage.
However, the Seller further understonds and acknowladges thal the Listing Brokeraga sholl not disclose:

* that the Seller may or wifl occept less thon the listed prico, unless otherwise instructed in wriling by the Seller;

* thal the buysr may or will pay more than the offeret prics, unleis otherwise insiructed in writing by the : ‘

s the mokivation of or refmmﬂ information about the Seller or buyer, unlass otherwise instructed in writing by the party 1o which the information

applies or vnles foilure to dikdove would constitie froudulent, urdawhd or unethical practics;

« the price tha buysr shauld offer or the price the Sellor should accept; and

* the listing Brokerage sholl nol disclose to the buyer the terms of any other offer.
Howowver, it is undorstood that fockuat market information about comporable o3 and information known 1o the Lising Broksroge concarning
potential uses for the Property will be disclosed 1o both Sefler and buyer 1o ussni em lo come fo their awn conclusions.

Where o Beokernge reprecenss both the Selfer ond the Buyer (multipie representetion), tha Srekerwge sholl net be antitied or
avivorized to be mgent for either the Buyar or the Sellar for the purpase of giving and recslving nefices.

MULTIPLE REPRESENTATION AND CUSTOMER SERVICE: The Seller understonds ond ogrees that the listing Beoksroge also provides
rapreseniotion and cusiomer service 1o othar sellers and buyers. If the listing Brokerage ru?qrmnh or rrwidas customer service to more than one seller
of buyer for the some irads, the Listing Brokerage shall, in wrifing, ol the earfiest pracicable apporunity and before any offer is made, inform o seflers
and buyers of the nalure of the Listing Beoksroge's iskationship o such seller und byyer,
REFRRRAL OF ENQUIRIES: The Sollar agrees tha! during the Listing Peried, the Seller sholl advise the Uisting Brokero immedigiely of all enquiries
from any source whalscever, and all offers fo purchure submitted o the Seller sholl be immedictsly submitted to the Mﬁr rolurm by the Seller befora
the Sefler acceph or reiach the same. IF any enguiry during the Listing Periotl resslis in the Sefler's accepting o valid offer v purchase during the Listing
Period or within the Holdaver Period aker the expiration of the Lisfing Period described above, the Seller agrees o poy the Listing Brokeroge the amount
of commission st aut above, poyoble withia five [5) days folowing the Lisiing Brokerape’s written demand thecafor, .
MARKETIMS: The Selier ogrees 1o allow e Listing Brokeroge Yo show and permil prospective buysrs to fully inspect the Property during reasenabl
hours ond the Sellar gives tha Listing Brokerage hngsdn an:iugxcluum right ko plaze g;urp;ola‘ unrﬁ’Sold' signfs} upon the Property.
The Seller consents 1o the Listing Brokerogs including information in advertising thal moy identify the Propecy. The Seller further ogrees that tha Um'::?
Brokgfel‘:ge shall hove sole and exclusive autharily ta moke all odverfising decisions relafing to the marketing of the Froperty during the Uisting Perind.
The r agrees thal the thiing Brokeroge will not be held liokle in any manner whatsoever for ncts or omissions with rexpect K odvertising by
the listing Brokeroge or any other party, other than by the Listing Brokeroge's gross negligence or willul aci.
WARRANTY: The Seller ropresents and warrants that the Seller hos the exclusive authority and powet to execute tis Authority to offer the Property for
sole and that the Seller has informed the Listing Brokerage of any third party interest or claims on e Property such as rights of firs) refusal, ophons,
sasements, marigoges, encumbrantes or ofherwise conceming the Propery, which may cfset the solo of the Property.
INDEMNIFICATION AND INSURANCE: The Sefler will not hold the Listing Brokeroge respansible for any loss or damage o fie Property or contents
oceurring during the term of this Agseement coused by the listing Srokerage or amyons slse by any means, including theb, fire or vandalism, ofher thon
by Ihe Listing Brokerags's gross na?ilgem ar wilkul oo, The Selier agrees o indemnily and save hormless the Lising Brokerage and eny co-oporali
bro&avugbn trom ony llabifity, ckaim, Toss, cast, damage o mjury, inchuding bul not limited o loss of the commission payable under this Agraement, cau
or coniributed to by the breoch of any warranty or represeniofion mga by the Sefler in this Agresment or the ocvompanylng dotu form. The Seller
apgrees fo indemnify and sove horm‘:ﬂs the Listing Brokerage and any coo 'nq brokarage from any liobilty, cloim, Joss, cost, damage or injury as
a resull of the Proparty being affected by ony contamivants ar envirenmenial problems. o
The Seller worrants the Property is insured, inchuding personol linbiligy insuronce agoinst any chims or lowawils rewlling from bodily injery or property
domage o others coused in any way on of al the PropenLc:’nd the Seller indemnilias the Brokevaga ond oll of ils emplaywes, rep atives, salesperso
ond brokers {lishng Beokeroge) ond any ¢ roting brokerage and ol of ils employees, representotives, solespersons and brokers {cocperating
brokerage) for ond against any cloims cgainst the Lising Brokeroge or cooperating brokerage made by anyone who ottends or visis the Froperty.
FAMILY LAW ACT: The Seller haraby warrants thar spousal consent is nol necessory undet the provisions of the Family Law Aet, R.5.0. 1900, unfess
the Seller's spovse hos exncuted the consent hereinalier provided,
FINDERS FEES: The Seller ocknowladges thot the Brohf? may be receiving o finder's fes, reward and/or referral incentive, and the Seller consants
to any sch banefit being recatvad and realned by the Brokwroge in addition to the commiission a3 described cbave.
VERIFICATION OF INEORMATION: The Sefier nuthorizes the listing Brokerage to obitaly any infarmation from uny regulaiory outhorities,
tharixations in this I:‘gu‘;go o ma'g
[ mey

vernments murlgugdaesT?‘r %ihlcg: ms the Pm;:'ew and ﬂg ieller ngm”:e klaj aﬂmuam oind daliver ;?-.th':dﬂhr o rizations in

reaOn required. The inks isti okeroge of isting Brokerage's autharized reprassniative ¢ M
wxecute such d:c?:menraﬁon as,muv be mmopfg;y L3 -H-dm inlngc::gn!; inhmuﬁongm nbmnsg:id. The Swllar hereby authoulzes, instruchs and directs
e ubove najed regulatory authorilies, govermments, Morgogess of ohers to release ony ond dll information 1o the Listing Rrokerage.
USE AND DISTRIBUYION OF INFORMATION: The Sefler cansents o the collection, use and disclosurs of penonal informetion by the Brokero
for the purpose of lising and marketing the Property Including, but not limited fo: kisting and adverising the Property using any medlum including
Internal; disclosing Property informotion fo prowpaciive buyers, brokerages, su#esfefmm and olthers who may dssist in the sale of the Prbperl'{:: auch
other use of the Sellar’s peryonol information as is consivent with listing ond mar eﬁgg of the Property. The Seller consants, if this Is an MLS® Listing,
to placement of the lisling infarmesian and wiles Infarmation by the Brokerage info tha detobosels) of the oppropriats MLS® lymm[:rh_ond ta the posting
of any documents and other information fincluding, without limbasion, o;ﬁ\o raphs, images, gruphics, aydio on recordings, vg.rfu:_: mi’i::
drawings, floor plans, archiectural designa, artistic r'enderi 3, :;;wys[ and (}sﬂng d}fmlwﬂew&d "Z,,S'/;" Iuﬂ::ilfhoimiho Sal ‘r -nh:m
dutchase{s} of the appropricie MLS® system(s). The Seller hareby indemnilies and saves harrmiwss 1\':9:1| f:-rigc’uumd ::z s wpbyﬂi 4 o'rmwwlh'n

brokers or saley asentalives rom on ol cloims, Yabilites, suils, otfiohs, losses, cosh @

Iroom ﬂr\su posting ggny documants m‘oll-ir information (including, without limitation, aphs, imoges, gfmphlc_s, audio and \gg:o mcording':; vir‘:’w

tours, drawings, floor plans, architectural designs, artistic randerings, surveys and listing descripions} as aforesaid. The Selier _nowladgg: of the
INITIALS OF LISTING BROKERAGE: { INITIALS OF m% )
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MIS® dutobase is the of the real esiole hoardis) and can be licensed, resold, or otherwise declt with by the board(s). The Seller huther
WMN:«: at!u!eboaﬂisimwdw‘ing!:ve]Hmdﬂ\aﬂﬁhgundm&ar.&im&hbmminﬂw dafobase i any
persons authorized ko use such service which may include ofher brokerages, governmen? departments, appraisers, municipal orgunizations and others;
shorket the P , 6 13 option, in any medium, inchuding electranic medin; during the teem of the listing ond Fereaher, complle, retain and publish
ony statiics including historicol MLS® data and remin, repeoduce ond display photograghs, images, graphics, audic and video recordings, virtual
ours, dmngs, floor plans, ur&iwﬂg%hmﬁﬂsﬁc ‘:::!Tny, s;rvgl f:d “'ﬂa"r?d dewn/ rool H h:a“r:ia(’ l;e uudmhmlmwmn%
c 5 mo use n whlon as the Brokarg, ot ashre aerm , i1 Con

the i!sﬁng. marketing end slling of redl estale during the twm of #ha listing ond iherecher. k

In the svent the this Agreemant s ncefied er olbwrwi
e o e A S AR ED
Dasx Doss Nat
conwnt 1o ollow ofher real estriv board members to conloct the Sefler clier expirotion or tthar lermination of this Agresment o discuss listing of atherwise
rgirkating the Froperly.
12, SUCCEBSORE AND ASSIGNS: The heirs, sxoculon, odminidmions, sucoessors and ossigns of the indenignad are baund by the lenms of is Agreement.

13. CONFLICT OR DISCREPANCY: f there is any conflict or discrepancy batwasn any Ag including ony Schedule
ooched hereto) and any provision in the : rdoprv-m portion hargl. the added pmm shol supersede the nundurJ pre-sz) provision bo e
extunt of such conflict or discrepanty. This Agresment, inchsding any Schedule atrached heret, sholl constitute the sntice Authorily hom the Soller 1o
the Brokeroge. Thers is no representation, worranly, collaierol agrmement ar tondition, witich alfects this Agrestet ofher than s exprassed herain.

14, DECTRONIC COMMUNICATION: This liskng Agresment and reamenty, noti other communicotions condeny thaveby b
pansmited by means of sluctranic syuems, in which caze 3Gnatures Sholl be deemed o ba orgmal. The Wansmissian of fis Y oy tho Seller
by alecironic meoms sholl be deemed To confirm the Seler hos rstained a true copy of the Agreement,

15 SCHEDULE(S). A ..o reeememisecesssnees o el ditet fovm ahochud horeto formis) part of this Agresmant.

THE LISTING BROKERAGE AGREES YO MARKET THE PROPERTY ON BENALF OF THE SELLER AND REPRESSNT YHIE SELLER BN AN EHDEAVOUR TO OSTAIN
A YALID OFFER TO PURCHASE THE PROPERTY ON THE TERMS SET OUT IN THIS O ON SUCH OTHER TERMS SATISFALTORY TO THE SELLER.

nharmation o

THIS AUTHORITY HAS BEEN READ AND FULLY UNDERSTOOD BY ME AND | ACKNOWLEDGE THiS DATY | HAVE SIGHED UNDER SEAL.
Any representalions conkained herain or as shown on the atcompanying data furm respecting the Praperty ars froe to fhe beit of my kaowledge, | jen and baliel.

SIGNED, SEALED AND DEUVERED | herve hereunto 1ot my hond and seal;

URNT CHURCH PROPERTIES LIMITED:,

:’5 DATEMQ"("\‘B

: ol o)
o Y T cvmeearee s soeent vovsespeens st shessmsseere s s
{Signesure of Safler/Authorized Signing Oficer) Sl

SPOUSAL CONIENT: The undarsi wss of the Seller hereby consents to the listing of the Property herein pursuant fo the provisions of the Family Low
Act, R5.C 1990 and hereby u;;':‘:ﬁ he/she wil emcmyall necessory of incidental dotuments to hhar ony fransaction provided for harsin.

{Spousa S
T - DECLARATION OF INSURANCE
Ettor Medot¥, Noah Rechtsman, BiekeYumovshtt | s s
The hoknfwhsperma;dgmm i
iy veys Brokars Act (REBBA} and Regulstions.
W ofbroktr/Solmpeoent
ACKNOWLEDGEMENT
Tive Seller(s) heorwby udinowiedpa mmmm:)mmummduwummwcmmdm
Agreement on the Y dey of . 20 rerarnes
- . Det. o l

{sgnoture of elfer] 7

{Signonira of Setlesi

' Otis Asvor st FOREA conacvar] This Jove s et oy OREA o s v e mptarkacion ol 8 vy ool Serans
f;“ghm‘:‘mswx wummrmn.uh&.mm«mummm Form 520 Rowed 2013 Pepe 3ol 3
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SCHEDULE "A” to LISTING AGREEMENT

Notwithstanding the Commencement Date of the Listing Agreemant shall be November 6th,
2013, the parties agree that the Property will riot be placed on the Mulliple Listing Service unti!
November 14" 2013 to aliow the Brokerage to prepare the necessary marketing materials.
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h; PARCHEL RESISTER (ABBREVIATED) POR DRODBRTY IDENTIFIER
' io I ez 7o £ eI
D’? 0317250 ServiceOntario JEEEE i PREFARED POR 9513410
_ QFFICE 466 1 214000068 (LT OR 2013711713 AT 14:54:27

+ CERTIFIED BY LAND REGISTRAR IN ACCORDANCE WITH LAND TITLES ACT * SUBJECT 10 RESERVATIONS IN CROWN GRANT *

ERQFPERTY DESCRIPTIGN: PT WALKS AND GARDENS PL 5A TORGWIO; PT STRIP OF LAMD SN WATERS EDGE AND TOP OF BANE PL SA TORONTO; PT LY 30 $/5 PRONT ST ¥ PL SA TORONTO AS IN
CAS70507; S/T CI273443; CITY OF TORONTO

PROPERTY REMAREE:
BSIXTROURLIFIER: RECENTLY..
FEE SIMPLE EIRST CONVRREION FROM BOGK 2003/08/25
LT CONVERSION QUALIFIZD
OWNERS’ MAMES CAPRCITY SHARE
PRONT CHURCH PROPERTIES LIMITED RowRT
: : ; ; 4 CRRT/
REG. NON. ° DATE , DNSTRUMENT TYPE | ANODNT PARTI®S FRON FARTIES TO ) =
. : ! .
e
¥=+ PRINTOJY INCLUDES ALL DOCTMENT TYPES (DRLETED INSTRUMENTS NGT INCLEDED) *+ '
+*SURJRCT, KM FIRST REGISTRATION ONDER THE IARD TITLES ACT. 0+ !
s SUSSRCTION £4(1) OF THE LAND TITLES ACT, EXCEPT PARAGRAPH 11, PARAGRAPH 14, PROVINCIAL SUCCESSION DUTIES =
. AND ESCHEATS OR FORFRITURE TO TRE CROWN. i
. 1 ;
- THE RIGHTS OF ANY PERSON NBO MWOPLD, BUT FOR THE LAND TITLES ACT, BE ENTIPLED TO THE LAND OR ANY BART OF ;
- IT THROIGH LENGTH OF ADVERSE POJSESSION, PRESCRIPTION, MISDESCRIPTION CR BOUNDARIES SETTLED BY R
. CONVENTION.
1
; - | !
0 JANY LEASE 7O NICH THE SUSSECTIQN 70(2) OF THE REFISTRY ACT APPLISS.

r : '
**DATE OF (ONVERSION TO LAND TITLES: 2003/38/25 **

CT273443 1978/01/06 " TRANSFER EASEMENT THE CORPORATION OF THE CITY OF TORCNTO c

CT703284 1985/02/07 AGREEMENT . ) I{CITY OF TORONTU c
REMRRXS: ENCROACHMENT : )

{hsB2338 1999/61/20 NOTICE CF LEASE

| CLEARNET PCS INC. <

CABOLZ05 1839/05/17 ~ AGREEMENT
REMARKS: ENCROAUHMENT

"CITY OF TORONTO ¢

AT1262288 f2(‘05/’09;"23 EWSFER $5,200 040 ' ROSPIN (65 FRONT) CORP. I ¥RONT CHURCH PROPERTLIES LIMITED i
L i PLANNING ACT STATEMENTS ,
i
ATL262283 ' 2006/038/22 . CHARGE . 2,96¢, 600 FRONT CHURCH PROPERTIES LIMITED ALTEBNA SAVINGS AND CREDIT TWION LIMITED c
AT1262430 :2006!09/22 NG SEC INTERBST . $1 . ALTERNA SAVINGS AND CREDIT URION LIMITED <

REMIMKS: ZECURTTY INTEREST RE: AT12E22€9

NOTE: ADJOINING PROPERTIES SHOULD EE INVESTICATED TO ASCERTAIN DESCRIPTIVE INCONSISTENCIES, JF ANY, WITH DESCRIPTION REPRESENTEL FOR THIS PROFERTY.
HOTE: ENSURE THAT YOUR PRINTOUT STRTES THE TOTAL NUMBER OF PAGES AND THAT YOU HaVE PICKED THEM ALL UP
NOTE: RESULTS WERE GENERATED VIA WWW.GEOWAREHOUSE Ca
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PARCEL RRGISTER (ABBREVIATED] POR PROPERTY IDERTIFIER

— o A s
RRGISTRY PREPARED FOR 9513410

OFFICE #5686 214G0-0055 (LT} OF 2013/11/13 AT 14:54-27

* CERTIFIED BY LAND REGISTRAR IN ACCORDANCE WITH LAND TITZES ACT * SUBJECT 70 RESERVATIONS IN CROWN GRANT »
: H i 3 T/
REG, NI, DATE - INSTEIMERT YYER ARET PARTIRS PRGN - BARTIRS TC H CHKD
1
AT1961238 - 200B/11/28 | NOTICE | ALTERMA SAVINGS AND CREDIT UNION LIMITED FRONT CHURCH PROPERTIES LIMITED c
RENARKS: ATIZ62p8% R )
| ] ;
AT2335742 | 20:0/03/25 |BYLAW { cI1rY OF TORONTO ! ¢
RENARKS: TO DES{GNATE THE PROPERTY RT 65 FRONT STRERT|EAST (JOMN SMITH AND COMPANY WAREAUUSE) AS BEING OF CULTURAL HERITAGE VALUE OR INTRREST. '
! . % :
AT2711991 2011/06/03 | NOTICE 53 ALTRRMA SAVINGS ANG CREDIT GNION LIMITRD { FRONT CHURCH PROFERTIRS LIMITED ic
RERLRES: RE, ATi262288 ' ;
i
AT29595%6 [ 2012702/05 | CHARGE ! 52,500,000 | FRONT CHORCH PRCPERTIES LIMITED 1368230 CNTARIO LIMETED c

|

HOTE: ADJOINING PROPERTIZS SHOULD BE IRVESTIGATED TO ASCERTAIN DESCRIPTIVE INCONSISTENCIES, IF ANY, WITH DESCRIPTION REPRESENTED FOR THIS PROFERTY .
KOTE: BNSURE THAT YOUR PRINTOUT STRTES THE TOTAL NUMBER OF PASES AND THAT YOU HAVE PICKED THEM ALL UP.
NOTE: RESULTS WERE GENERATED VIA WWK.GEOWAREHCUSE (A
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Court File No, CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Commercial List

THE HONOURABLE ) FRIDAY, THE 21*
)
JUSTICE NEWBOULD ) DAY OF MARCH, 2014
BETWEEN:
DBDC SPADINA LTD,,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants
and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents
and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

Defendant

ORDER

THIS MOTION, made by the Applicants for an Order varying the Orders of this Court
dated December 18, 2013 and January 27, 2014, was heard in writing this day, at the court house,

330 University Avenue, 8™ Floor, Toronto, Ontario, M5G IR7.

ON READING the Affidavit of Jim Reitan sworn March 18, 2014 and the Exhibits thereto,
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2.

L THIS COURT ORDERS that the Orders of December 18, 2013 and January 27, 2014 be
varied to provide that the proceeds from the sale of the property at 65 Front Street East, net of items

1-5, 7 and 8 on the attached Direction be remitted to Schonfeld Inc. to be held pending further

L — | I
Order of this Court.0"y Coni Hem CpALS vatsil. of Ko, Mawrspin

HINIE

CHTEGES VT ORSORIT A STRONTO
CON RO NG
£ 7 ANS LE NEGISTRE NO.:

MAR 21 20

M
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SCHEDULE “A” COMPANIES

Dr. Bermnstein Diet Clinics Lid.
2272551 Ontario Limited

DBDC Investments Atlantic Ltd.
DBDC Investment Pape 1td.

DBDC Investments Highway 7 Ltd.
DBDC Investments Trent Lid.
DBDC Investments St. Clair Ltd.
DBDC Investments Tisdale Lid.
DBDC Investments Leskie Lid.
DBDC Investments Lesliebrook Ltd.
DBDC Fraser Properties Lid.

DBDC Fraser Lands Ltd.

DBDC Queen’s Corner Inc.

DBDC Queen’s Plate Holdings Inc.
DBDC Dupont Developments Ltd.
DBDC Red Door Developments Inc.
DBDC Red Door Lands Inc.

DBDC Global Mills Ltd.

DBDC Donalda Developments Ltd,
DBDC Salmon River Properties Ltd,
DBDC Cityview Industrial Ltd.
DBDC Weston Lands Ltd,

DBDC Double Rose Developments Ltd.
DBDC Skyway Holdings Ltd.
DBDC West Mall Holdings Lid.
DBDC Roya! Gate Holdings Ltd.
DBDC Dewhurst Developments Ltd.
DBDC Eddystone Place Ltd.

DBDC Richmond Row Holdings Ltd.
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SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline - 1185 Eglinton Avenue Inc.

Wynford Professional Centre Ltd.
Liberty Village Properties Inc.
Liberty Village Lands Inc.
Riverdale Mansion Ltd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Lid.

Tisdale Mews Inc,

Lesliebrook Holdings Ltd.
Lesliebrook Lands Lid.

Fraser Properties Corp.

Fraser Lands Ltd.

Queen’s Comner Corp.

Northern Dancer Lands Ltd.
Dupont Developments Ltd.

Red Door Developments Inc. and Red Door Lands Ltd.
Global Mills Inc.

Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd,

Weston Lands Ltd,

Double Rose Developments Ltd.
Skyway Holdings Ltd.

West Mall Holdings Ltd.

Royal Gate Holdings Ltd.
Dewhurst Developments Ltd.
Eddystone Place Inc.

Richmond Row Holdings Ltd.
El-Ad Limited

165 Bathurst Inc.
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TO:

DIRECTION

TODD HOLMES
DEVRY SMITH FRANK. LLP

ARD TO:  Any other solicitor acting for Front Church Properties Limited

RE:

Sale of 65 Front Street Jiast

Front Chorch Properties Limited hereby authorizes and directs you to deal with the gross
proceeds of sale (310,300,000) as follows:

L

2,

Adjust for the first mortgage assumption of approximately $5,805,500,

Pay out the second mortgage of $2,500,000 plus scorued interest of epproximately
£92.000;

Adjust for 2013 and 2014 property taxes ($1635,000 est.);
Pay to CRA the amoumt to discharge their HST Her (3203,000 est);

Adjust for any other standard amounts in the Staternent of Adjustments ($150,000
est.);

Hoid back in trust the sum of $650,000 to pay suppliers, trades and creditors to whom
money is due form Front Church to ensure there are no lien claims against the
property after Closing, with Front Church to provide a list of those suppliers, trades
and creditors upon Closing;

Pay realty commissions to Cushman Wakefield LePage ($349,170 est.y;

Pay your legal fees and disbursements ($30,000 est,);

Pay to Global Mills Inc, the sum of $361,750; and

Any surplus to be paid to Canada Revenue Agency towards the cosporate tax that will
be due from Front Church Properties Lirnited due to the sale of 65 Front Street
Eagt.

Dated st Toronto, Ontario this 21st day of March, 2014

President

Norm# Walton

I have the authority to hind the Corporation
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NORMA WALTON et al.
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ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
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Lawyers for the Applicants



APPENDIX “F”



202

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]
THE HONOURABLE ) Tuesday, the 20th
)
D.M. JUSTICE BROWN ) day of May, 2014
BETWEEN:
DBDC SPADINA LTD.

AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents
and
THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT
S —
AHsvDED ORDER

THIS MOTION brought by the Respondents for an order varying the Orders of this Court
dated December 18, 2013, January 27 and March 21, 2014 in respect of the property known
municipally as 65 Front Street East, Toronto, Ontario (the “Property”) and vesting in the
Purc;haser, 2410077 Ontario Ltd., the right, title and interest in the Property currently held by the
Vendor Front Church Properties Limited (the “Vendor”) was heard this day at 330 University

Avenue, Toronto, Ontario.
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ON READING the motion records of the Respondent Norma Walton returnable Aprit 1, 2014
and April 29, 2014, the Affidavit of Ken Froese swom April 28, 2014; the two Affidavits of the
Respondent Norma Walton sworn May 5, 2014; the responding motion records of the Applicants
returnable April 1, 2014 and April 29, 2014 of the Applicants’ Compendium and Supplementary
Compendium; the Inspector’s Report dated April 23, 2014, the updated Inspector’s Report dated

May 5, 2014;

ON READING the materials and hearing from the Respondent Norma Walton, counsel for the
other Respondents, counsel for the Applicants, counsel for the Manager and counsel for certain
other interested parties, but not counsel for Cushman & Wakefield Ltd., and reviewing
correspondence from counsel for Her Majesty the Queen in Right of Canada as Represented by
the Minister of National Revenue (“CRA”), and upon Cushman & Wakefield Ltd. not having

been given notice of this motion and therefore not having had a chance to appear;

1, THIS COURT ORDERS that the time for service of the notices of motion and motion

records is hereby abridged, as necessary, so that this motion is properly retumable today.

2. THIS COURT ORDERS that the Order of the Honourable Mr. Justice Newbould made
March 21, 2014 is hereby varied to provide that the sale proceeds from the sale of 65 Front Street

East, Toronto, Ontario will be paid in accordance with this Order.

3. THIS COURT ORDERS that the Vendor shall, from the sale proceeds of 65 Front Street

East, make the following payments upon closing (the “Primary Payments™):



(a}

®)

()

(d)

(e)

-3-
Apply a credit in the approximate amount of $5,887,500 to the purchase price of
the Property in favour of the Purchaser in respect of the assumption of the first
mortgage registered on the Property in favour of Alterna Savings by the

Purchaser;

Payment of the second mortgage registered on the Property in favour of 368230
Ontario Limited in the amount of principal, interest and $85,000 plus HST in

legal fees, being the approximate amount of $2,720,000;

Payment of property taxes in arrears for 2013 and adjustments for 2014 property

taxes in the approximate amount of $190,000,

Standard closing adjustments in the statement of adjustments in the approximate

amount of $150,000; and

The vendor’s legal fees of $30,000 plus HST.

4, THIS COURT ORDERS that the remaining balance from the sale proceeds of the

Property be paid to and be held in trust by Goodmans LLP in trust, being counsel to Schonfeld

Inc. in its capacity as Manager.

5. THIS COURT ORDERS AND DECLARES that after the Primary Payments are

satisfied, upon Closing of sale of the Property, all of the Vendor's right, title and interest in and

to the Property shall vest absolutely in the Purchaser, fice and clear of and from any and all

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or

deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or

other financial or monetary claims, whether or not they have attached or been perfected,

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims")

204
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including: (i) the lien in favour of Canada Revenue Agency registered against the Property; (ii)
the construction lien claims registered against the Property; (iii) the notice of claim registered by
Colling Barrow (Toronto) Limited, the court appointed Receiver of Global Mills Inc.; (iv) the
Commission payment due to Cushman & Wakefield Ltd, (the “Secondary Payments”) and for
greater certainty, this Court orders that all of the Secondary Payments affecting or relating to the

Property are hereby expunged and discharged as against the Property.

6. THIS COURT ORDERS that upon the registration in the Land Registry Office for the
City of Toronto of & Transfer/Deed of Land in the form prescribed by the Land Registration
Reform Act duly executed by the Vendor of a Vendor’s Certificate in the form prescribed by the
Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is hereby directed to
enter the Purchaser as the owner of the subject real property identified in Schedule B hereto (the
“Real Property™) in fee simple, and Is hereby directed to delete and expunge from title to the

Real Property all of the Claims listed in Schedule C hereto.

7. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds from the sale of the Property shall stand in the place and stead of the
Property, and that from and after the delivery of the Vendor’s Certificate all Claims shall attach
to the net proceeds from the sale of the Property with the same priority as they had with respect
to the Property immediately prior to the sale, as if the Property had not been sold and remained
in the possession or control of the person having that possession or control immediately prior to

the sale,

8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld
Inc. in its capacity as Manager in these proceedings, will bring a motion for approval of an Order

of this Court approving a Claims Process to determine the validity, quantum and priority of the
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Secondary Payments and any claims of the Applicants that the Court may order in respect of the

Propetty.

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Manager and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Manager, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Manager and

its agents in carrying out the terms of this Order.

P

CN ey T | N
LE Fiovs ii LIV
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Schedule A — Form of Vendor’s Certificate

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

St St a’

BETWEEN:

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents
and
THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT
YENDOR’S CERTIFICATE

RECITALS

A.  Pursnant to an Order of the Honourable Mr. Justice Brown of the Ontario Superior Court
of Justice (the "Court") dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in
its capacity as the Court appointed Manager in these proceedings (the "Manager") the remaining
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balance from the sale proceeds from the sale of 65 Front Street East (the “Property”) after the
Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.
THE VENDOR CERTIFIES the following:

1. The Vendor has paid to the Manager the remaining balance from the sale proceeds from
sale of the Property after the Primary Payments were made; and

2. This Certificate was delivered by the Vendor at [TIME] on [DATE].

FRIEDMAN & ASSOCIATES LLP as
Vendor’s lawyer

Per.

Name:
Title:
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Schedule B — Property

The real property located at 65 Front Street East, Toronto, Ontario
PIN 21400 - 0069 LT

PART WALKS AND GARDENS PLAN 5A TORONTO; PART STRIP OF LAND BETWEEN WATERS
EDGE AND TOP OF BANK PLAN SA TORONTO; PART LOT 30 SOUTHSIDE FRONT STREET EAST
PLAN 5A TORONTO AS IN CA570607, SUBJECT TO CT273443; CITY OF TORONTO

65 FRONT STE

TORONTO



ORDER
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Schedule C - Claims to be deleted and expunged from title to Real Property

{(a) CRA HST lien claim Registration Number AT3488865;

(b)  Construction lien claims including but not limited to Registration Numbers;

(i)
(i)
(iif)
(iv)
)
(vi)
(vii)
(viti)
(ix)
(x)
(xi)
(xii)
(xiii)
(xiv)
(xv)
(xvi)
(xvii)
(xviii)
(xix)
(xx)

(xxi)

AT3557508 Laser Heating and Air Conditioning Inc.;
AT3557855 Net Drywall & Acoustics Ltd.;
AT3561737 Roofing Medics Lid.;

AT3563233 Blue Air Mechanical Inc.;

AT3565588 Gentry Environmental Systems Lid.,;
AT3565641 Abaco Glass Inc.;

AT3566416 Maxguard Alarm and Security Company Lid.;
AT3566462 Net Drywall & Acoustics Ltd,;
AT3567140 Ample Electric Inc.;

AT3567258 1771105 Ontario Inc.;

AT3567558 G-Line Sun Control Inc,;

AT3567578 Kerestely, Zoltan;

AT3568362 WBA Architects and Engineers Inc.;
AT3568578 Engcon Construction;

AT3570270 Carcol Ltd;

AT3570298 Caiquan Construction Co.;

AT3572541 Memme Joseph;

AT3573033 World Electric;

AT3573412 MediGroup Incorporated;

AT3595633 Gentry Environmental Systems Ltd.; and
AT3600899 Laser Heating & Air Conditioning Inc,




ORDER

(c)
(d

- \-D ~

Collins Barrow Receiver’s notice of claim Registration Number AT3574922; and

Commission payment to Cushman Wakefield LePage.
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ORDER

Schedule D — Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

{unaffected by the Vendor’s Certificate)

Purchaser is assuming the first mortgage registered by Alterna Savings pursuant to Registration
Numbers AT1262289 and AT1262430 and AT1961238 and AT2711991

Vendor is paying out and discharging the second mortgage registered by 368230 Ontario
Limited, Registration Number AT2959596
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DBDC SPADINALTD, eral. -and- NORMA WALTON, e al Court File No. CV-13-10280-00CL

ONTARIO SUPERIOR
COURT OF JUSTICE

[COMMERCIAL LIST]
Proceeding commenced at:

TORONTO

ORDER

NORMA WALTON
- 30 Hazelton Avenue
Toronto, Ontario M5R 2E2

Tel: {416) 485.9790 x103
Fax: (416) 4899973
nwalton@roseandthistle ca

- Respondent
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Birch, John

From: Silver, Lorne

Sent: Wednesday, June 11, 2014 1:53 PM

To: Empey, Brian; 'Elena Plperopoufos’; Norma Walton

Cc: Shara N. Roy; Dunn, Mark; Peter Griffin; Paul-Erik Veel; Mark Goldberg; Todd Holmes;

'dorooker@smhilaw.com’; ‘arncld@azweiglaw.com'; 'gail@tibollo.net'; tkotylo@yahoo.com’;
‘Jack Copelovicl'; 'Saftal akhani@glahoit.com'; 'verbeeklaw@aim.com'; 'tyler@fkilaw.ca';
Birch, John, 'Edward. Park@justice.gc.ca’; 'mallory@azweiglaw.com'; 'biuesang@gbls.com’;
‘cohen@cohensabsay.com’

Subject: RE: 65 Front Strest - Ameanded Order Required

Please be advised that in good faith and without prejudice to any position that may be taken in the Claims Process,
Cushman will deliver, to Brian’s attentlon, a cheque in the amount of $200,000 payabie to Goodmans, in trust,
representing the deposit being held in respect of 65 Front Street. My understanding is that Cushman will deliver this
chegue either later today or tomorrow.

L [resTee
. i:’? | Direct: 416 869 5490 « Fax: 416 640 3018 » Isilver@casselsbrock.com
W 2100 Scotia Plaza, 40 King Street West, Teronto, Ontario, MBH 3C2
meE,g}i?{*K | Www casselsbrock,.com

| Services provided through a Professional Corporation

From: Empey, Brian [maiito:bempey@goodmans.ca}

Sent: Wednesday, June 11, 2014 12:57 PM

To: 'Elena Piperopoulos’; Norma Walton

Cc: Shara N, Roy; Dunn, Mark; Peter Griffin; Paul-Erlk Veel; Mark Goldberg; Todd Holmes; 'dbrooker@smhilaw.com';
‘arnold@azweiglaw.com'; 'gail@tibollo.net’; Silver, Lorne; 'lkotylo@yahoo.com'; Jack Copelovici';
‘SafiaLakhani@glahalt.com’; 'verbeeklaw@aim.com'; "tyler@Ikilaw.ca'; Birch, John; 'Edward.Park@justice.gc.ca’;
'mallory@azweiglaw.com'; "bluesang@gbls.com'; 'cohen@cohensabsay.con’

Subject: RE: 65 Front Street - Amended Order Required

Thank you. The Vendor’s Certificate should not be delivered unless and until the $200K deposit is paid over to us in trust
as well,

Brian F. Empey
Goodmans LLP

416,597.4194
bempev{@goedmans.ca

From: Elena Piperopoulos [mailto:elena@legalpro.ca)
Sent: Wednesday, June 11, 2014 12:38 PM

To: Norma Walton

Cc: Shara N, Roy; Dunn, Mark; Peter Griffin; Paul-Erlk Veel; Empey, Brian; Mark Geoldberg, Todd Holmes; ‘
‘dbrooker@smhbilaw.com'; ‘armnold@azwelglaw.com’; 'gall@tiballo.net’; 'Isilver@CasselsBrock.com’; ‘lkotylo@yahaoo.com’;
'Jack Copelovici'; 'SafiaLakhani@glahalt.com'; 'verbeeklaw@aim.com'’; 'tyler@lkilaw.ca’; 'jbirch@casselsbrock.com’;
'Edward.Park@justice.ge.ca’; 'mallory@azweiglaw.com’; 'bluesang@gbls.com'; 'cohen@cohensabsay.com’

Subject: RE: 65 Front Street - Amended Order Required

Hi Norma,

We are pleased to confirm that this transaction is now complete and we are in the process of courlering certified funds
10 the appropriate pariies,
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Cheers,
tlena Piperopouloy

Eiena Piperopoulos
Law Clerk

FRIEDMARN & ASSOCIATES

it rmforn A Sl atgen
150 Ferrand Drive, Suite 802
Toronto, ON M3C 3E5

Phone: (416) 496-3340 ext. 158
Fax: (416) 497-3809
Email: elena@legalpro.ca

From: Norma Walton [mailto:nwalton@roseandthistle ca]

Sent: Tuesday, June 10, 2014 5:00 PM

To: 'dbrooker@smhilaw.com’; 'arnold@azweiglaw.com’; ‘gail@tibolio.net'; 'Isilver@CasselsBrock.com’;
'lkotylo@yahoo.com’; Jack Copelovici'; 'Safialakhani@glaholt.com'; 'verbeeklaw@aim.com'; ‘tyler@Ikilaw.ca';
'jbirch@casselsbrock.com’; 'Edward . Park@]ustice.gc.ca’; 'mallory@azweiglaw.com'; 'bluesang@gbls.com’;
‘cohen@cohensabsay.com'

Cc: Shara N. Ray; Dunn, Mark; Peter Griffin; Paul-Erik Veel; Empey, Brian; Mark Goidberg; Todd Holmes; Elena
Piperopoulos

Subject: RE: 65 Front Street - Amended Order Required

Thank you to all of you who responded. | am attaching the Amended Order obtained today. Note the four changes as set
out above are underlinad in the Order.

We anticipate tha Front Street sale will close tomorrow,
Regards,

Norma

From: Norma Walton

Sent: Monday, June 09, 2014 4:16 PM

To: 'dbrooker@smhilaw.com’; ‘arnold@azweiglaw.com'; 'gail@tibolla.net'; ‘Isilver@CasselsBrock.com’;
'Ikotylo@yahoo.com’; "Jack Copelovici'; ‘SafiaLakhani@glahott.com’; ‘verbeeklaw@aim.com’; ‘tyler@Ikilaw.ca’;
birch@casselsbrock.com’; 'Edward Park@justice.gc.ca’; ‘mallory@azweiglaw.com’; ‘bluesang@gbls.com’;
'‘cohen@cohensabsay.com'

Cc: Shara N. Roy; Dunn, Mark; Peter Griffin; Paul-Erik Veel; 'Empey, Brian'; Mark Goldberg; Todd Holmes

(th@legalpro.ca); Elena Pipercpoulos (elena@|egalpro.ca)
Subject: 65 Front Street - Amended Order Required

Dear all,

| hope you are afl well.
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We need to amend the Front Street Order to facilitate the closing. There are four changes, all contained in Schedules B,
Cand D:

1. The PIN number was wrong. Schedule B shows the corrected PIN, .
2. There were two Certificates registered on title after our last search, the last being registered Friday after His
Honour signed the Order. They are now also listed in Scheduie B; and

3. Alterna, the first mortgage lender, has requested that another of their registered instruments be Included in
Schedule D,

| have underlined all changes. Please confinm they are agreeable.

We are ready to close, pending this amended Order being signed. We are in front of Mr. Justice Brown at 8 am tomorrow
morning, at which point | expect the amended Qrder will be signed and the closing will be completed.

Thanks,

Norma Walton B.A., J.D., M.B.A.

THE ROSE AND THISTLE GROUP LTD.
30 Hazelton Avenue

Toronto, Ontario, Canada M5R 2E2

Tel: (416) 488-9790 Ext. 103

Fax: (416) 489-9973

Wik & Aﬁentlon FdN

This communication is intended solely for the named addressee{s) and may contain information that is privileged,
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protection or otherwise is
made. If you are not the intenced recipient of this communication, please advise us immediately and delete this emali
without reading, copying or forwarding it to anyona.
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I}felMax Garden City Realty Inc. v. 828294 Ontarlo Inc., 1992 Carswel|Ont 589
1992 CarswellOnt 589, {1992] O.J. No. 1080, 25 R.P.R. (2d) 11, 33 A.C.W.S. (3d) B42...

1992 CarswellOnt 589
Ontario Court of Justice {(General Division)

Re/Max Garden City Realty Inc, v. 828294 Ontario Inc,

1992 CarswellOnt 589, [1992] 0.J. No. 1080, 25 R.P.R. (2d) 11, 33 A.C'W.S. {(3d) 842, 3 W.D.C.P. (2d) 411, B O.R,
(3d) 787

RE/MAX GARDEN CITY REALTY INC. v, 828294 ONTARIO INC., NICHOLAS
LOURAS and ARTHUR D, FLEMING

Philp J.
Judgment: May 5, 1992
Docket: Doe. 27,368/91
Counsel: D.C. Delorenza , for plaintiff,

D, Topari and D. Parayeski , for defendants,

Subject: Property; Contracts; Torts

Related Abridgment Classifications
For a!l relevant Canadian Abridgment Classifications refer to highest level of case via History,

Headnote

Agency -- Real estate agents —— Agent’s relationship with third person — Where agent’s commission payable by
third person

Contracts - Contracts under seal — Execution — Sealing — What constitutes seal

Agreements of purchase and sale — Particular provisions -— Clause in agreement directing vendor’s solicitor to pay real
cstate agent’s commission out of closing proceeds — Agreement under seal -— Clause constituting equitable assignment
------ Agreement under seal being enforceable as equitable assignment.

Real estate agents — Commission — Assignment — Equitable assignment -~ Clause contained in agreement of
purchase and sale directing vendor's solicitor to pay real estate agent’s commission out of closing proceeds —
Agreement under seal — Clause constituting equitable assignment — Solicitor in breach of clause by accepting new
direction.

The defendant numbered company executed an jrrevocable direction to its solicitor, as patt of an agreement of purchase
and sale, to pay the plaintiff real estate agent the unpaid balance of the commission and taxes out of the proceeds of the
sale of certain lands. The agreement containcd a small printed black circle resembling a seal. Above the signature of the

WesttawNext.cANADA Copyright ¢ Thomson Reulers Ganada Limited or ils Ecensors {excluding individual court documents). All rights reserved.

Legal*11830200.1
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Re/Max Garden City Realty Inc. v. 828294 Ontario Inc., 1992 CarswellOnt 589
1992 CarswellOnt 589, [1992] ©.J. No. 1080, 25 RP.R. 2d) 11, 33ACW.S, 3d)8d2..

numbered company’s authorized signatory were the standard words “In witness whereof 1 have hereunto set my hand
and seal.” There were also the words “Signed, sealed and delivered in the presence of” next to the space where a witness
would sign.

When the sale closed, the solicitor, in spite of his knowledge of the irrevocable direction, accepted from the defendant L
and the numbered company a further authorization to pay the net real estate commission due and owing to the numbered
company. In accepting such direction, the solicitor obtained from L, as president of the numbered company and in his
personal capacity, indemnification to save the defendant solicitor F harmless from any and all actions arising from
non-payment of the net real estate commission owing to the plaintiff with respect to the transaction, The plaintiff sued
for the real estate commission owing to it and moved for summary judgment. F brought a motion for summary judgment
for indemnification against L. and the numbered company.,

Held:

The motions were granted.

The irrevocable direction was an equitable assignment, by the numbered company to the plaintiff, of funds that would be
coming into possession of its solicitor when the transaction was completed. It was an assignment under seal, and
constituted an enforceable equitable assignment. For F to disburse that amount, which was clearly described as the net
commission due and owing to the plaintiff, was to breach the equitable assignment made by L on behalf of the
numbered company to the plaintiff. F breached his clear direction under seal to pay the balance of the commission to the
plaintiff,

The solicitor was entitled to summary judgment against the numbered company and L on the basis of the
indemnification agreement.

Table of Authorities

Cases considered:

Family Trust Corp. v, Morra (1987), 44 R,P.R. 250, 60 QO.R. (2d) 30, 39 D.L.R. (4th) 762, 24 Q.A.C. 6 {Div. Ct.)
- distinguished

Pizza Pizza Ltd v, Gillespie (1990), 75 OR. (2d) 225, 45 C.P.C, (2d) 168, 33 C.P.R. (3d) 515 (Gen. Div.) —
referred to

Rules considered:

Ontario, Rules of Civil Procedure -
R. 20

r, 20.04

Motions for summary judgment for payment of real estate commission and for indemnification under indemnification

WestlawNext.cANADA Gopyright © Thomson Reuters Canada Limited or its licensors (excluding individual court doouments). Ali ights reserved,

Legat*11930200.1
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Re/Max Garden City Realty inc. v, 828294 Ontario Inc., 1992 CarswellOnt 589
1992 CarswellOnt 589, [1992] O.J. No. 1080, 25 R.P.R. (2d) 11, 33 A.C.W.S, (3d) 842...

agreement.

Philp J. (orally);

1 This is a motion by the plaintiff for summary judgment against the defendant Arthur D. Fleming ("Fleming”). It is based
on an irrevocable direction given by the defendant Nicholas Louras ("Louras”) on behalf of the defendant 828294 Ontario
Inc. (828", in which he instructed his solicitor to pay to the plaintiff the unpaid balance of the commission and taxes out of
the proceeds of the sdle of certain lands by 828 o one Josefina Vrbik in trust. The solicitor for 828 and Louras was Fleming.

2 The transaction was completed on June 21, 1991, and the proceeds of the sale were paid to Fleming, who held them in
trust for 828, the vendor of the transaction, Fleming was aware of the irrevocable direction signed by Louras on behalf of
828, In spite of his knowledge of this irrevocable direction, he accepted from Louras and 828 a further authorization and
direction to pay the sum of $35,348, being the net real estate commission due and owing to the plaintiff, to 828 instead of to
the plaintiff. In accepting such a direction, Fleming further obtained from Louras, as president of 828 and in his personal
capacity, an indemnification io save Fleming “harmless from any and all actions, suits, litigation, causes of action, claims,
costs, and demands whatsoever for damages, loss or injury howsoever arising, which may be sustained by” Fleming, The
indemnification refers specifically to the “non-payment of the net real estate commission owing to Re/Max Garden City
Realty Inc, with respect to the above-noted transaction of purchase and sale.” The authorization goes on to state that Louras
acknowledged and confirmed that the new direction was contrary to the irrevocable direction that he gave in the subject
agreement of purchase and sale, and he made the new direction “with the full knowledge of any and all consequences which
may resuit thereto.”

3 The commission payable was $60,000. The amount paid was $28,600, leaving an outstanding balance owing on the
commission of $35,600. Incidentally, the statement of claim provides for the payment of $35,348, and the relief requested on
this motion includes an amendment of the amount claimed to $33,600, and I so allow that relief,

4  The defendant Fieming in his affidavit confirms the above-recited facts and requests in his notice of motion a summary
judgment against Louras and 828 in the event that summary judgment is granted against him by reason of the indemnification
given by Louras and 828 in the above-mentioned authorization.

5  The affidavit of the defendant Nicholas Louras, dated April 14, sets out that he blames the plaintiff’s agent and
employee, one Len Lucas, for the failure of another agreement, which he calted “more lucrative,” to sell to one Tony Serafini.
He also, in his affidavit, states that he is filing a third party claim in an action brought by Serafini as plaintiff against the
plaintiff in the action before me.

6 There was no factum fifed by the solicitor for 828 and Louras, but it would appear from the affidavits that there is some
issue between Louras and 828 and one Len Lucas. Attached to his affidavit are the pleadings in the action of Serafini versus
828, including the third party claim against Len Lucas, Re/Max Welland Realty Limited and Re/Max Garden City Inc. There
may very well be an issue there that is clearly not capable of being resolved by way of summary judgment, and [ do not
intend, nor am I asked, to deal with the merits of any claim that 828 and Louras have by way of set-off, counterclaim or
cross-claim, whatever, against the plaintiff in the action before me.
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7  The issue before me is clearly one of interpretation of the agreement made by Louras on behalf of §28, including the
itrevocable direction contained in the agreement of purchase and sale which was obtained by the plaintiff as agent for 8§28,
The agreement of purchase and sale is attached to the affidavit of Wayne Quirk, who is the president of the plaintiff
corporation.

8  There is a question of whether or not proper consideration was given by the plaintiff to 828 and Louras, which would
enable him to give the irrevocable direction.

9  The case that has come before me from the Divisional Court of Ontario is Family Trust Corp. v. Morra (1987), 44
R.P.R. 250, 60 O.R. (2d) 30, 39 D.L.R. (4th) 762, 24 O.A.C. 6 . In that case, Trainor J. held in a similar clause contained in
an agreement of purchase and sale that there was no consideration from the agent for the vendor to complete an irrevocable
direction to his solicitor and, therefore, in that case, the previous decision of the trial judge was reversed and the agent’s right
to recover under the irrevocable direction from the solicitor was not allowed. In that case, as pointed out by counsel for the
plaintiff, there was no seal contained in the agreement signed by the vendor; on the contrary, the instructions in the agreement
opposite the-signature of the vendor read “affix seal” No such seal was affixed. Without a seal, the need for consideration
must prevail.

[0 In the tenth edition of Cheshire and Fifoot's Law of Comtract (London: Butterworths, 1981), at p. 462, the author
states:

a gratuitous agreement to assign a chose in action, like a gratuitous promise to give any fortn of property, is nudum
pacturn unless made under seal, and creates no obligation either legal or equitable,

On the basis of that principle, the Divisional Court ruled in the case of Family Trust Corp. v. Morra that the agreement could
not stand. '

11 Tt appears clear to me that the itrevocable direction is, in effect, an assignment by 828 to the plaintiff of moneys that
would be coming into the possession of its solicitor when the purchase was completed. It was an assignment under seal and,
in my view, amounted to an equitable assignment which is enforceable. The agreement of purchase and sale before me has
printed opposite the signature of Louras a black circle that resembles a seal, and under that circle is the word “(Seat).” It is
clear from the document that the parties intended that that black printed circle be deemed 4 seal. Above the signature of
Louras appears the printed words “In witness whereof I have hereunto set my hand and seal,” and to the left where the
witness signed are the words “Signed, sealed and delivered in the presence of.”

12 For the defendant Fleming to pay that money, which is clearly described as the net real estate commission due and
owing to Re/Max Garden City Realty Inc., was to breach the equitable assignment made by Louras on behalf of 828 to the
plaintiff,

13 T should also state that the defendant, Louras, in cross-examination on his affidavit, agreed that when h.e sigﬂe.d Fhe
acceptance of the agreement and agreed with the plaintiff to pay him the commission of $60,000 as set out in the listing
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agreement that he intended that 828 should pay the plaintiff the $60,000 commission after closing. By irrevocably instructing
his solicitor to pay directly to the listing broker the unpaid balance he was, indeed, carrying out his intention, as it then was.
The transaction was closed, the money was paid, but Fleming breached his clear direction under seal to pay the balance of the
commission to the plaintiff,

14 1 see no evidence or conflict that gives me any chance of finding a genuine issue to be tried under r.20.04 of the Civil
Rules of Procedure, As Henry 1., in Pizza Pizza Ltd. v, Gillespie (1990), 75 O.R. (2d) 225,45 CP.C. (2d) 168,33 CP.R, (3d)
515 (Gen, Div.), stated, the new R.20, which came into force in 1985, contemplated a radically new attitude to motions for
judgment. It was designed to screen out claims that ought not to proceed to trial if they cannot survive the “good hard look”
test,

15 I am satisfied, having taken a “good hard look,” that the plaintiff is entitled to its judgment against Arthur D. Fleming
for the sum of $35,600, and that the defendant Fleming is entitled to a summary judgment against 828 and Louras on the
basis of the indemnification agreement that he received from them when they instructed him to pay the balance of the
commission to them rather than to the plaintiff. Fleming, therefore, will be entitled to be indemnified for any moneys paid by
him to the plaintiff, and to a judgment against 828 and Louras for that purpose.

16  The action will, of course, have to continue to determine whether or not 828 and Louras have a defence to the issue of
whether or not one Len Lucas was negligent in the failure of the previous sale to close. There may also be an issue to be tried
as to whose fault, if any, caused the number of suites to be listed as 23 rather than 22. There is clearly a genuine issue to be
tried on those issues.

17 What about costs, gentlemen?

Submissions by all counsel,

18  Having heard submissions from counsel, there will be prejudgment interest payable on the $35,600 from June 21,
1991, to today at 10 per cent per annum. Costs of the plaintiff on a party and party basis will be fixed at $3,500, inclusive of
disbursements. There will be no stay of execution.

Motions allowed,

End of Document Copyright © Thomson Reuters Canada Limited or its licensors {excluding individual court dosuments). All sights
reserved.
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2002 AB(QB 38¢
Alberta Court of Queen’s Bench

Vysek v. Nova Gas International Ltd,

2002 CarswellAlta 511, 2002 ABQB 389, [2002] 10 W.W.R. 52, [2002] A'W.L.D. 26g, 314 A.R. 370, 3P.P.S.A.C.
{ad) 260, 49 R.P.R. (3d) 307, 4 Alta. L.R. {4th) 269

Peter Vysek, Eliska Vysek and Vladimir Vysek (Plaintiffs) and Nova Gas
International Ltd. and W.G. (Bill) Howard Memorial Foundation (Defendants)

Chrumka J,

Heard: February 28, 2002
Judgment: April 16, 2002
Docket: Calgary 9701-06747

Counsel: No one for Eliska Vysek and Viadimir Vysek

Gary Draper, Mary Wyatt Sindlinger, for Defendant, Nova Gas International Ltd.

Brent Mescall, for Defendant, W.G. (Bill}) Howard Memorial Foundation

John Drummond, David McKenzie, for Toronto-Dominion Bank and TD Waterhouse Investor Services (Canada) Inc.
No one for Re/Max Classic Realty

Subject: Corporate and Commercial; Property

Related Abridgment Classifications
For all refevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote

Execution --- Priorities between execution creditors and third parties — Real property — General

Plaintiffs’ action against defendants was dismissed and costs were awarded to defendants -— Defendants filed writs of
enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of
new property --- Defendants obtained attachment order on proceeds from sale of plaintiffs’ home - Attachment order
was served on plaintiffs’ bank, which froze accounts - - Defendants brought application for order declaring their priority
to proceeds of home over interest of bank and real estate broker — Application dismissed — Irrevocable assignment
was not security interest and bank was owner of proceeds assigned to it — Funds were ordered paid to bank -~ Listing
agreement for house assigned remainder of commission to real estate broker - Neither Civil Enforcement Act nor
Personal Property Security Act applied to assignments in order to determine prioritics -— Civil Enforcement Act, S.A.
1994, ¢, C-10.5 - Personal Property Security Act, S.A. 1988, c. P-4.05.

Execution —- Exigibility — Real property interests — Exemptions applying to real property — Residency and
occupation requirements

Plaintiffs’ action against defendants was dismissed and costs were awarded to defendants -- Defendants filed writs of
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enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of
new property - Defendants obtained attachment order on proceeds from sale of plaintiffs’ home — Attachment order
was served on plaintiffs’ bank, which froze accounts — Defendants brought application for order declaring that
proceeds of sale were not subject to exemption from execution -— Application granted — Principal residence of
enforcement debtor was exempt from execution under Civil Enforcement Act — At time of attachment order, new house
was plaintiff’s principal residence — Sale was not forced under Act but was voluntary sale — Plaintiffs were entitled to
exemption for new house — Civil Enforcement Act, 8.4, 1994, ¢. C-10.5.

Choses in action --- Priorities — Between assignee and judgment creditor of assignor

Plaintiffs’ action against defendants was dismissed and costs were awarded to defendants — Defendants filed writs of
enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of
new property — Defendants obtained attachment order on proceeds from sale of plaintiffs’ home -— Attachment order
was served on plaintiffs’ bank, which froze accounts — Defendants brought application for order declaring their priority
to proceeds of home over interest of bank and real estate broker — Application dismissed — Irrevocable assignment
was not security interest and bank was owner of proceeds assigned to it — Funds were ordered paid to bank — Listing
agreement for house assigned remainder of commission to real estate broker — Neither Civil Enforcement Act nor
Personal Property Security Act applied to assignments in order to determine priorities — Marshalling and subrogation
were not appropriate — Civil Enforcement Act, §,A. 1994, ¢, C-10.5 - Personal Property Security Act, 8.A. 1988, ¢
P-4.05.

Creditors and debtors --- Garnlshment by creditor — Attachahility — Proceeds of commercial transactions —
Land transactions — Money due under agreement of purchase and sate

Plaintiffs’ action against defendants was dismissed and costs were awarded to defendants — Defendants filed writs of
enforcement — Plaintiffs gave bank irrevocable assignment of sale proceeds to secure bridge financing for purchase of
new property — Defendants obtained attachment order on proceeds from sale of plaintiffs’ home — Attachment order
was served on plaintiffs’ bank, which froze accounts but affifiate released funds to plaintiffs — Defendants brought
application for order declaring their priority to proceeds of home over interest of bank — Application dismissed —
Irrevocable assignment was not security interest and bank was owner of proceeds assigned to it — Funds were ordered
paid to bank — Defendants did not serve head office of affiliate with attachment order — As affiliate was not properly
served at time funds were released, it was not required to repay money to defendants.

Table of Authorities

Cases considered by Chramika J.:

Bitz, Szemenyei, Ferguson & MacKenzie v. Cami Automotive Inc, 34 O.R. (3d) 566, 1997 CarswellOnt 2309, 32
0Q.7T.C, 215 (Ont. Gen. Div.) — referred to

Bonavista (Town) v. Atlantic Technologists Ltd , 13 C.L.R. (2d) 86, 117 Nfid. & P.E.L.R. 19, 365 A.P.R. 19, [1994]
2 C.T.C. 234, 1993 CarswelINfld 120 (Nfld. T.D.)— referred to

Bowering, Re, 1995 CarswellBC 170, 33 C.B.R. (3d) 267 (B.C. 8.C.) — considered

Canada Trustco Morigage Corp. v. Port O'Call Hotel Inc, (sub nom. Pigott Profect Management Lid. v.
Land-Rock Resources Ltd) 38 Alta. LR, (3d) 1, (sub nom. Pigotr Project Management Lid, v. Land-Rock
Resources Ltd) 11 P.P.S.A.C. (2d) 1, (sub nom, Pigott Project Management Ltd. v. Land-Rock Resources Lid)
[1996] 1 C.T.C. 395, (sub nom. Minister of National Revenue v. Alberta (Treasury Branches}) 196 N.R. 103, fsub
nom. Minister of National Revenue v. Alberta (Treasury Branches)) 184 AR. 1, (sub nom. Mz’nister af Nanonal

WestlgwNext.canapa Copyright ¢ Thomson Reuters Canada Limited or its llcensora {axcluding individual court documents), All rights reserved. 2

Legal*11929997.1



227

Vysek v. Nova Gas international Ltd,, 2002 ABQB 389, 2002 CarswallAlta 511

2002 ABQB 389, 2002 CarswellAlta 511, [2002] 10 W.W.R. 52, [2002] AW.L.D. 269..

Revenue v. Alberta (Treasury Branches)) 122 W.A.C. 1, (sub nom, Alberta (Treasury Branches) v. Minisier of
National Revenue) 133 D.L.R. (4th) 609, fsub nom. Alberta (Treasury Branches) v. Minister of National Revenue)
[1996]1 1 S.C.R. 963, (sub nom. R. v. Alberta Treasury Branches) 96 D.T.C. 6245, 39 C.B.R. (3d) 157, 27 B.L.R.
(2d) 147, {sub nom, Pigott Project Management Lid. v. Land-Rock Resources Lid) [1996] 5 W.W R. 153, [1996]
G.S.T.C. 17, (sub nom. R. v, Province of Alberta Treasury Branches) 4 G.T.C. 6103, 1996 CarswellAlta 366, 1996
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Sawatsky, Re, 2001 ABQB 504, 2001 CarswellAlta 799, {2001] 8 W.W R, 656, 28 C.B.R, (4th) 116, 94 Alta. L.R.
{3d) 378 (Alta. Q.B.) —referred to

Starko v, Starko, 6 Alta, LR, (3d) 64, 134 AR. 48, 16 C.B.R. (3d) 236, 1992 CarswellAlta 299 {Alta. Q.B.) —
considered

Statutes considered:

Bank Act, 8.C. 1991, ¢. 46

Generally — referred to

s, 2 “affiliate” — referred to
s. 2 “bank” — referred to

8. 6(1) — referred to

s. 462 lam. 2001, c. 9, s, 126] — referred to

Civil Enforcement Act, 8,A, 1994, ¢. C-10.5

Generally — referred to

5. 1(1)}(q) “enforcement debtor” — considered
s, 1(1)(ss8) *writ” — considered
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Judicature Act, R.S.A, 1980, c. §-1
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Generally — referred to
s. l{1)(qq) “security interest” [en. 1990, c. 31, 5. 2(u}] --- considered
8. 3(1) — considered

s, 3(1)(2) — referred to
Regulations considered:

Civil Enforcement Act, 3.A. 1994, ¢. C-10.5
Civil Enforcement Regulation, Alta. Reg. 276/93

5. 37(1)(e)
5. 37(2){(a)

APPLICATION by judgment creditors for determination of priority respecting proceeds of sale of debtors’ house.

Chrumbka J.

INTRODUCTION

1 This is an application by Nova Gas International Ltd. (*Nova”) and the W.G, (Bill) Howard Memorial Foundation (the
“Foundation”) (together, the “Judgment Creditors™). They are Judgment Creditors of Peter Vysek, Eliska Vysek and Vladimir
Vysek (collectively, I refer to Eliska and Vladimir Vysek, or, depending on the context, to all three family members, as the
“Yyseks"), pursuant to the August 31, 2001 decision of Rawlins J. (the “IT'rial Decision”). The Trial Decision dismissed all of
the Vyseks’ claims against Nova and the Foundation relating to damages suffered by Peter Vysek. Justice Rawlins awarded
Nova costs of $649,601.64 (later increased to $770,701.64) and the Foundation costs of $199,106.13.

2 Prior to the release of the Trial Decision, Eliska and Vladimir Vysek sold their Calgary home (the “Calgary Property™)
and purchased a home in Comox, British Columbia (the “Comox Property”). On learning from the Vyseks of their pending
move out of Alberta, Nova and the Foundation sought and obtained an ex parte order (before the Trial Decision was issued)
attaching the proceeds of the Calgary Property (the “Proceeds™) and freezing Eliska and Viadimir Vysek’s bank accounts.
The details of these and other orders and proceedings are discussed in the next section of these Reasons.

3 Nova and the Foundation seek an order that:
1. Nova and the Foundation have priority to the Proceeds over the claims of the Toronto-Dominion Bank (the “TD
Bank™) and Re/Max Classic Realty ("Re/Max™);

2. alternatively, Nova and the Foundation are subrogated to the TD Banlk’s rights against the Comox Property, as a result
of the TD Bank’s exercise of its rights to the monies paid into Court to the prejudice of Nova and the Foundation;
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3. alternatively, the TD Bank is required to assign its security in the Comox Property to Nova and the Foundation as a
condition of receiving payment from the monies paid into Court;

4. the Vyseks are not entitlod to any exemption from civil enforcement against the Proceeds, as the Calgary Property
was not their principal residence at the material time; and

5. the TD Bank and TD Waterhouse fnvestor Services {Canada) Inc. ("TD Waterhouse™) pay Nova and the Foundation
$3,780 as monies wrongfufly released to the Vyseks.

FACTS

4 The Vyseks sued Nova and the Foundation for breach of contract, breach of fiduciary duty and negligence. The
plaintiffs alleged that Peter Vyysek (the son of the other two plaintiffs) had contracted an infectious disease while working for

Nova in Malaysia, and that this disease had caused Peter brain damage. They claimed damages for various consequences of
that disease,

5 The trial was heard by Rawlins J. starting November 14, 2000, She reserved her decision on May 31, 2001, At the
commencement of the action and throughout the trial, Eliska and Vladimir Vysek resided at the Calgary Property. Peter
Vysek lived in Calgary at the commencement of the action, but moved to Vancouver in approximately the spring of 1999,

6  On May 29, 2001, the Vyseks listed the Calgary Property for sale. In affidavits, Eliska and Viadimir Vysek deposed that
they wished to move closer to Peter. Under the lsting agreement for the Calgary Property, the Vyseks assigned to Re/Max
enough of the proceeds of sale to pay the real estate agent’s commission.

7 The Vyseks conditionally sold the Calgary Property on June 2, 2001 for $276,500, with a closing date of July 31, 2001,
This left a cash balance of approximately $266,000 after transactional fees and taxes. The purchasers paid a deposit of
$10,000 to Re/Max. Re/Max took that as part of its commission, leaving $2,085.65 outstanding, After the sale conditions
were satisfied, the Vyseks purchased the Comox Property on June 13, 2001 for $118,000, with a cash down payment of
$10,000,

8  Vladimir Vysek deposed that he and Eliska Vysek planned to use the remainder of the Proceeds from the Calgary
Property for ordinary living expenses, after conducting necessary structura) repairs to the Comox Property.

9  Because the purchaser of the Calgary Property was one day late with his financing, the Vyseks required interim or
bridge financing to complete their purchase of the Comox Property on the completion date of July 31, 2001. The TD Bank at
Chinook Centre provided such financing in the amount of $110,675, pursuant to an “Irrevocable Assignment of Funds from
Real Property Transactions” dated July 31, 2001 (the “Irrevocable Assignment™). The TI) Bank also required the Vyseks’
lawyer to execute an acknowledgement that that amount was to be paid to the TD Bank. Both of these documents, and their
effect, are discussed later in these Reasons,

10 Neither Re/Max nor the TD Bank registered their alleged interests in the Proceeds from the Calgary Property in the
Alberta land titles office or at the Alberta personal property registry.
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11 On July 31, 2001, the Vyseks filed and served a Notice of Change of Address for Service on Nova and the Foundation.
On August 2, 2001, Nova and the Foundation brought an ex parte application before Park J, seeking to attach the Proceeds
from the Calgary Property and to freeze any of the Vyseks’ bank accounts at the TD Bank and its offices or affiliates, Upon
Nova and the Foundation providing undertakings on August 3, 2001 to indemnify the Vyseks for any damages wrongfully
caused by the order being provided, it was granted the same day (the “Attachment Order”).

12 The Attachment Order was served on the TD Bank at the Chinook Branch, Rick Lehan (the Vyseks’ solicitor for the
Calgary Property sale), the purchasers’ solicitor, and the Vyseks (at both the Calgary address for service and the Comox
address), The TD Bank immediately froze accounts at the Chinook Branch; the Vyseks deposed that they were unable to
access funds on August 4, 2001, However, on August 8, 2001, TD Waterhouse released $3,750 to the Vyseks (not $3,780, as
alleged by Nova and the Foundation).

13 The Vyseks claim that the Attachment Order should not have been granted. They also allege that they suffered
considerable hardship from the Attachment Order and Nova’'s refusal to release any funds to them for ordinary living
expenses. While it is apparent that the Vyseks have had a difficult time, that hardship is not a relevant factor in my decision
on the entitlement to the Proceeds as between the TD Bank, Re/Max and the Judgment Creditors. Further, it is not open to me
to study or critique the reasoning behind granting the Attachment Order, It was not set aside nor appealed; therefore, it is a
valid and binding order.

14 Following Rawlins J.’s August 31, 2001 dismissal of the Vyseks® claims against Nova and the Foundation, and her
sizeable costs awards, the Foundation and Nova filed writs of enforcement on August 31, 2001 and September 5, 2001,
respectively. These were registered at the personal property registry on September 4, 2001 and September 5, 2001,
respectively.

15 Under the Irrevocable Assignment, the Vyseks were to execute a mortgage in favour of the TD Bank in the event the
proceeds were not paid to the TD Bank. After the proceeds were frozen by the Attachment Order, the TD Bank sought such a
mortgage, which was not granted. Accordingly, on September 11, 2001, the TD Bank registered a caveat in the British
Columbia land registry against title to the Comox Property, and has since started an action to preserve its alleged rights,

16 ~ The Proceeds were paid into Court, along with any money held by Lehan, pursuant to the September 27, 2001 order of
Kenny J., who also dismissed the Vyseks' application for a stay of enforcement of the costs’ judgment pending appeal (the
Notice of Appeal was filed September 10, 2001). She also directed that the present application be brought to determine
priority issues with respect to the attached funds, $269,004.61 was paid into Court on November 7, 2001.

17 Justice Fruman of our Court of Appeal dismissed the Vyseks' November 14, 2001 application for a stay of
enforcement of judgment. The Vyseks have sought leave to appeal that decision to a panel of three Court of Appeal justices,
but Fruman J.A, has not vet released her decision. On January 9, 2002, Nova and the Foundation brought a security for costs
of appeal application, That decision was released on March 1, 2001, the day after this application was concluded. Justice
Hunt granted the security for costs motion in the amount of $30,000 for each of Nova and the Foundation, If these amounts
are not paid in full by July 1, 2002, Nova and the Foundation are at liberty to apply to dismiss the appeal (2002 ABCA 53
(Alta. C.A. [In Chambers])).
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ISSUES

18  The issues are:

I. What are the priorities among the Judgment Creditors, the TD Bank and Re/Max to the money held in Court?

2. If the TD Bank is entitled to $110,675 under the Irrevocable Assignment, are the Judgment Creditors entitled to be
subrogated to the TD Bank’s intetests in the Comox Property?

3. Are the Vyseks entitled to an exemption under the Civil Enforcement Act for the Calgary Property Proceeds paid into
Court?

4, Is TD Waterhouse liable to the Judgment Creditors for the $3,750 released to the Vyseks after the August 3, 2001
Aftachment Order?

5, Are the Vyseks entitled to have their debts existing at the time of the Attachment Order paid out from the funds held
in Court?

ANALYSIS

1. What are the priorities among the Judgment Creditors, the TD Bank and Re/Mux to the money held in Court?

a) The TD Bank

19  The Judgment Creditors submit that the TD Bank has only an unperfected security interest, which is necessarily
subject to the Judgment Creditors’ registered writs of enforcement. This is based on 5,35 of the Civil Enforcement Act, S.A.
1994, ¢.C-10.5 (now R.S.A. 2000, ¢.C-15) (CEA), which subordinates a security interest in personal property to a writ that
binds the property. They note that the Irrevocable Assignment gave the TDD Bank a charge over the Calgaty Property, which
was never acted upon, indicating to the Judgment Creditors that the TD Bank never intended to act on that charge. Therefore,
they argue that the TD Bank had an interest only in the money, which is personal property. Since that interest was never
registered nor perfected, it is subordinated to the Judgment Creditors’ interests.

20 The lrrevocable Assignment provides:

THE UNDERSIGNED [Eliska and Vladimir Vysek] for good and valuable consideration, hereby irrevocably assign and
transfer to THE TORONTO-DOMINION BANK ("the Bank”) $110,675, plus interest at the rate of 8 % (the Bank’s
prime rate plus 2 %) per annum (both principal and interest hereinafter called “the loan™), of the proceeds resulting from
the sale of our lands and premises known as 9148 Oakmount Dr [illegible] being legally described as follows: . ..

and we hereby agree that this assignment constitutes a charge against the above described Jands and premises ("the sale
lands”) in the amount of the loan, until such time as the loan is repaid in full.

THE UNDERSIGNED hereby acknowledges [sic] that they are, or are about to become, owners of the lands and
premises known as 647 [illegible] being legally described as follows: ...
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and we hereby agree for good and valuable consideration that the assignment herein constitutes a charge against the
above described lands and premises ("the purchase lands™), in the amount of the loan, until such time as the loan is
repaid in full,

IN THE EVENT THAT the proceeds assigned herein for whatever reason are not paid to the Bank upon the closing of
the sale contemplated with respect to the sale lands, or are insufficient to repay the loan in full, the undersigned shall,
immediately upon the Bank’s request, execute and deliver to the Bank a mortgage on the Bank’s standard form, against
either or both of the sale lands and the purchase lands, as the Bank may require, such mortgage to be prepared and
registered at the undersigned’s sole expense.

Lehan signed an acknowledgement of the assignment.

21 Lehan also signed an acknowledgement of a letter of direction by the Vyseks, directing the portion of the Proceeds to
be remitted to the TD Bank. Those instructions and order to pay could not be revoked without the TL Bank’s written consent.

22 Section 35 of the CE4, upon which the Judgment Creditors rely, refers to a “security interest in personal property”, In
order for 5.35 to apply here, the Irrevocable Assignment must be characterized as a “security interest”, Section 31(b)(xi) of
the CEA provides that “security interest” in 5.35 has the meaning set out in the Personal Property Security Act, S.A. 1988,
¢.P-4.05 (now R.S.A. 2000, ¢.P-7) (PPSA). Section 1(1)qq) (now 5.1(1)(tt)) of the PPSA states:

{qq) “security interest” means

(i) an interest in goods, chattel paper, a security, a document of title, an instrument, money or an intangible that
secures payment or performance of an obligation, other than the interest of a seller who has shipped goods to a
buyer under a negotiable bill of lading or its equivalent to the order of the seller or to the order of the agent of the
seller unless the parties have otherwise evidenced an intention to create or provide for a security interest in the
goods, and

(ii) the interest of

(A) a transferee arising from the transfer of an account or a transfer of chattel paper,
(B) 2 person who delivers goods to another person under a commercial consignment, and
{C) a lessor under a lease for a term of more than one year,

whether or not the interest secures payment or performance of the obligation; [emphasis added]

23 Section 3 of the PPS4 sets out the application of the PPSA4:

3(1) Subject to section 4, this Act applies to

(a) every transaction that in_substance creates a security interest, without regard to its form and without regard to
the person who has title to the collateral, and

(b) without limiting the generality of clause (a), a chattel mortgage, conditional sale, floating charge, ptedge, trust
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indenture, trust receipt, assignment, consignment, lease, trust and transfer of chattel paper where they secure
payment or performance of an obligation. [emphasis added]

24 Therefore, the Irrevocable Assignment is only subject to the PPS4 and to 5.35 of the CEA if it secures the payment or
performance of an obligation. This is & question of substance; the label “Irrevocable Assignment” is not determinative (see
s.3(1)(a) of the PPSA, which explicitly requires an assessment of substance, not form),

25  The Iirevocable Assignment clearly is an assignment of a portion of the Proceeds from the sale of the Calgary
Property. The Irrevocable Assignment was necessitated by the purchaser’s late payment of the purchase price for the Calgary
Property. The Vyseks, therefore, needed interim or bridge financing for approximately one day (practically, more than one
day, as it likely would take some time to receive the purchaser’s funds and transfer them to the TD Bank). The type of loan
needed by the Vyseks dictated the type of Irrevocable Assignment. The fact that the TD Bank did not need to rely on its

charge against the Calgary Property is because the transaction weni as contemplated — until the Attachment Order
intervened.

26  In my view, the Irrevocable Assignment did not create a “security interest”. It did not secure the payment or
performance of an obligation. It was, in essence, the obligation itself,

27  The substance of the Irrevocable Assignment here can be contrasted to the assignment of book debts discussed in
Canada Trustco Mortgage Corp. v. Port O'Call Hotel Inc , [1996] 1 8.C.R. 963 (8.C.C.), where the majority of the Supreme

Court of Canada held that “security interest” was broad encugh to include that assignment of book debts. In that case, one
assignment at issue read, in part (at para.7):

THE PRESENT assignment and transfer shall be & continuing collateral security to Treasury Branches for the payment
of all and every present and future indebtedness and liability of the undersigned to Treasury Branches . . . [emphasis
added by 8.C.C.]

28  The majority summarized the difference betwoen an absolute assignment and a security interest at para.22:

. it can be seen that the same insirument cannot be both a ‘security interest’ and an ‘absolute assignment’, If an
instrument is an absolute assignment, then since it is complete and perfect in itself, there cannot be a residual right
remaining with the debtor to recover the assets. By definition, a complete and perfect assignment cannot recognize the
concept of an equity of redemption. An absolute assignment cannot function as a means of ‘securing’ the payment of a
debt since there would be no basis for the debtor to recover that which has been absolutely assigned. An absolute
assignment is irrevocable. To say that the same instrument can operate both as an gbsolute assignment and as a security
interest is to simultanecusly put forward iwe incompatible positions. The two conflicting concepts cannot live together
in the same document. [emphasis in original}

29 There, if the loan secured by the general assignment of book debts were repaid, the Treasury Branch would have no
further interest in the assignment. At para.8, the majority stated:

In my view since the assignment by its terms can be redeemed by payment of the debt it cannot or at teast should not be
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construed as an absolute assignment,

30 The Judgment Creditors attempt to use that wording and rationale to their benefit in the present case, They argue that
the Vyseks could have used other sources of funds, such as a lottery win or success in the lawsuit, to pay off the TD Bank, at
which point the TD Bank would not have recourse to the hrrevocable Assignment. To my mind, that contention completely
ignores the substance of the transaction. Were the Judgment Creditors correct, there could never be any absolute or
irrevocable assignments of money, since all money is fungible,

31  In the present case, the Irrevocable Assignment was not intended to give security for a debt, but to “transfer
ownership” (to use the wording in Bonavista (Town} v. Atlantic Technologists Lid, (1994), 117 Nfld. & P.E.LR. 19 (Nfld.
T.D.}, at 24, approved in Canada Trusteo Mortgage Corp. v. Port O'Call Hotel Inc. at para,25), I also note Bowering, Re
(1995), 33 C.B.R. (3d) 267 (B.C. 8.C.), where the court held an irrevocable assignment of proceeds from the sale of a house
meant that all property in the money passed to the assignee on the assignment date, not on the date the house was transferred.
In the present case, of course, the distinction in dates would be irrelevant. The important point is that the money became the
TD Bank’s property on the date of the Irrevocable Assignment — before the Attachment Order or the writs of enforcement,

32 The Judgment Creditors also submit that the Irrevocable Assignment could not be considered “absolute” because the
Vyseks only assigned a portion of the proceeds, not the entire amount (e.g., see Sir G, Trietel, The Law of Contract, 10th ed.
(London: Sweet & Maxwell, 1999) at 624). However, there are two responses to this argument.

33 First, the rationale for not holding the assignment of a portion of a debt to be absolute is to protect the debtor. In my
view, this concern is not valid in the present circumstances. This Irrevocable Assignment did not contemplate the “debtor’s™
involvement (Le., the purchaser of the Calgary Property). Had the purchaser not paid, the TD Bank’s remedy, as noted, was a
charge against the Calgary Property, which would still belong to the Vyseks. Had the purchaser paid and the Proceeds not
been tied up in Court, the appropriate amount would have been paid to the TD Bank, as assignors. The cases and authorities
to which the parties referred me typically deal with the effect of an assignment where the amount assigned is not paid. The
assignee (and, in some situations, the assignor) must then take action against the defaulter. Here, however, the debt was paid
and the assignment should have come into operation, This could not occur because the money was paid into Court.

34  Second, the passage referred to from Trietel is in a section entitled “Statutory Assignments”, which, in Alberta, would
refer to an assignment made under the Judicature Act, R.5.A. 1980, cJ-1, 5.21 (now R.S.A, 2000, ¢.J-2, 5.20). Trietel does
not address the concept of partial assignment directly when discussing equitable assignments. However, there is such a
discussion in G.H.L. Fridman, The Law of Contract in Canada, 4th ed. (Scarborough: Carswell, 1999} at 714-16. The author
notes that an assignment of part of a debt is operative as an equitable assignment. This is confirmed, for example, in Biiz,
Szemenyei, Ferguson & MacKenzie v. Cami Automotive Inc. (1997), 34 O.R. (3d) 566 (Ont. Gen. Div.), at 571-73, where the
court held that an assignment of part of the settlement proceeds was a valid equitable assignment.

35  Given all the circumstances here, 1 have no hesitation finding that the Irrevocable Assignment is an assignment, and is
not a security interest, Therefore, the provisions of the CEA and PPSA do not apply to assess priorities. The TD Bank is the
“owner” of the proceeds assigned to it under the Irrevocable Assignment, and is to be paid those funds out of the amount held
in Court.

b) Re/Max
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36  Re/Max claims entitlement to $2,085.65 of the Calgary Property proceeds on two alternative grounds, First, Re/Max
submits that its listing agreement with Eliska and Vladimir Vysek assigned that amount to Re/Max as part of the commission
owing (clause 7.3), and that a June 18, 2001 letter from Re/Max to Rick Lehan, the Vyseks® solicitor, created an agency
relationship. The relevant portions of those documents state:

7.3 You [Bliska and Vladimir Vysek] assign to [Re/Max] enough of the purchase money or forfeited Deposits to pay all
money owed under this Contract. You agree not to revoke this assignment. [May 29, 2001 Listing Agreement]
[emphasis in originall

As stated in the offer, we confirm that we are holding a deposit of $10,000.00 in trust. We require protection in the

amount of $2,085.65 ($11,295.00 and G.S.T. of $790.65 less trust balance). [June 18, 2001 letter from Re/Max to Rick
Lehan] {emphasis in original]

37  Re/Max’s alternative argument is that Re/Max’s work in selling the Calgary Property has made available a poo! of
cash which has benefited all parties, Had the Vyseks not sold the Calgary Property, Nova and the Foundation would have had
the trouble and expense of listing the Calgary Property (of course, the TD Bank would not be involved in such a scenario, as
its involvement stemmed directly from the purchaser’s failure to have funds ready as committed),

38  Nova and the Foundation claim that the assignment was only for a portion of the proceeds; therefore, it was not an
“absolute assignment”. They further argue that Re/Max never petfected its interest in the personal property (the proceeds),
and, therefore, Re/Max's Interest is subordinate to the Judgment Creditors’ registered claims. They also submit that there was
no “agency” relationship, where Lehan was agent for Re/Max,

39 I have already addressed the Issue of an assignment which is only for part of the proceeds of a transaction, In these
circumstances, it is clear to me that the remainder of the commission owed was assigned to Re/Max under clause 7.3 of the
listing agreement, This was confirmed in the June 18, 2001 letter to Lehan. This was not a security interest; therefore, the
CEA and PPSA provisions argued for do not apply. On that analysis, $2,085.65 of the money in Court properly belongs to
Re/Max. Accordingly, it is unnecessary to address this issue in the context of agency.

40 My conclusion is fortified by the equities of this situation. I agree with Re/Max that, without its efforts, there would be
no liquidated poo! of money for Nova and the Foundation to claim. Real estate fees would have been necessary in any event,
Nova and the Foundation should ot be allowed to benefit at the expense of Re/Max.

2, If the TD Bank is entitled to $110,675 under the Irrevocable Assignment, are the Judgment Creditors entitled to be
subrogated to the TD Bank’s interests in the Comox Property?

41 As T have determined that the TD Bank was entitled to $110,675 from the outset under the Irrevocable Assignment, the
Judgment Creditors’ argument for subrogation is not tenable. It is grounded in a priority scheme, where the TD Bank has
somehow “trumped” the Judgment Creditors’ interest in the funds, However, the Irrevocable Assignment gave the TD Bank
entitlement to the $110,675 from the outset,
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42 The Judgment Creditors argue for subrogation on the basis of marshalling -— that the TD Bank is a “seniot” creditor,
with access to two funds (the Proceeds and the Comox Property), while the Judgment Creditors are “junior” creditors, with
access to only one fund (the Proceeds). For example, see John 8. James, Stroud’s Judicial Dictionary of Words and Phrases,
5th ed. (London: Sweet & Maxwell, 1986), vol.3 at 1557. Under that doctrine, faimess would dictate that the TD Bank

should satisfy its claim from the Comox Property first, to aveid exhausting the only fund to which the Judgment Creditors
have access.

43 Apart from my finding that the TD Bank as the assignor was entitled to the $110,675 in these highly unusual
circumstances, the requirements for marshalling are not met, in my view. Specifically, the Judgment Creditors are not
prevented from accessing, or atternpting to access, the value in the Comox Property. The Judgment Creditors submitted that
the Vyseks would be unjustly enriched if subrogation is not ordered, because:

By the time the judgment creditors can take proceedings in British Columbia to obtain a judgment against the Vyseks
which can be registered against the Comox Property, the Vyseks may eliminate any equity beyond their exemptions by
encumbering it to third parties. [Nova’s brief, para.82; adopted by the Foundation]

44 That contention acknowledges the very difficulty with the marshalling argument in these circumstances. The Judgment
Creditors are admitting that they do, in fact, have the ability to proceed against the Comox Property, but that they have not

done so and are afraid they may be too late, As they have the ability to proceed against the Comox Property, marshalling and
subrogation would be inappropriate,

45 1 also wish to clarify that nothing in the material before me indicated the Vyseks would attempt to defeat the Judgment
Creditors’ claims as feared in the above-quoted submission. While the timing of the Calgary Property sale was unfortunate, 1
am satisfied that there was no improper motive in selling the Calgary Property and purchasing the Comox Property.

3. Are the Vyseks entitled to an exemption under the Civil Enforcement Act for the Calgary Property Proceeds paid into
Court?

46  The Judgment Creditors submit that the Vyseks are not entitled to an exemption for the Calgary Property Proceeds
because the Calgary Property was not their principal residence at the relevant time — August 3, 2001, the date of the
Attachment Order. The Judgment Creditors concede that the Vyseks are entitled to the exemption provided for a principal
residence under the comparable British Colurnbia legislation.

47  The Vyseks argue that they did not voluntarily sell the Calgary Property, but were forced to by the circumstances they
were in, primarily their need and desire to move closer to their ilt son, Peter, who was (and stil is) living in Vancouver.

48  Section 88 of the CEA provides:

88 The following property of an enforcement debtor is exempt from writ proceedings:

—— B e
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(g) the principat residence of an enforcement debtor, including a residence that is a mobile home, where the
enforcement debtor’s equity in that residence does not exceed an amount prescribed by the regulations for that
residence but if the enforcement debtor is a co-owner of the residence the amount of the exemption atlowed under

this provision is reduced to an amount that is proportionate to the enforcement debtor’s ownership interest in the
residence;

49 Under Alta.Reg, 276/95 (the “Civil Enforcement Regulation™), s.37(1)(e), the maximum exempti.on under 5.88(g) is
$40,000.

50  In addition, the Judgment Creditors cite the following provisions: 5.37(2)(a) of the Civil Enforcement Regulation; and
5.91 of the CEA:

37(2) In addition to the property referred to in section 88 of the Act, the following property is exempt from writ
proceedings:

(a) where an enforcement debtor sells

{i) exernpt property, or

(ii) property that is exempt up to a stated value,
the proceeds from that sale, or the proceeds from that sale up to the stated value, as the case may be, are exempt for 2
period of 60 days from the day of the sale if those proceeds are not intermingled with any other funds of the enforcement
debtor,
91 On application to the Court to determine whether property is exempt, the Court must make its determination on the
basis of the circumstances that exist

() at the time of the seizure, in the case of personai property that has been seized, and

(b) at the time that the notice of intention to sell is given, in the case of enforcement against land.

51  Finally, { note two definitions from the CEA:
1{1)(q) “enforcement debtor” means a person against whom a writ is in force;

1(1)(ss) “writ” means a writ of enforcement and includes any writ issued by the Court of Appeal, the Federal Court of
Canada or the Supreme Court of Canada that is similar in nature to a writ of enforcement;

52 Inmy view, the Vyseks’ claim for the principal residence exemption under the CEA must fail on several fronts.

53  First, only the principal residence of an “enforcement debtor” is eligible for the exemption. The Vyseks were not
enforcerent debtors at the time they sold and transferred the Calgary Property, which was registered_ in thg puljchasers’
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names on August 1, 2001,

54  Second, the Calgary Property was not the Vyseks’ “principal residence” at the time of the Attachment Order of August
3, 2001, or, even mote clearly, when the writs of enforcement were filed on August 31, 2001 and September 5, 2001, By the
time of the Attachment Order, the Vyseks' principal residence was the Comox Property. As the exemption only applies to a
principal residence, it is not available in these circumstances for the Calgary Property.

55  Third, the sale was not “forced” within the meaning of the CEA. It is settled law that the proceeds of voluntary sales do
not attract the exemption -~ e.g., see Regal Distributors Ltd. v. Freele, {19311 1 D.LR. 943 (Alta, C.A)), at 944; and
Sawatsky, Re, [2001] 8 W.W.R. 656 (Alta. Q.B.), at 660.

56  McAteer, Re (1981), 32 A.R. 248 (Alta. Master) at para,49 distinguished a “forced sale” from a “voluntary sale”. The
former is a sale of the property as the result of a third party’s actions - i.e., where the property is “sold out from under the
debtor”. If this were not determinative enough in the present circumstances, that conclusion was convincingly narrowed by
Bielby J. in Starko v. Starko (1992), 134 A.R. 48 (Alta. Q.B.) at paras.22 and 30-32 to include only proceeds of sales forced
pursuant to a writ of execution:

On the plain reading of these words Jthe predecessot to the CEA provision], the exemption extends only to the proceeds
of sales forced as a result of seizure under writ of execution, not to those forced under other legislation.

57  This conclusion is borne out by an examination of the facts in other cases. [n McAteer, the bankrupt deposed that he
sold the property one week before making an assignment into bankruptcy because mortgage arrears, tax arrears, and an
outstanding builders lien made a forced sale imminent and inevitable (at para.7). He further deposed that he would not have
sold the property had he not believed he would receive the exemption. The Registrar held that the sale was voluntary, and
that the bankrupt’s assumptions and beliefs regarding exemptions could not entitle him to an exemption he did not otherwise
have (paras.8 and 43).

58  In Starko, the sale was not considered “forced” even though it was made pursuant to a court order, because that order
was in a matrimonial property action, not an enforcement action, In Dhalla, Re (1991), 8 C.B.R. (3d) 57 (Alta. Q.B.), the
proceeds from the sale of property were not exempt because the sale was voluntary, Even though the vendor was an
undischarged bankrupt at the time, the sale was conducted by he and his wife, not by the trustee,

59  Fourth, as counsel for Nova emphasized, the Vyseks are entitled to the appropriate exemption for the Comox Property
under British Columbia law. Were I to grant an exemption for the Proceeds here, the Vyseks would be receiving an
exemption for two principal residences in two separate provinces. Given my earlier finding that the TD Bank is entitled to be
pald for its interim financing, the effective transaction that occurred is that the Vyseks used $110,675 of the Proceeds to buy
the Comox Property. The portion of those Proceeds now in the Comox Property will attract the appropriate exemption there.

60  For all the above reasons, the Proceeds from the sale of the Calgary Property do not attract the CE4 exemption.

4. Is TD Waterhouse liable &
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Aftachment Order?

61  Nova and the Foundation submit that the TD Bank and TD Waterhouse are jointly liable for $3,750 that was released
to the Vyseks after Park J.’s Attachment Order was granted, Paragraph 7 of that Attachment Order provides:

The Bank [the TD Bank] and any of its offices or affiliates is hereby directed net to release any funds currently in or
which may be deposited to the Account, the new account or to any other account held by the Plaintiffs or any of them or
to any other person or entity without further Order of this Court.

"Account” is defined to be Eliska and Vladimir Vysek’s bank account #80729 . . . , located at the TD Bank in Chinook
Centre, The “new account” is an account that was to be opened for the Calgary Property Proceeds in the event that the
Account had already been closed.

62  The TD Bank, Chinook Branch was served with the Attachment Order on August 3, 2001. However, on August 8,
2001, TD Waterhouse released the $3,750 in question, The Judgment Creditors argue that service of the Attachment Order,
by the terms of para.7, should have bound “any of [the TD Bank’s] offices or affiliates”, They further argue that TD
Waterhouse is an affiliate because the TD Bank owned the majority of shares in TD Waterhouse and operated it as a division
of the TD Bank. In support, Nova submitted evidence showing that TD Waterhouse is a business component of the TD Bank
Financial Group, and was 88.6 per cent owned by the TD Bank at the end of the TD Bank Financial Group’s fiscal year 2000
(the TD Bank Financial Group’s Annual Report 2000, p.1).

63  TD Waterhouse clearly is an “affiliate” of the TD Bank. Section 2 of the Bank Act, S.C. 1991, ¢.46, as amended,
defines affiliate as “an entity that is affillated with another entity within the meaning of section 6”. The definition of entity
includes a body corporate. Section 6(1) states that an entity is affiliated with another “if one of them is controlled by the other
or both are controlled by the same person,” Finally, s.3(1)(a) provides that a person controls a body corporate where the
person beneficially owns securities to which are attached more than 50 per cent of the votes that may be cast to elect the body
corporate’s directors, The TD Bank’s 88.6 per cent ownership at the time (since increased to 100 per cent) certainly qualifies.

64  Since TD Waterhouse is an affiliate of the TD Bank, the Attachment Order applies to it, as was effectively admitted by
TD Waterhouse when it froze the Vyseks’ accounts after learning of the Attachment Order. However, an order is not
effective until it is properly served.

65  The TD Bank contends that TD Waterhouse has its own head office, where it couid have been served, This information
was readily available from a corporate records search. The TD Bank points to 5.462 of the Bank Act, 8.C. 1991, c.46
(amended October 24, 2001 — S.C. 2001, ¢.9), which states that service of an order only affects accounts at the branch where
the order is served. Nova responded that it had such limited information as to the Vyseks® assets that it was unaware of any
accounts held at TD Waterhouse. Nova also claims that TD Waterhouse is not a “bank”, so would not be affected by that
provision of the Bank Acr.

66  Inmy view, Nova cannot succeed on its last contention that TD Waterhouse is not 2 “bank”. Either TD Waterhouse is
part of the TD Bank and subject to the Bank Act service rules, or TD Waterhouse is not part of the TD Bank and should be
served on its own. In either event, service on the Chinook Branch of the TD Bank was not valid service on TD Waterhouse.
While I acknowledge that the TD Bank Financial Group holds itself out as a single entity comprising several businesses, the
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Judgment Creditors are sophisticated parties and well-represented by counsel. Even if there wete a tenable argument that the
general public could be confused as to the need for service beyond the single branch, there can be no such interpretation here,

67  TD Waterhouse was not properly served with the Attachment Order at the time it released $3,750 to Eliska and
Vladimir Vysek. TD Waterhouse is not required to repay that money to the Judgment Creditots.

5. Are the Vyseks entitled to have their debis existing at the time of the Attachment Order paid out from the funds held in
Courf?

68  The Vyseks repeatedly requested that I allow them to pay some of their debts existing at the time of the Attachment
Order, since they intended to pay those bills from the Proceeds of the Calgary Property, had the Attachment Order not been
made. A large part of their rationale was their conviction that the Attachment Order was improperly granted, As mentioned,
the Attachment Order is a valid order of this Court and binds me, althaugh the timing is admittedly devastating from the
Vyseks’ viewpoint, While the Vyseks’ desire to pay their other debts is admirable, 1 cannot allow those unregistered claims
to take priority over the writs of enforcement registered by the Judgment Creditors at the personal property registry. Unlike
the situation of the TD Bank and Re/Max, there was no evidence of pre-existing assignments for those debtors. Given those
considerations, I cannot grant the relief requested.

CONCLUSION AND DISPOSITION

69  The TD Bank has priority over the claims of Nova and the Foundation for the $110,673 interim financing.

70 Re/Max has priority over the claims of Nova and the Foundation for the $2,085.65 outstanding commission,

71 Eliska and Viadimir Vysek are not entitled to a principal residence exemption under the CEA for the Calgary Property.
72 TD Waterhouse and the TD Bank are not jointly liable to pay $3,730 to Nova and the Foundation,

73 Costs of this application may be spoken ta.

Order accordingly.
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NOTICE OF DISALLOWANCE RELATING TO
FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor”)

TO:  Cushman and Wakefield Ttd.
33 Yonge Street, Suite 1000

Toronto, Ontario
MS5E 189

T:416.359.2554
I 416.359.2613

E: Nick. Yanovski@gca.cushwake.com

Attention: Nick Yanovski

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim
Amount as Submitted

The Proof of Claim as
Accepted

Claim

$349,170 Proprietary Claim,
or in the alternative,
$349,170 Secured Claim
or in the further alternative,
$349,170 Unsecured Claim

$349,170 Unsecured Claim

A, Reasons for Disallowance or Revision:

Overview

Each capitalized term used and not otherwise defined herein has the meaning given to such term
in the Proof of Claim form of Cushman and Wakefield Ltd. (“Cushman”) dated August 13,
2014 (the “Cushman Proof of Claim”) or the Claims Procedure Order dated July 18, 2014 (the

“Front Street Claims Procedure Order”), as applicable.
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The Cushman Proof of Claim asserts, on behalf of Cushman and on behalf of its co-broker,
Harvey Kalles Real Estate Ltd., a proprietary claim in respect of the commission payable in
connection with the sale of the Debtor Property in the amount of $349,170, inclusive of HST (the
“Proprietary Claim™).

The Cushman Proof of Claim asserts, in the alternative if the Proprictary Claim is not accepted
as a proprietary claim, a secured claim in the amount of $349,170 (the “Alternative Claim™),
and in the further alternative, an unsecured claim in the amount of $349,170 (the “Further

Alternative Claim™).

Manager’s Position

The Manager agrees with the analysis set out in the Cushman Proof of Claim with respect to the
priority of Cushman’s claim as a proprietary claim; however, the Manager is of the view that,
pursuant to the Order of the Honourable Justice D. M. Brown dated May 20, 2014 and the Front
Street Claims Procedure Order, the Manager does not have the authority to accept the Proprietary

Claim as a proprietary claim.

With respect to Cushman’s Alternative Claim, no evidence has been provided to demonstrate
that any security was granted to secure the Debtor’s obligations to pay the commission amount
with respect to the sale of the Debtor Property. Accordingly, Cushman’s Alternative Claim is

also disallowed.

The Manager has allowed Cushman’s Further Alternative Claim as an unsecured claim against
the Debtor.

If you do not agree with this Notice of Disallowance, please take notice of the following:

I you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto
Time) on December 12, 2014, being fourteen (14) days after the Notice of Disallowance is
sent by the Manager pursuant to the Claims Procedure Order, notify the Manager by
delivery of a Dispute Notice to the following address:
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Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M3K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams(@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MS5H 287

Attention: Brian Empey / Mark Dunn

Telephone:  416-597-4194 / 416-849-6895

E-mail bempey@goodmans.ca / mdunni@goodmans.ca
Fax: 416-979-1234

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 28" day of November, 2014.

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED
(hereinafter referred to as “the Debtor”)

A. PARTICULARS OF CREDITOR:

1. Full Legal Name of Creditor: Cushman and Wakefield Ltd.
/% December 11, 2014

(SW of individual completing this Date

Disfute Notice)

2. Full Mailing Address of the Creditor:

33 Yonge Street, Suite 1000

Toronto, Ontario

M5E 1S9
3. Telephone Number: (416) 359 2554
4. E-Mail Address: Nick. Yanovski@ca.cushwake.com
5.  Facsimile Number; (416) 359 2613

B: REASONS FOR DISPUTE:

We hereby givé you notice of our intention to dispute the Notice of Disallowance dated
November 28, 2014.

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)

See Attached Schedule “A”

Legal*13139421.1
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON December 12, 2014, [being fourteen (14} days after the Notice of
Disaliowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Cenftre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone: 416-862-7785, Extension 4
E-mail: swilliams@schonfeldinc.com
Fax; 416-862-2136

Legal*13139421.1



248

SCHEDULE “A” - Particulars of Dispute

Introduction

Cushman and Wakefield Ltd. ("Cushman”) on its own behalf and on behalf of Harvey Kalles
Real Estate Ltd. (the “Co-operating Broker’), the co-operating broker on the sale of the
property known municipally as 65 Front Street East, Toronto, Ontario (the “Property”) files this
Notice of Dispute to dispute the denial of Cushman’s proprietary claim for $349,170 as
particularized in the Proof of Claim. The Notice of Disallowance from the Manager is dated
November 28, 2014,

Cushman does not dispute the Manager's allowance of an unsecured claim for $349,170.
Having said this, Cushman only wishes to rely on its status as an unsecured creditor to the
extent that its dispute of the denial of the proprietary claim is unsuccessful.

Cushman does not dispute the denial of its secured claim.

The Manager has determined that Cushman has a valid proprietary claim for $349,170. The
only basis for denial of the proprietary claim is that the Manager takes the position that the order
and endorsement of Justice Brown dated May 20, 2014 (coliectively, the “May 20 Order”) and
the order dated July 18, 2014 {the “July 18 Order’) that approved a claims procedure (the
“Claims Procedure”) do not grant the Manager the authority to allow proprietary claims. As
such, the Notice of Dispute only relates to the Claims Procedure and the types of claims that
Cushman is entitied to submit and which the Manager may allow.

Details of Cushman Position

Cushman did not have notice of the motion that led to the May 20 Order and did not have an
opportunity to make submissions at that time.

June 2, 2014 Appearance

After Cushman became aware of the May 20 Order, its counsel appeared in court on June 2,
2014 to inform the court that it did not have an opportunity to make submissions in respect of
the motion leading to the May 20 Order. At that hearing, Justice Brown advised Cushman’s
counsel that nothing in the May 20 Order precluded Cushman from claiming priority over other
Secondary Payments and that claim could be part of the forthcoming Claims Procedure that the
Manager was to run. Justice Brown also advised verbally at that time that the Manager's
Claims Procedure did not preclude Cushman from making both priority and quantum arguments
and that nothing in the May 20 Order should be interpreted as precluding Cushman from making
such arguments.

On June 2, 2014, Justice Brown made the following endorsement relative to Cushman:
FRONT STREET

1. Cushman & Wakefield — Manager says it intends to seek approval of a claims
process. '

The formal order dated May 20, 2014 was finalized, issued, and entered after the June 2, 2014
attendance. Paragraph 8 of that order confirmed that all claims, including Cushman’s claim,
would be adjudicated in a claims process:

Legal"13138009.2
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8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld inc. in its
capacity as Manager in these proceedings, will bring a motion for approval of an Order of this
Court approving a Claims Process to determine the validity, quantum and priority of the
Secondary Payments and any claims of the Applicants that the Court may order int respect of the
Property.

Paragraph 5 of that order vested all claims out of the Property (including Cushman's claim) and
paragraph 7 vested all claims (again, including Cushman’s claim) into the sale proceeds with
the same priority. As is the case with most vesting orders, this order did not affect the validity or
priority of any claim.

July 18, 2014 Appearance

Counsel for Cushman also appeared in court on July 18, 2014 at which time, inter alia, Justice
Brown dealt with a motion to approve the Claims Procedure (relating to the Property). At that
time, Cushman again informed Justice Brown that it did not receive notice of the motion leading
to the May 20 Order. In his endorsement released that day, Justice Brown stated the following:

Cushman & Wakefield wanted to amend the order to, in effect, delegate to the Manager the ability to
vary my May 20/14 Order with respect to Primary and Secondary Payments. That | am not prepared
to do.

Justice Brown then gave Cushman the opportunity to vary the May 20 order, failing which
Cushman “is otherwise estopped from arguing any variation to my May 20 Order”.

Cushman did not attempt to vary the May 20 Order. Such variation was not necessary because
both the May 20 Order and the comments, endorsement, and order made by Justice Brown on
June 2, 2014 made it clear that Cushman was not prevented from fully participating in the
Claims Procedure, including by asserting a priority for its claim.

For example, Justice Brown’s May 20 endorsement stated the following in relevant part:

{117] Given that the claims asserted against or in respect of the 65 Front Street East property
exceed the gross sales price and given the dispute amongst claimants about the validity of certain
claims to the Remaining Balance, | am prepared to autherize the proposed sale of 65 Front Steeet
East propetty, but only on the basis that the Primary Payments, as defined above, are paid on
closing out of the sale proceeds, with the entire Remaining Balance to be paid to the Manager,
Schonfeld Inc., to be held in trust pending the conduct of a claims process by those seeking
Secondary Payments, and the Remaining Balance would stand in the place of the property to
satisfy any such claims.

[118] If the respondents wish to close on that basis, they may submit a formal approval and
vesting order to that effect, approved as to form and content by all affected parties, to my
attention for signature. 1 will not entertain any further “re-negotiated distribution deals” nnless
they are accompanied by a comprehensive formal order with signed consents from all affected
parties.

Cushman's claim was identified as a Secondary Payment. Justice Brown clearly directed that
those creditors seeking Secondary Payments could assert their ¢claims in the upcoming Claims
Procedure. No limit was placed on the nature or priority of the claims that could be made in
such process,

Legal*13138009.2
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The submissions that Cushman made before the court on June 2 and July 18, 2014 were that
Justice Newbould’s order dated March 21, 2014 had already determined that Cushman was
entitled to a priority for the commission and that such amount should be paid to Cushman “off
the top” of any closing proceeds. As such, Cushman argued that it should not be subject to the
Claims Procedure. Although this argument was ultimately not accepted, the decisions and
comments of Justice Brown noted above merely meant that Cushman became subject to the
Claims Procedure (rather than benefiting from Justice Newbould's March 21 order granting
Cushman priority) and it was entitled to assert any claim it deemed advisable in the Claims
Procedure.

At the time that the Claims Procedure was approved and the July 18 Order was granted, no
party attempted to limit the nature of the claim that Cushman could assert in the Claims
Procedure. The only limitation was the one imposed by Justice Brown, namely that Cushman
could not attempt to attack the May 20 Order through the Claims Procedure and any variation of
that Order would have to be dealt with by Justice Brown.

The Claims Procedure established by the July 18 Order covers all aspects of the claims that
Cushman made, including the proprietary claim. The term “Claim” was very broadly defined to
include any claim whatsoever that a Secondary Payment Claimant might have:

(b)  “Claim” means any right of any Secondary Payment Claimant against the Debtor
in connection with any indebtedness, liability or obligation of any kind of the
Debtor, whether liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, present, future, known,
or unknown, by guarantee, surety or otherwise and whether or not such right is
executory in nature, including the right or ability of any Secondary Payment
Clajimant to advance a claim for contribution or indemnity or otherwise with
respect to any matter, action, cause or chose in action, and including any
indebtedness, liability or obligation of any kind arising out of the restructuring,
termination, repudiation or disclaimer of any lease, contract, employment
agfeement or other agreement (each a “Claim”, and collectively, the “Claims™),
provided such Claim relates to a Secondary Payment Claim of the Secondary
Payment Claimant;

The July 18 Ordér also provided that the Claims Procedure would determine the priority of all

“Claims” and there were no fixed restrictions on the categories of claim that could be
recognized:
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DETERMINATION OF CLAIMS

8. THIS COURT ORDERS that the amount and status of every Claim of a Creditor as
finally determined in accordance with this Order, including any determination as to the
nature, amount, value, priority or validity of any Claim shall be final for all purposes,
including without limitation for any distribution made to Creditors of the Debtor pursuant
to further Order of the Court,

Conclusion

In short, Cushman's assertion of a proprietary claim is entirely consistent with the comments
made by Justice Brown on June 2 and July 18, 2014 as well the orders and endorsements
granted on those dates (and the May 20 Order). The Manager did have authority to consider
and accept Cushman’s proprietary claim.

Cushman therefore asks that a proprietary claim in the amount of $349,170 be allowed.
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DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor”)

A PARTICULARS OF CREDITOR:

1. Fuil Legal Name of Creditor: Cushman and Wakefield Ltd.
/’,/,A December 11, 2014

(Signagate of individual completing this Date

Disgufe Notice)

2. Full Mailing Address of the Creditor:

33 Yonge Street, Suite 1000

Toronto, Ontario

M5E 159
3. Teiephone Number: {416) 359 2554
4. E-Mail Address: Nick.Yanovski@ca.cushwake.com
5. Facsimile Number: (416) 359 2613

B: REASONS FOR DISPUTE:

We hereby givé you notice of our intention to dispute the Notice of Disallowance dated
November 28, 2014.

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)

See Attached Schedule “A”
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital fransmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME) ON December 12, 2014, [being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Altention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail: swilliams@schonfeldinc.com
Fax: 416-862-2136
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SCHEDULE “A” - Particulars of Dispute

Introduction

Cushman and Wakefield Ltd. (“Cushman”) on its own behalf and on behalf of Harvey Kalles
Real Estate Ltd. (the “Co-operating Broker’), the co-operating broker on the sale of the
property known municipally as 65 Front Street East, Toronto, Ontario (the ‘Property”) files this
Notice of Dispute to dispute the denial of Cushman's proprietary claim for $349,170 as
particularized in the Proof of Claim. The Notice of Disallowance from the Manager is dated
November 28, 2014,

Cushman does not dispute the Manager's allowance of an unsecured claim for $349,170.
Having said this, Cushman only wishes to rely on its status as an unsecured creditor to the
extent that its dispute of the denial of the proprietary claim is unsuccessful.

Cushman does not dispute the denial of its secured claim.

The Manager has determined that Cushman has a valid proprietary claim for $349,170. The
only basis for denial of the proprietary claim is that the Manager takes the position that the order
and endorsement of Justice Brown dated May 20, 2014 (collectively, the “May 20 Order”) and
the order dated July 18, 2014 (the “July 18 Order’) that approved a claims procedure (the
‘Claims Procedure”) do not grant the Manager the authority to allow proprietary claims. As
such, the Notice of Dispute only relates to the Claims Procedure and the types of claims that
Cushman is entitled to submit and which the Manager may allow.

Details of Cushman Position

Cushman did not have notice of the motion that led to the May 20 Order and did not have an
opportunity to make submissions at that time.

June 2, 2014 Appearance

After Cushman became aware of the May 20 Order, its counsel appeared in court on June 2,
2014 to inform the court that it did not have an opportunity to make submissions in respect of
the motion leading to the May 20 Order. At that hearing, Justice Brown advised Cushman's
counsel that nothing in the May 20 Order precluded Cushman from claiming priority over other
Secondary Payments and that claim could be part of the forthcoming Claims Procedure that the
Manager was to run. Justice Brown also advised verbally at that time that the Manager's
Claims Procedure did not preclude Cushman from making both priority and quantum arguments
and that nothing in the May 20 Order should be interpreted as precluding Cushman from making
such arguments.

On June 2, 2014, Justice Brown made the following endorsement relative to Cushman:
FRONT STREET

1. Cushman & Wakefield — Manager says it intends to seek approval of a claims
process. '

The formal order dated May 20, 2014 was finalized, issued, and entered after the June 2, 2014
attendance. Paragraph 8 of that order confirmed that all claims, including Cushman’s claim,
would be adjudicated in a claims process:
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8. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld inc. in its
capacity as.Manager in these proceedings, will bring a motion for approval of an Order of this
Court approving a Claims Process to determine the validity, quantum and priority of the
Secondary Payments and any claims of the Applicants that the Court may order in respect of the
Property.

Paragraph 5 of that order vested all claims out of the Property (including Cushman’s claim) and
paragraph 7 vested all claims (again, including Cushman’s claim) into the sale proceeds with
the same priority. As is the case with most vesting orders, this order did not affect the validity or
priority of any claim.

July 18, 2014 Appearance

Counsel for Cushman also appeared in court on July 18, 2014 at which time, inter alia, Justice
Brown dealt with a motion to approve the Claims Procedure (relating to the Property). At that
time, Cushman again informed Justice Brown that it did not receive notice of the motion leading
to the May 20 Order. In his endorsement released that day, Justice Brown stated the following:

Cushman & Wakefield wanted to amend the order to, in effect, delegate to the Manager the ability to
vary my May 20/14 Order with respect to Primary and Secondary Payments. That | am not prepared
to do.

Justice Brown then gave Cushman the opportunity to vary the May 20 order, failing which
Cushman "is otherwise estopped from arguing any variation to my May 20 Order”.

Cushman did not attempt to vary the May 20 Order. Such variation was not necessary because
both the May 20 Order and the comments, endorsement, and order made by Justice Brown on
June 2, 2014 made it clear that Cushman was not prevented from fully participating in the
Claims Procedure, including by asserting a priority for its claim.

For example, Justice Brown’s May 20 endorsement stated the following in relevant part:

{117] Given that the claims asserted against or in respect of the 65 Front Street Bast property
exceed the gross sales price and given the dispute amongst claimants about the validity of certain
claims to the Remaining Balance, 1 am prepared to authorize the proposed sale of 65 Front Street
East property, but only on the basis that the Pritmary Payments, as defined above, are paid on
closing out of the sale proceeds, with the entire Remaining Balance to be paid to the Manager,
Schonfeld Inc., to be held in trust pending the conduct of a claims process by those seeking
Secondary Payments, and the Remaining Balance would stand in the place of the property to
satisfy any such claims,

[118] If the respondents wish to close on that basis, they may submit a formal approval and
vesting order to that effect, approved as to form and content by all affected parties, to my
attention for signature. I will net entertain any further “re-negotiated distribution deals” unless
they are accompanicd by a comprehensive formal order wiih signed consents from all affected
parties,

Cushman’s claim was identified as a Secondary Payment. Justice Brown clearly directed that
those creditors seeking Secondary Payments could assert their claims in the upcoming Claims
Procedure. No limit was placed on the nature or priority of the claims that could be made in
such process,
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257
-3.

The submissions that Cushman made before the court on June 2 and July 18, 2014 were that
Justice Newbould’s order dated March 21, 2014 had already determined that Cushman was
entitled to a priority for the commission and that such amount should be paid to Cushman "off
the top” of any closing proceeds. As such, Cushman argued that it should not be subject to the
Claims Procedure. Although this argument was ultimately not accepted, the decisions and
comments of Justice Brown noted above merely meant that Cushman became subject to the
Claims Procedure (rather than benefiting from Justice Newbould’s March 21 order granting
Cushman priority) and it was entitled to assert any claim it deemed advisable in the Claims
Procedure.

At the time that the Claims Procedure was approved and the July 18 Order was granted, no
party attempted to limit the nature of the claim that Cushman could assert in the Claims
Procedure. The only limitation was the one imposed by Justice Brown, namely that Cushman
could not attempt to attack the May 20 Order through the Claims Procedure and any variation of
that Order would have to be dealt with by Justice Brown.

The Claims Procedure established by the July 18 Order covers all aspects of the claims that
Cushman made, including the proprietary claim. The term “Claim” was very broadly defined to
include any claim whatsoever that a Secondary Payment Claimant might have:

(b) “Claim” means any right of any Secondary Payment Claimant against the Debtor
in connection with any indebtedness, liability or obligation of any kind of the
Debtor, whether liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, present, future, known,
or unknown, by guarantee, surety or otherwise and whether or not such right is
executory in pature, including the right or ability of any Secondary Payment
Claimant to advance a claim for contribution or indemmity or otherwise with
respect to any matter, action, cause or chose in action, and including any
indebtedness, liability or obligation of any kind arising out of the restructuring,
termination, repudiation or disclaimer of any lease, contract, employment
agfeement or other agreement (each a “Claim”, and collectively, the “Claims”),
provided such Claim relates to a Secondary Payment Claim of the Secondary
Payment Claimant;

The July 18 Or'dér also provided that the Claims Procedure would determine the priority of all

“Claims” and there were no fixed restrictions on the categories of claim that could be
recognized:

Legal*13138009.2



258

DETERMINATION OF CLAIMS

8. THIS COURT ORDERS that the amount and status of every Claim of a Creditor as
finally determined in accordance with this Order, including any determination as to the
nature, amount, value, priority or validity of any Claim shall be final for all purposes,
including without limitation for any distribution made {0 Creditors of the Debtor pursuant
to further Order of the Court.

Conclusion

In short, Cushman'’s assertion of a proprietary claim is entirely consistent with the comments
made by Justice Brown on June 2 and July 18, 2014 as well the orders and endorsements
granted on those dates (and the May 20 Order). The Manager did have authority to consider
and accept Cushman’s proprietary claim.

Cushman therefore asks that a proprietary claim in the amount of $349,170 be allowed.
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NOTICE OF DISALLOWANCE RELATING TO
FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor™)

TO:

Ample Electric Inc.

90 Esna Park Drive, Unit 3
Markham, Ontario

L3R 2R7

Attention: Huang Qing Sheng

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim The Proof of Claim as
Amount as Submitted Accepted
Claim $8,904.40 Secured claim | $7,006.00 Unsecured Claim

Reasons for Disallowance or Revision:
Your claim has been partially disallowed as shown above and as outlined below.

Status as secured claim

You have not provided any evidence that your lien was perfected within the time

period required by the Construction Lien Act. Accordingly, your claim is unsecured.

Quantum of vour claim

You claimed $8,904.40 for invoices attached to your claim. The books and records
of the Debtor indicate an amount owing of $7,006.00 and this amount has been

accepted as an unsecured claim.
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If you do not agree with this Notice of Disallowance, please take notice of the following:

If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto
Time) on December 17, 2014, being fourteen (14) days after the Notice of Disallowance is
sent by the Manager pursuant to the Claims Procedure Order, notify the Manager by
delivery of a Dispute Notice to the following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M3K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams(@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MS5H 287

Attention: Brian Empey / Mark Dunn

Telephone:  416-597-4194 / 416-849-6895

E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 3" day of December, 2014.

SCHONFELD INC.,,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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NOTICE OF DISALLOWANCE RELATING TO
FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor™)

TO:

Blue Air Mechanical Inc.
54 Stewart Smith Drive
Toronto, Ontario

M6M 289

Attention: Jamaal Madden

The Court-appointed Manager hereby gives you notice that it has reviewed your Claim and has

revised or rejected your Claim as follows:

The Proof of Claim The Proof of Claim as
Amount as Submitted Accepted
Claim $15,394.10 Secured claim $13,560.00 Unsecured Claim

Reasons for Disallowance or Revision:
Your claim has been partially disallowed as shown above and as outlined below.

Status as secured claim

You have not provided any evidence that your lien was perfected within the time

period required by the Construction Lien Act. Accordingly, your claim is unsecured.

Claim for legal fees

Costs incurred in the course of litigation against the Debtor are not recoverable

~ from the Debtor in the absence if a costs award by the Court. Your claim for

$1,834.10 is not accepted.
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If you do not agree with this Notice of Disallowance, please take notice of the following;

If you dispute this Notice of Disallowance, you must, by no later than 4:00 p.m. (Toronto
Time) on December 17, 2014, being fourteen (14) days after the Notice of Disallowance is
sent by the Manager pursuant to the Claims Procedure Order, notify the Manager by
delivery of a Dispute Notice to the following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams(@schonfeldinc.com
Fax: 416-862-2136

with a copy (which shall not be deemed notice) to:

Goodmans LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON MS5H 287

Attention; Brian Empey / Mark Dunn

Telephone:  416-597-4194 / 416-849-6895

E-mail bempey@goodmans.ca / mdunn@goodmans.ca
Fax: 416-979-1234

The form of Dispute Notice is enclosed. If you do not deliver a Dispute Notice by the above-

noted time and date, your Claim shall be deemed to be as set out in this Notice of Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DISALLOWANCE WILL BE BINDING UPON YOU.

DATED at Toronto, this 3™ day of December, 2014.

SCHONFELD INC.,
in its capacity as Court-appointed Manager
and pursuant to the May 20 Order
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DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor™)

A.

1.

PARTICULARS OF CREDITOR;

Full Legal Name of Creditor: Blue Air Mechanical Inc.

December 17, 2014

B.

completing this Date

Full Mailing Address of the Creditor:

% Langlois Konrad Inkster LLP

6645 Kitimat Road, Unit 14

Mississauga, ON L5N 6J3

Te]ephone Number: 647.494.4310
E-Mail Address: tyler @lkilaw.ca
Facsimile Number; 647.494.7951
REASONS FOR DISPUTE:

We hereby give you notice of our intention to dispute the Notice of Disallowance dated
December 3 ,2014,

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary.)

Please see attached document Reasons for Dispute and Vesting Order.
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This Dispute Notice must be returned by prepaid ordinary mail, courier, personal delivery or
electronic or digital transmission and be received by the Manager by no later than 4:00 P.M.
(TORONTO TIME} ON December 17, 2014, [being fourteen (14) days after the Notice of
Disallowance is sent by the Manager pursuant to the Claims Procedure Order] at the
following address:

Schonfeld Inc.

Court-appointed Manager of the Companies
77 King Street West, Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8

Attention: Stephanie Williams
Telephone:  416-862-7785, Extension 4
E-mail swilliams@schonfeldinc.com
Fax: 416-862-2136
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REASONS FOR DISPUTE

Blue Air Mechanical Inc. accepts the reduction of its claim from $15,394.10 to $13,560.00
on account of its claim for legal fees; however, it disputes the Court-appointed Manager’s
finding that its claim for $13,560.00 is an unsecured claim.

The reason provided by the Court-appointed Manager for classifying Blue Air Mechanical
inc.’s claim as an unsecured ciaim as opposed to a secured claim, is that Blue Air
Mechanical Inc. has failed to provide any evidence that its lien was perfected within the
time period required by the Construction Lien Act. This if notin fact the case.

Blue Air Mechanical Inc.’'s date of last supply of services/materials was April 16, 2014,
According to section 31 of the Construction Lien Act, Biue Air Mechanical Inc. had until
May 31, 2014 to register its lien in order to preserve its lien. It preserved its lien under
section 34 of the Construction Lien Act by registering its lien on April 23, 2014,

According to s. 36 (2) of the Construction Lien Act, Blue Air Mechanical had to the end of
the 45 day period next following the last day, under section 31, on which the lien could
have been preserved. The end of the 45 day period next following May 31, 2014 was
July 15, 2014.

On May 20, 2014, D.M. Justice Brown issued a Vesting Order in which it was ordered in
paragraph 5 that upon Closing of the sale of the subject property, all of the Vendor's right,
title and interest in and to the subject property was to vest absolutely in the Purchaser,
free and clear of and from any and all security interests, including Blue Air Mechanical
Inc.’s lien. It was further ordered that all of the Secondary Payments affecting or
relating to the Property were expunged by the Vesting Order and discharged
aqainst the subject property.

Paragraph 6 of the Vesting Order provided that upon the registration of the Transfer/Deed
of Land, the Land Registrar was directed to enter the Purchaser as the owner of the
subject property in fee simple and was directed to delete and expunge from title to
the subject property all of the Claims, including Blue Air Mechanical Inc.'s lien.

Once the Vesting Order was registered against the title to the subject property, it was no
longer possible to perfect Biue Air Mechanical Inc’s lien, even though Blue Air
Mechanical Inc. had another 34 days after June 11, 2014 within which to perfect its lien
by registering a certificate of action, as the terms of the Vesting Order specifically deleted
the lien from the title to the subject property and provided further that the Purchaser took
title free and clear of Blue Air Mechanical Inc.’s lien.

Notwithstanding the fact that Blue Air Mechanical Inc. had 34 days from June 11, 2014 to
perfect its lien by registering a certificate of action against the title to the subject property,
the terms of the Vesting Order did not permit this. There was simply no legal basis
“upon which Blue Air Mechanical Inc. could have perfected its lien within the time frames
stipulated in the Construction Lien Act once the Vesting Order had been registered
against the title to the subject property. That fact does not render Blue Air Mechanical

-1-



269

Inc.'s claim an unsecured claim. lis claim is a secured claim and should be classified as
such by the Court-appointed Manager, as its right to perfect its lien had not expired as of
the date of the registration of the Vesting Order.
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LRO# 80 Appleation For Vesting Order Reglistered as AT2804387 on2014 0614 at 12:27
Thy apclicant(s) hereby epplies fo the Land Registrar, yyyy mrndd  Page 1 of 19

‘E?O Annotation —l

Sxpoitions cisar against FRONT CHURGH PROPERTIES LIMITED on 2014707407, Cerlificate #23551913-83877 148, lucy

FPmperﬁes l
P 24400 - 608 LT
Dascintion PTWALKS AND GARDENS PL SATORONTC, PT STRIP OF LAND BTN WATERS EDGE

AND TOR OF BANK PL SA TORONTO, PT LT 30 /5 FRONT ST £ PL BATORONT(Q AS
IN CARTOS07, 877 (T275443; CITY OF TORCNTO
S8 FRONT ST ZAST

TORONTO

e
o
y
1
@
w

Elonsidemtion 1

; fonrs - P,
Considaration S10,000,000.00

E’an‘y From(s) w]

Neme ONTARIOC SUPERIOR COURT OF JUSTICE (COMMERCIAL LIST)
Bidrnss for Service 3% Universily Avanue, 10th Floor
Taronte, Onlaric
MEG 1ES
LOwner(.s) Capacify Share i
Mame 2440077 ONTARIO LT,
Address for Sarvice 1568 Quean Sireet Bagt, Toronto, Ontarie M4l 1B

LStatements J

Tha apgiicant who is autharized by gourt order flle no. CV-13-1 0280-00CL dalad 2014/05/20, which is 8% in full force and eflect, appliss
to have e register amendad as fallows: to show Ihe registered owner of the Property as 2410077 Cnfario Lid.; and o delate the
falioy ingirumens, g sef out iy Schedule "0 to the Order attached hereto:

L CRAMET flen claim Ragisiration Numbey AT3488885,

2. Constryction lan slaims ingluding ot ot Bmited lo Registration Numbers;
a) AT3SITE0E Laser Haaling and Ale Conditioning Inc.;

BY AT3S57A5E Met Drywall & Acouslics Lid)

o} AT3561737 Reoling Madics Lig,;

4% ATASE3753 Biuk AT Machanice ne.

o} ATAREEE8E Genly Eaviconmental Sysiems Lid,

) KTBEEH54 1 Abaco Glass ing)

3 AT3856498 Maxguard Alanm and Security Company Lid,

a

1 AT2566482 Nat Drywall & Acousics Lid,

i) ATREETIAG Ample Eleclels Incl

) ATAS6T238 1771105 Qniaria ing.;

%) ATASS7558 G-Line Sus Contal Ing.,

Ty ATIEG7E78 Kerestaly, Zoltan;



LRO # 80 Application For Vesting Order
The applicant(s) hereby applies to the Land Registrar.

Registered as AT3604387 on 201406 11 at 12:27

yyyymmndd Page 2 of 19

LStatements

1

m} AT3568362 WBA, Architects and Engineers Inc.;
n} AT3568578 Engeon Construction;

o) AT3570270 Carcol Ltd;

p) AT3570298 Caiquan Construction Co,;

4) AT3572541 Memme Joseph;

r) AT3573033 Wonld Electric;

s) AT3573412 MediGroup Incorporated;

1) AT3595633 Gentry Environmental Systems |.td.;

u) AT3600899 Laser Heating & Air Conditioning Inc.

3. Colling Barrow Receivers notice of cleim Registraion Number AT3574922; and

4. Commissicn payment to Cushman Wakefield LePage,
Schedule: See Schedules

iiigned By l
Noah Kenneth Okeli 1600 Steeles Ave, W acting for Ownier  Signed 2014 06 11
Concord (s)
L4K 4m2
Tel 9057618711

Fax 8057618833

1 have the authority to sign and register the docurnent on behalt of the Owners(s),

| Submitted By ]
OKELL & WEISMAN 1600 Steeles Ave. W 2014 08 11
Concord
4K 42
Tel 9057618711
Fax 9057618633
LFees/T axes/Payment J
Statutory Registration Fee $60.00
Provincial Land Transfer Tax $148,475.00
Munlcipal Land Transfer Tax ~ $147,725.00
Total Paid $296,260.00
| Fite Number |

Party From Clent Fliie Number :
Owner Client File Number 14-8526

3343 (CV-13~10260-00CL)
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PROVINCIAL AND MUNICIPAL LAND TRANSFER TAX STATEMENTS

In the matter of the conveyance of 21400 - 0069 PTWALKS AND GARDENS PL 5A TORONTO; PT STRIP OF LAND BTN
WATERS EDGE AND TOP OF BANK PL SATORONTO; PT LT 3¢ 8/S
FRONT ST E PL 5A TORONTO AS IN CA570607; S/T CT273443; CITY

OF TORONTO
By: ONTARIO SUPERIOR COURT CF JUSTICE {COMMERCIAL LIST)
TO: 2440077 ONTARIO LTD.
1. WILLIAM MANDELBAUM
I am

[1¢=) A person in trust for whom the land conveyed in the above-described conveyanca is being conveyed;
1 (t) Atrustee hamed in the above-described conveyance to whom the land is baing conveyed;

{71 {c) A transferee named in the above—described conveyance;

[ (d) The autharized agent or solicitor acting in this transaction for described in paragraphis) {) above.

&4 (e) The President, Vice-President, Manager, Secretary, Director, or Treasurer authorized {o act for 2410077
ONTARIO LTO. described in paragraph{s) (c) above,

L3 (N A transferee described in paragraph() and am making these statements on my own behalf and on behalf of

wha is my spouse described in paragraph{ ) and as such, | have personal knowledge of the factes herein
deposed to,

2. | have read and considered the definition of “single family residenice” set out in subsection 1(1) of the Act. The land belng conveyed
herein:

dees not cantain a single family residence or contalns more than two single family residences.

3. The total consideration for this transaction is allocated as follows:

{a) Menies paid or to be paid in cash 4 245 863,33
{b) Mortgages {i) assumed (show principal and interest to be credited against purchase price) 5,754,136.67

(i) Givan Back to Vendor 0.00
{c) Property transferred in exchanga (detail below) 0.00
(d) #air matke! value of the land(s) 0.00
(e) Liens, legacies, anmvities and maintenance charges to which transfer is subject 0.00
{f} Other valuable consideration subject to land transter tax (detail below) 0.00
{g) Value of land, building, fixtures and goodwill subject to land transfer tax (total of (a) to (f)) 10,000,000.00
{n)VALUE OF ALL CHATTELS ~items of fangible persanal property 0.00
(i) Other considerations for fransaciion not included in {g) or (h) above 0.00
{j) Totai consideration 10,000,000.00

PROPERTY Information Record
A Nature of instrument:  Application For Vesting Order
LRO 80  Registration No. AT3604387 Date:  2014/08/11

B. Property(s): PIN 21400 - 0068 Address 65 FRONT ST RAST Assessment 1804064 - 17000500
TORONTO Roll Na

C. Address for Service: 1966 Queen Street East, Toronto, Ontario M4L 1HE

D. (i) Last Conveyance(s): PIN 21400 - 0DE8 Regisiration No, AT1282288

(if} Legal Descripticn %or Property Conveyed: Same as in last conveyance? Yes ] No ] Mot known 1
E. Tax Statements Prepared By: Noah Kenneth Ckell

1600 Steeles Ave. W
Concerd L4K 4M2
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SCHEDULE *A”
VESTING ORDER
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Couxt File No, CV-13-10280-00CL

ONTARIQ
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

THE HONOURABLE ) Tuesday, the 20th

DM, JTUSTICE BROWN ) day of May, 2014

BETWEEN:

DBDC SPADINA LTD,
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B
HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT

1.

{ I

AreeDEY ORDER

THIS MOTION hrought by the Respondents for an order varying the Orders of this Court
dated December 18, 2013, January 27 and Mm’cﬁ 21, 2014 in respect of the property known
municipaily as 65 Front Street Hast, Toronfo, Ontario (the “Property”) and vesting in the
Purcimser, 2410077 Ontario Ltd,, the right, title and interest in the Property currently held by the
Vendor Front Church Properties Limited {the “Vendor™) was heard this day at 330 Unijversity

Avenue, Toronto, Oniario,
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ON READING the motion records of the Respondent Norma Walton returnable April 1, 2014
and April 29, 2014, the Affidavit of Ken Froese swom April 28, 2014; the two Affidavits of the
Respondent Norma Walton sworn May 3, 2014; the responding motion records of the Applicants
returnable Apnl 1, 2014 and April 29, 2014 of the Applicants’ Compendium and Supplementary
Compendium; the Inspector’s Report dated April 23, 2014, the wpdated Inspector’s Report dated

May 5, 2014;

ON READING the materials and hearing from the Respondent Norma Walton, counsel for the
other Respondents, counsel for the Applicants, counsel for the Manager and counsel for certain
other interested parties, but not counsel for Cushman & Wakefield Ltd., and reviewing
correspondence from counsel for Her Majesty the Queen in Right of Canada as Represented by
the Minister of National Revenue (*CRA"), and upon Cushman & Wakefield Ltd. not having

been given notice of this motion and therefore not having had a chance to appear,

1. THIS COURT ORDERS that the time for service of the notices of motion and motion

records is hereby abridged, as necessary, so that this motion is properly returnable today,

2. THIS COURT ORDERS that the Order of the Honourable Mr. Justice Newbould mede

March 21, 2014 is hereby varied to ptovide that the sale proceeds from the sale of 65 Front Street

East, Toronto, Ontario will be paid in accordance with this Order.

3. THIS COURT ORDERS that the Vendor shall, from the sale proceeds of 65 Front Street

East, make the following payments upon closing (the “Primary Payments™):



3
{(8)  Apply a credit in the approximate amount of §5,887,500 to the purchase price of
the Property in favour of the Purchaser in respect of the assumption of the first

morigage registered on the Property in favowr of Alterna Savings by the

Purchaser;

(b}  Payment of the second mortgage registered on the Property in favour of 368230
Ontario Limited in the amount of principal, interest and $85,000 pius HST in

legal fees, being the approximate amount of $2,720,000;

{¢}  Payment of property taxes in arrears for 2013 and adjustments for 2014 property

taxes in the approximate amount of $190,600;

() Standard closing adjustments in the statement of adjustments in the approximate

amount of §150,000; and

{g)  The vendor's legal fees of 330,000 plus HST,

4, THIS COURT ORDERS that the remairing halance from the sale proceeds of the
Property be paid to and be held in frust by Goodmans LLP in trugt, being counsel to Schonfeld

Ine, in s capacity as Manager,

5. THIS COURT ORDERS AND DECLARES that after the Primary Payments are

satisficd, upon Closing of sale of the Property, ail of the Vendor's right, fitle and interest in and.

to the Property shall vest absolutely in the Purchaser, free and clear of and from any and all
security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or
deemed trusts {whether contractual, statutory, or otherwise), liens, executions, levies, charges, or
other financial or monetwry claims, whether or not they have attached or been perfected,

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims")
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meluding: (1) the lien in favow of Canada Revenue Agency regisiered agatnst the Property; (i)
the construetion lien claims registered against the Property; (i1} the notice of claim registered by
Cotling Barrew (Toronto) Limited, the court appointed Receiver of Global Mills Ine.; (iv) the
Cominission payment due to Cushman & Wakefield Ltd, {the “Secondary Payments™) and for
greater certainty, this Court {_):dei_‘s that-ail of the_ Secondary Payments affecting or relating to the

Property are hereby expunged and discharged as against the Property.

6. THIS COURT ORDERS that upon the registration in the Land Registry Office for the
City of Toronto of a Transfer/Deed of Land in the form prescribed by the Land Registration
Reform Act duly executed by the Vendor of a Vendor's Certificate in the form prescribed by the
Lind Titles Azt and/or the Land Registration Reform Act, the Land Registrar is hereby directed to
enter the Purchaser as the owner of the subicct real property identified in Schedule B hereto (the
“Real Property™ in fee simple, and is hereby directed to delete snd expunge from ftitle to the

Real Property all of the Claims listed in Schedule € hereto.

7. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds from the sale of the Property shall stand i the place and stead of the
Property, and that from and afier the delivery of the Vendor's Cerlificate all Claims shall attach
io the net proceeds from the sale of the Property with the same priority as they had with respect
to the Property immediately prior to the sale, as i the Property had not been sold and remained
in the possession or confrol of the person having that possession or contrel immediately prior to

the sale,

3. THIS COURT ORDERS that following Closing of the sale of the Property, Schonfeld
Inc. in its capacity as Manager in these proceedings, will bring a motion for approval of an Order

of this Court approving a Claims Process to determine the validity, quantum and priotity of the
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Secondary Payments and any claims of the Applicants that the Court may order in respect of the

Property,

9. THIS COURT HEREBY REQUESTS the aid and recognition of any coutt, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Manager and its agents in carrying out the terms of this
Order. Al courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Manager, as an officer of this
Court; as may be necessary or desirable to give effect to this Order or to assist the Manager and

its agents in carrying out the terms of this Order.

Sy
// 7
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Schedule A — Form of Vendor’s Certificate

Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

S

BETWEEN:

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B

HERETO
Respondents
and
THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT
VENDOR'’S CERTIFICATE

RECITALS

A Pursuant to an Order of the Honourable Mr. Justice Brown of the Ontario Superior Court
of Justice (the "Court") dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in
its capacity as the Court appointed Manager in these proceedings (the "Manager") the remaining




.‘g_-

balance from the sale proceeds from the sale of 65 Front Street East (the “Property”) after the
Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.
THE VENDOR CERTIFIES the following;

1. The Vendor has paid to the Manager the remaining balance from the sale proceeds from
sale of the Property after the Primary Payments were made; and

2. This Certificate was delivered by the Vendor at [TIME] on [DATE].

FRIEDMAN & ASSOCIATES LLP as
Vendor’s lawyer

Per:

Name:
Title:
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Schedule B — Property

The real property located at 65 Front Street East, Toronto, Ontario
PIN 21400 - 0069 LT

PART WALKS AND GARDENS PLAN 5A TORONTO; PART STRIP OF LAND BETWEEN WATERS
EDGE AND TOP OF BANK PLAN 5A TORONTO; PART LOT 30 SOUTHSIDE FRONT STREET EAST
PLAN 5A TORONTO AS IN CA570607; SUBJECT TO CT273443; CITY OF TORONTO

65 FRONT STE

TORONTO




ORDER

Schedule C — Claims to be deleted and expunged from title to Real Property

-9 -

{a)  CRA HST lien claim Registration Number AT3488865;

(b)  Construction lien claims including but not limited to Registration Numbers:

M
(if)
(iid)
{iv)
)
{v1)
(vii)
(vii)
(ix)
(x)
(xi)

(xii)

—

(xiit)
(xiv)
(xv)
(xvi)
(xvii}
(xvii)
(xix)
(xx)

(xxi)

AT3557508 Laser Heating and Air Conditioning Inc.;
AT3557855 Net Drywall & Acoustics Ltd.
AT3561737 Roofing Medics Ltd.;

AT3563233 Blue Air Mechanical Inc.;

AT3565588 Gentry Environmental Systems Lid,;
AT3565641 Abaco Glass Inc.,;

AT3566416 Maxgnard Alarm and Security Company Lid.;
AT3566462 Net Drywall & Acoustics Lid.;
AT3567140 Ample Electric Inc,;

AT3567258 1771105 Ontario Inc.;

AT3567558 G-Line Sun Control Inc.;

AT3567578 Kerestely, Zoltan;

AT3568362 WBA Architects and Engineers Inc.;
AT3568578 Engcon Construction,;

AT3570270 Carcol Ltd;

AT3570298 Caiquan Construction Co.;

AT3572541 Memme Joseph;

AT3573033 World Electric;

AT3573412 MediGroup Incorporated;

AT3595633 Gentry Environmental Systems Lid.; and

AT3600899 Laser Heating & Air Conditioning Inc.
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ORDER

(e}  Collins Barrow Receiver's notice of claim Registration Number AT3574922; and

(d)  Commission payment to Cushman Wakefield LePage.
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ORDER

Schedule D — Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property

(unaffected by the Vendor’s Certificate)

Purchaser is assuming the first mortgage registered by Alterna Savings pursuant to Registration
Numbers AT1262289 and AT1262430 and AT1961238 and AT2711991

Vendor is paying oui and discharging the second mortgage registered by 368230 Ontario
Limited, Registration Number AT2959596




DBDC SPARINA LTD., efal, -and- NORMA WALTON, efal,

Court File No. CV-13-10280-00CL

ONTARICQ SUPERIOR
COURT OF JUSTICE

[COMMERCIAL LIST]
Prodecding commenced at:

TORONTO

ORDER

NORMA WALTON
30 Hazelton Aveaue
Toronto, Ontario M3R, 2E2

Tel: (416) 489-9790 x103
Fax: (4116} 489-9973
nwalton@roseandthisile.ca

Respondent
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SCHEDULE “B”
VENDOR'’S CERTIFICATE
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Schedule A — Form of Vendor’s Certificate
Court File No, CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
[COMMERCIAL LIST]

R

BETWEEN:

DBDC SPADINA LTD.
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, and THE ROSE & THISTLE
GROUP LTD., AND THOSE CORPORATIONS LISTED ON SCHEDULE B
HERETO
Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY RESULT

VYENDOR’S CERTIFICATE
RECITALS
A. Pursuant to an Order of the Honourable Mr. Justice Brown of the Ontarie Superior Court

of Justice (the "Court™) dated May 20, 2014, the Vendor was directed to pay to Schonfeld Inc., in
its capacity as the Court appointed Manager in these proceedings (the "Manager") the remsining
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balance from the sale proceeds from the sale of 65 Front Street East (the “Property”) after the
Vendor has paid the Primary Payments as defined in said Order.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in
the Sale Agreement.

THE VENDOR CERTIFIES the following:

1. The Vendor has paid to the Manager the remaining balance from the sale proceeds from
sale of the Property after the Primary Payments were made; and

16, 2ot
2. This Certificate was delivered by the Vendor at /{}{5 7, [TIME] on [DATE].

FRIEDMAN & CI S LEP as
Vendor’s Iawy /&

Per:

Nam .;" ,wp Hum&
T1tlc
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DISPUTE NOTICE RELATING TO FRONT CHURCH PROPERTIES LIMITED

(hereinafter referred to as “the Debtor™)

A, PARTICULARS OF CREDITOR:

1, Fuli Legal Name of Creditor: Ample Electric Inc.

s Gt Lotd - Dec /2
& i.@atu;?e( individial compléfing this Date _

Dispute Notice)

2. Full Mailing Address of the Creditor:
| /%p ES el Drive  (4ziil-3
Alakl L lang  pnL.
L3R 2RKRT
3. Telephone Number: Ltl - K5P- 3328

4, E-Mail Address: : Ll
5. Facsimile Number: 4(95 - Sok% - 24 /Fi 7

B. REASONS FOR DISPUTE:

£ '/ -

We hereby give you notice of our intention to dispute the Notice of Disallowance dated

DeL. /2 2014

(Provide full particulars of the Claim and supporting documentation. Attach additional page if
necessary. )
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Court File No.: CV-13-10280-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
BETWEEN:

DBDC SPADINA L.TD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO

Applicants
and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDUILE B HERETO, TO BE
BOUND BY THE RESULT

AFFIDAVIT OF S. HARLAN SCHONFELD
(Sworn March 17, 2015)

I, S. HARLAN SCHONFELD, of the City of Toronto, in the Province of Ontario,

MAKE OATH AND SAY:

1. I am the President of Schonfeld Inc., the court-appointed Manager in this proceeding and
have knowledge of the facts and matters to which I hereinafter depose either through my own
knowledge or by informing myself with respect thereto in which case | have indicated the source

of my information and belief.
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2, On May 20, 2014, pursuant to an order of the Honourable Justice Brown, the Manager
was directed to conduct a claims process with respect to the proceeds of the sale of 65 Front
Street (the “Front Street Claims Process™). Details of this claims process are described in the

Manager’s 26™ Report.

3. Attached hereto and marked as Exhibit “A” to this my Affidavit is a true copy of the
accounts rendered by the Manager with respect to the Front Street Claims Process for a total of

$22.600 inclusive of HST and disbursements.

4, A total of approximately 84 hours were expended by the Manager with respect to the

Front Street Claims Process.

3. The hourly billing rates outlined in Exhibit “A” to this my Affidavit are normal average
hourly rates charged by Schonfeld Inc. for services rendered in relation to engagements similar
to its engagement as Manager in this matter. These accounts accurately reflect the services

provided by the Manager in this matter.

6. This Affidavit is made in support of the Manager’s application for approval by this

Honourable Court to, among other things; approve the fees and disbursements of the Manager.

SWORN BEFORE ME at the City of )
Toronto, in the Provinge of Ontario this 17"

day of March, 2@1“5/\,

Fas 4]

kg Affidaviis _J "S_HARLAN SCHONFE

o

[ /Y
A Commis io@r ‘



10.
I1.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22,

23.

SCHEDULE “B” COMPANIES

Twin Dragons Corporation

Bannockburn Lands Inc. / Skyline - 1185 Eglinton Avenue Inc.

Wynford Professional Centre Ltd.
Liberty Village Properties Inc.
Liberty Village Lands Inc.
Riverdale Mansion Itd.

Royal Agincourt Corp.

Hidden Gem Development Inc.
Ascalon Lands Ltd.

Tisdale Mews Inc.

Lesliebrook Holdings Ltd.
Lesliebrook Lands 1.td.

Fraser Properties Corp.

Fraser Lands Ltd.

Queen’s Corner Corp.

Northern Dancer Lands Ltd.
Dupont Developments I.td.

Red Door Development Inc. and Red Door Lands Ltd.
Global Mills Inc.

Donalda Developments Ltd.
Salmon River Properties Ltd.
Cityview Industrial Ltd.

Weston Lands Lid.
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24.
25.
26.
27.
28.
29,
30.
31.

32,

Double Rose Developments Ltd.

Skyway Holdings Ltd.

West Mall Holdings Ltd.
Royal Gate Holdings Ltd.
Dewhurst Developments Ltd.
Eddystone Place Inc.
Richmond Row Holdings Ltd.
El-Ad Limited

165 Bathurst Inc.
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SCHEDULE “C” PROPERTIES

3270 American Drive, Mississauga, Ontario

0 Luttrell Ave., Toronto, Ontario

2 Kelvin Avenue, Toronto, Ontario

346 Jarvis Street, Suites A, B, C, E and F, Toronto, Ontario
1 William Morgan Drive, Toronto, Ontario

324 Prince Edward Drive, Toronto, Ontario

24 Cecil Street, Toronto, Ontario

30 and 30A Hazelton Avenue, Toronto, Ontario

777 St. Clarens Avenue, Toronto, Ontario

252 Carlton Street and 478 Parliament Street, Toronto, Ontario
66 Gerrard Street East, Toronto, Ontario

2454 Bayview Avenue, Toronto, Ontario

319-321 Carlaw, Toronto, Ontario

260 Emerson Ave., Toronto, Ontario

44 Park Lane Circle, Toronto, Ontario

19 Tennis Crescent, Toronto, Ontario

646 Broadview, Toronto, Ontario
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This is Exhibit “A” referred to in the
affidavit of §, Harlan Schonfeld

sworn before me, this 17"

day of Mareh, 2015.

o

A Cor@nrsws/ioner for Taking Aftidavits



March 17, 2015

Norma Waltoh, Ronauld Walton

The Rose & Thistle Group Ltd. and
Eglinten Castie Inc.; and those
Corporations listed on Schedule "B"

of an Order made on November 5, 2013
30 Hazelton Avenue

Toronto, ON M5R 2E2

Invoice #939
*INVOICE*

Re: Court Appointed Manager's account
Front Street Claims Procedure

To:  Professional services rendered for the period July 22, 2014
to March 17, 2015 under the terms of an Order dated
May 20, 2014 and July 18, 2014 approving the Front Street Claims Procedure
as detailed in the attached timedockets

Our fee: $ 22,600.00

HST @ 13% 2,938.00

Qur fee $ 28,538.00

Total Fees LS 25,53800 |

James Merryweather, CPA, CGA 40.00 $400 $ 16,000.00
Stephanie Williams 44.00 $180 $ 6.600.00
TOTAL; 84 00 $_22800.00

H.8.T. #87283 8339 RTO001

Tel, 416.862.7785 Fax, 416.862-2136
info@schonfetdine.com ‘
77 King Street West, Saite 3000, P O Box 95, Toronto, COntario K8
M5K 1G8




Timedocket James Merryweather

ENGAGEMENT NAME DR. BERNSTEIN v WALTON - FRONT CHURCH 299
Insolvency Date:
TIME HOURLY
DATE ] DESCRIPTION {hh/mm) RATE AMOUNT

JAMES MERRYWEATHER, CPA, CGA
22-iul-14 prepare docs for claims process; build creditor database; corr

w M Goldberg re missing info; launch claims process 35
23-Jui-14 update claims register; corr w M Goldberg re creditor info 0.5
18-Aug-14 review proofs of claim, assess for deficiency, contact

creditors re same 30
28-Aug-14 review proofs of claim; update claims database; prepare

deficiency letters; corr w counsel; corr w creditors; 6.0
17-Sep-14 review proofs of claim; assemble info, send to Goodmans;

update database; corr w creditors 15
19-Sep-14 mtg w SW to review proofs of claim, process docs for

counsel, update claims database 1.0
13-Nov-14 mtg w SW to review proafs of claim, security registrations;

corr w creditors; update creditor database; issue notices of

disallowarice 2.0
25-Nov-14 mtg w SW to review proofs of claim, security régistrations;

corr w creditors; update creditor database; corr w counsel 3.5
27-Nov-14 review issues re May Order and claims; prepare notice of

disallowance 0.5
01-Dec-14 review Order and lien claim issue; corr w counsel; review

invoice support from company 1.0
03-Dec-14 mig w SW to review proefs of claim, issue notices of

disallwoance, reconcile claims to company records 290
04-Dec-14 mitg w SW to review proofs of claim, issue notices of

disallwoance, reconcile claims to company records 3.0
09-Dec-14 review dispute notices; prepare summary of disputed claim;

tc w counsel 1.5
21-lan-15 review proofs of claim and dispute notices; corr w various

creditors re ofs issues; prepare summary for counsel 3.0
18-Feb-15 review proof of claim dispute notices, review tegal issues;

corr w varfous creditors 15
19-Feb-15 review varlous corr from creditors; i¢ w counsel re lien

tssues; draft letters for disputed claims 2.0



Timedocket

Jaries Merryweather

ENGAGEMENT NAME DR, BERNSTEIN v WALTON - FRONT CHURCH

insplvency Date;

10-Mar-15 review Court report, prepare schedule and analysis; tc w
counsel; prepare corr to creditors re disputes 2.5
13-Mar-15 conf call w counsel: review draft Court report, provide
schedule and comments 15
16-Mar-15 review Court report, orovide comments, analysis 0.5
[ToTAL JAMES MERRYWEATHER 40.0]

Disbursements

Expense GST/HST
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J. Merryweather; Emails to creditors issuing
notices of disallowance as per J. Merryweather's
instructions.

Date Staff Description Hours
14-07-22 SNW  Aftending at SRT, preparing and rolling out claims 3.75
14-07-23 SNW  Completing the roll-out for the Front Church 1.50
14-07-25 SNW  Receiving and tracking proofs of claim packages. 0.25
14-07-27 SNW  Receiving proof of claim, documenting and 0.25
14-07-31 SNW  Aftending to creditors’ questions with respect to 0.25
14-08-01 SNW  Receiving and tracking Proofs of Claim. 0.25
14-08-05 SNW  Receiving Proofs of Claim. 0.25
14-08-11 SNW  Receiving and responding to creditor emails as 0.50
14-08-12 SNW  Preparing and sending reminder emails for Claims 1.00
14-08-13 SNW  Receiving proofs of claim; responding to creditor 1.00
14-08-14 SNW  Receiving proofs of claim; responding to creditors’ 0.50
14-08-15 SNW  Responding to creditors’ emails as per J. 0.75
14-08-17 SNW  Receiving and tracking Froofs of Claim, 0.25
14-08-18 SNW  Receiving Proofs of Claim and following up with 3.00
14-08-19 SNW  Responding to creditors' emails as per J. 0.75
14-08-22 SNW  Tracking claims not filed. 0.25
14-08-25 SNW  Reviewing proofs of claims submitted by mail. 0.25
14-08-28 SNW  Correspondence with creditors regarding claims’ 2.00
14-00-04 SNW  Receiving revised creditor Proof of Claim, 0.25
14-00-08 SNW  Emails to J. Merryweather regarding next steps in 1.00
14-09-09 SNW  Responding to creditor emails and telephone calls 0.25
14-09-11 SNW  Responding to creditor emails and telephone calls 1.00
14-09-17 SNW  Tracking amended claims received as per J. 1.50
14-09-19 SNW  Reviewing status of Front Claims and updating 0.60
14-09-24 SNW  Responding io telephone inquiry with respect to 0.25
14-10-01 SNW  Responding to creditor emails as per J. 0.75
14-10-07 SNW  Telephone call to an investor inquiring about Front 0.25
14-10-14 SNW  Responding to creditors' telephone calls as per J. 0.50
14-11-12 SNW  Discussions with J. Merryweather regarding next 0.25
14-11-13 SNW  Reviewing claims for supporting documents; 2.00
14-11-17 SNW  Responding to creditor emails as per J. 0.75
14-11-18 SNW  Responding to creditor emails as per J. 0.25
14-11-20 SNW  Tending to ereditor emails as per J. 0.25
14-11-26 SNW  Aftending onsite and tending to the Claims 2.50
14-11-28 SNW  Tending to creditor emails as per .J. 0.80
14-12-01 SNW  Responding to creditor emails as per J. 0.50

Merryweather's instructions.
14.12-03 SNW - Attending at the offices of SRT to work on Claims 2.00
Process with J. Merryweather; [ssuing Notices of
Disallowance to Creditors as per J.
Merryweather's instructions.
14-12-04 SNW  Attending at SRT to work on claims process with 375

301



14-12-08 SNW  Emails to creditors as per J. Merryweather's 0.256
instructions.

14-12-12 SNW  Tending to creditor emails as per J. 0.25
Merryweather's instructions.

14-12-15 SNW  Tending to creditor emails as per J. 0.50
Merryweather's instructions.

14-12-16 SNW  Tending to creditor emails as per J. 0.25
Merryweather's instructions.

14-12-19 BNW  Discussion with J. Merryweather with respect to 0.25
next steps relating to Notices of Dispute.

15-01-21 SNW  Meeting with J. Merryweather and reviewing and 2.00
documenting the status of each creditor's claim;
Emailing creditors as per J. Mefryweather's
Instructions.

16-02-18 SNW  Emailing creditors as per J. Merrywedther's 1.50
instructions; preparing for next set in claims
process.

15-02-19 SNW  Emailing creditors as per J. Merryweather's 2.25
instructions with respect o the claims process.

15-03-10 SNW  Tending to creditor emails as per J. 0.50
Merryweather's instructions.

15-03-10 SNW  Tending to creditor emails as per J. 0.50
Merryweather's instructions,

TOTAL Stephanie Williams 44.00
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DBDC SPADINA LTD., et al
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NORMA WALTON, et al
Respondents
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Court File No. CV-13-10280-00CL

6399475

ONTARIO
SUPERIOR COURT OF JUSTICE
Commercial List

Proceeding commenced at Toronto

AFFIDAVIT OF SERVICE OF
S. HARLAN SCHONFELD
(Sworn March 17, 2015)

GooDMANS LLP

Barristers & Solicitors

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, Canada M5H 2587

Brian Empey LSUCH#: 30640G
Mark S. Dunn LSUCH#: 55510L
Tel: (416) 979-2211
Fax: (416) 979-1234

Lawyers for The Manager
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Front Church Properties Limited
Claims Summary

Claim Filed Accepted by Manager Proposed Distribution - Cushman Proposed Distribution - Cughman

Creditor Trust Proprietary Secured Unsecured Trusl Proprietary Secured Wakefield proprietary claim valid ‘Wakefield proprietary claim invalid

Funds Available 863,403.00 863,403.00

less: tee estimate .. -50,000.00 - ~50,000.00

Funds Available for Distribution §13,403.00 813,403.00
1 Canada Revenue Agency 246,284.94 32,096.10 246,284 94 246,284.94 100% 24628494 100%
2 1771105 Ontario Inc. 47,742.50 1,200.00
3 Abaco Glass Inc. 49,419.42 4941942 31217692 65% 49419.42  100%
4 Ample Electric Inc. 8,904 40
5 Blue Air Mechanical Inc. 13,394.10
& Caiquan Censtruction Co. 58.556.60
7 Carcol Limited 77,299.31 77,299.31 50,329.48 65% 77,299.31 100%
g Collins Barrow Torontg Limited 361,750.00
9 Cushman Wakefield 349,170.00 349,170,00 349,170.00  100% 0%
10 Engcon Construction 25,086.00
11 G-Line Sun Conirol Inc. 3,384.35
12 Gentry Environmental Systems Ltd 26,287.70 26,287.70 17,L15.89  65% 2628770 100%
13 Joseph Memme 66,670.00 66,670.00 43 408.75 65% 66,670.00 100%
14 Laser Heating & A/C Inc. 49.815.13 39,307.45 25,593.03  65% 39,30745  100%
15 Maxguard Alarms and Security Company Ltd. 4,237.50
16 Net Drywall & Acoustics Ltd. 75,755.00 75,155.00 49,323.98 65% 7575500 100%
17 Perfect Painting 18,645.00
18 Roofing Medics Ltd, 40.002.00
15 WBA Architects and Engineers Inc. 11.447.01
20 Wendy Gaucher /o Loopstra Nixon LLP 165,000.00
21 World Electric 28,730.46

246,284.94 349,170.00 969,126.48 198,296.10 24628454 349,170.00 334,738.88 813,402.99 581,023.82
1,762,877.52 930,193.82

Notes re above:

2 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

4 Manager issued a Notice of Disallowance re; priotity (not. secured) - creditor disputed Notice; needs to be resolved by Court

5 Manager issued a Notice of Disallowance re: priority (ot secured) creditor disputed Notice; needs to be resolved by Court

5 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

& Manaper issued a Notice of Disallowance - creditor did not dispute } )

9 Manager issued & Notice of Disallowance - creditor disputed Notic ger-believes creditor may have valid claim, rieeds to be resolved by Court
10 Mmager issued.a Notice of Disallowance re: priority (not'secured) - treditor disputed Notice; iieeds to be resolved by Court o

11 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

14 Manager issued a partial Notice of Disallowance re: costs - creditor did not dispute

15 Manager issued a Notice of Disallowance re: priotity (oot secured) - creditor did not dispute

16 Manager issued a Notice of Disallowance re: priority (not secured) - creditor disputed Notice; Manager accepted reasons for dispute, clairm accepted
17 Manager issued a Notice of Disallowarnce re: priority {not secured) - creditor did not dispute

18 Manager issued a Notice of Disallowance re: priority (not secured) - creditor did not dispute

19 Manager issucd a Notice of Disallowance re: prionty (not secured) - creditor did not dispute

20 Claim is from shareholder, Manager hus no mandate to consider claim

21 Manager issued a Natice of Disallowance re: priority (not secured) - creditor did not dispute
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